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No alteration has been made in the division or order of this work. It has 
simply been corrected in accordance with the laws enacted, or the rules laid 


down, since the publication of the first edition. 


The rules, which apply to cither the Lower or the Western Provinces only, 
have been distinguished by the word Bengal, or the letters LZ. P. or W. P. re- 
spectively. Dut it was considered unnecessary to mark the quotations from the 
old series of Nizamut Adawlut Reports by any such notation, since all the cases 
reported in it were tricd in the Calcutta court. To all of these a reference has 
been made in this work, as they were published on account of some authorita- 
tive ruling which they enunciated. But this is not the case with the present 
series in which all trials are reported without exception ; and it has been 
deemed requisite therefore to quote only afew selected cases from the latter. 
The present series is referred to as Reports, in order to distinguish it from the 


old series cited as N. A. R. 


TABLE OF CONTENTS. 


BOOK I. 


OF THE COURTS, THEIR POWERS, RULES OF PRACTICE, AND MODES OF 
CONDUCTING BUSINESS. 


CuaptErR 1. Of the constitution and general jurisdiction of the criminal courts. 
Section 1. Of the rise, progress, and gradual Eakeeveone of the penal system. .. 1 
Section 2. Of the regulations. aN . ds 
CuartEer 2. Of the nature of crimes, of persons capable of committing crimes, and of patasioals : 


and accessaries. : 21 
Section 1. Of the nature of crimes. 
English law. 22 
Mahomcedan law. 23 
Regulation law. tb. 
Section 2. Of porsons capable of committing crimes. 
English law. 7 sas és = .. 24 
Mahomedan law. .. oe a ie .. 26 
Regulation law. iS .. 31 
Section 3. Of principals and accessarics. 
English law. ‘ as kt i .. 4 
Mahomedan law. .. ar si : .. 43 
Regulation law. a ae ©} 
Cuarter 3. Of subjects relating to the conduct of cases. 
Section 1. Of jurisdiction. 
By birth of offender. 48 
By locality of offence. 49 
Foreign territorics.. 53 
Naturalization of sien: . 62 
Section 2. Of jurisdiction in military cantonments, and of offences eonnmnrtiell 
by persons attached to the army. 
Cantonments. ae 64 
Offences committed within sexticumenea: = bcs .. 66 
Limits of military and civil jurisdiction. .. Gah .. «be 
Jurisdiction of magistrate in cantonments. oe .. 66 
Sale of spirita in cantonments. 67 
Military courts. .. ~: 69 
Trial of European British saicats attached to the army 72 
Section 8. Of complaints. 
- — -» Th 


Magistrate. 


ru 


Section 
Section 
Section 


Section 
Section 


Section 


Section 


Section 
Section 


Section 
Section 


Section 
Section 
Section 


Section 
Section 
Section 


10. 


11. 
a bee 


13. 
14. 


15. 
16. 
17. 


18. 
19. 
20. 


CONTENTS.-——BOOK I. 
Police officers. 
Subsequent proceedings. 
Malicious, &c., complaints. 
Of informers. .. 
Of conditional pardon. 
Of witnesses. 
Non-attendance and recusance. 
In commitments. 
Examination of absent witnesses. 
Indigent prosecutors and witnesses. 
Detention of witnesses. 
Police. a 
Of oatlis. ae ee 
Of evidence. 
Rules of examination. 
Jompetency. 
Value.. ; : 
Dacanientarsy seine and judicial Hobie of persons. 
Mahomedan law. .. 
Of confessions. 
How to be taken. .. 
General rules. 
Mahomedan law. . . 
English law. 
Of the functions of the magistrate. 
Duties. 
Powers. . As 
Duties of magistrate and iélisotor vested i in one person. 
Independent joint-magistracy created. 
Requiring the aid of the military. 
Military guards. .. 
Deputation by magistrate of angen officer. 
Of the functions of the joint-magistrate. : 
Of the functions of the assistant to the magistrate. 
Powers. = 
Drutics. ‘ 
Of the functions of the sent) fiagistrate: 
Rules for the guidance of deputy magistrates and spaniel in charge of 
sub-divisions. 
If with full powers of magistrate. 
If with special powers. 
Of the functions of the law officer aiid native qidaes 
Of moonsifts invested with criminal powers in the lower provinces. : 
Of the functions of the cantonment i magistrate, and police in canton- 
ments. ‘ 
Of the superintendent of saline: in ite: camp of fie governor aeaeral, 
Of the functions of a justice of peace... 
Of commitments. 
Power to commit. 


79 
80 
84 
86 
87 


9] 
O4, 
95 
97 
99 
2b. 
100 


102 
106 
108 
Lil 
116 


121 
125 
126 
127 
129 
130 
134 
136 
137 

7b. 
138 
139 
140 
14.03 
14-4, 
145 
148 


149 
154 

10. 
156 


158 
177 
178 


Section 
Section 


Section 


Section 


Section 
Section 


Section 
Section 


Section 
Section 
Section 


Section 


21. 
Za 


23. 


2A. 


27 
28. 


29. 
30. 
ol. 


32. 


CONT &NTS.—BOOK I. 


Rules for making. , 

Final roobakaree and eaiéeane 

Circuit... eae ins : 
Commitments made at subordinate Hiation- 
Prisoners. ue bt 


Duty of session judge on receiving sonimiiiene 


Of the public prosecutor. .. 
Of mokhtars and agents. 
For the prosecution. - gi 
For the defence. .. 
Remuneration. 
Gencral mokhtars.. . 
Payments to. sd 
Misconduct of. —_ is 
Mahomedan Law. . a 
Of the functions of the session judge. 
General duties. 
Powers. ee 
Miscellaneous duties. 
Cases in which previously ebneomied! 
Miscellancous rules. : 
Officer in charge of current duitiog 
Of the sessions. 


General rules. ae ne 
Proceedings. ‘ — 
Sufficiency of eiound of commitment. 
Copies of futwa. .. Se 
Trials held without law officer. 
Of postponed trials. -_ 4 i$ 
Of futwas and sentences. 
Futwas. .. = 
Sentences, Cuaenbion of. ee us 
Sentences, mode of, and referrible trials. .. 
Discretionary punishment. ee 
Conviction of two or more offences. 
Of corporal punishment. .. = 
Of fines. 
Fines imposed hy a Regulation. 
Fines imposed by an Act. - 
Miscellaneous. 36 
Of labor and irons. sis sae - 
Of tusheer. ne ate ee 
Of trials referred and called for. 
When to be forwarded. or 
Record. 238 L% 
Letter... a $2 


Of the nizamut adawlut. 
Constitution and functions. Gee sie 


208 
209 

tbh, 
212 
21:3 


20. 


214, 
215 
226 


hs 


CHAPTER 4. 


CHArTER 5. 


Sectzon 33. 


Section 34. 
Section 35. 
Section 36. 
Section 37. 


Os ‘Processes. 


Section 1. 
Section 2. 


Section 3. 
Section A. 


Section 5. 


Section 6. 


Section 7. 
Section 8. 
Section 9. 


Section 10. 


Section 11. 


Of appeals. 
Section 1. 


Section 2. 


Futwas and sentences. : 
Power to call for and revise fries: 
When judges differ in opinion. 
Power of mitigation and pardon, 
Powers of single judge. 
Interference with former order of the ist. 
Miscellancous. 
Precepts. 
Of sentence of feansvoriating or hauiehanants 
Management of convicts transported. 
Penal servitude. 
Of contempt of court. 
Of compromise and ibra. .. 
Of costs and damages. 
Of the liability of judicial officers to ie civil soa 


Rules of goneral application. 
Of summons. 
By magistrate. 
By police officer. 
Of warrants. 
By magistrate. 
By police officer. 
Of execution of process in the salt ae opium denarunenis: 
Police. .. 
Magistrate. 
Of bail. 
Police. .. 
Mazgistrate. 
Forfeiture. 
Forms.. 
Recognizances. 
Of search for stolen property, and of earned property 
Of distraint and attachment. 


Of execution of process within the limits of the supreme soil: 


Of aid to bo given to process of supreme court. 
Of resistance and evasion of process. .. 

Of civil court. 

Of collector. 
Of rewards. 

For the apprehension of offenders. 

For meritorious service. 


Of appeals, and revision of sentences. 
To whom appeals lie. 
General rules. 
Revision of cases. 
Of difference of opinion between sadpe: and aapeeaes 


262 
264: 
265 
267 
269 
270 
271 
272 
273 
274, 
277 
278 
279 
280 


287 
288 


eb. 
289 


290 
291 


294 
200 
298 
299 


326 
329 
333 
336 


CONTENTS.—BOOKS I.—II. 


CHaprern 6. Of rules of office. 


OF TITE 


Crarrer Il. 
CHAPTER 2. 


CHAPTER 3. 


Section 


Section 


i 


2. 


Of cutcherry and official proceedings. 
Cutcherry. : 
Correspondence. 

’ Records. 

Copies. ws 
Papers required to be filed in the supreme court. 
Proceedings. 
Miscellaneous. 


Of stamps. 


BOOK II. 


338 
3:10 
342, 
343 
344 
345 
3:16 
351 


POLICE AND MINISTERIAL OFFICERS, LANDHOLDERS, AND JAIL. 


Of the superintendents of police. 
OP the officers of potice. 


Scction 


Section 
Section 
Section 
Section 
Section 


Section 


Section 


1. 


bo 


age w 


8. 


OF the police establishments. 
Lower provinces. 
Western provinces. as 
Tuhseeldars. oi = 
Outposts. 
Guard boats. : on 
Of the relative rank and general fineiona of alike officers. 
Of concurrent jurisdiction of police oflicers. 
Of appointment and removal. 
Of the deputation of burkundazes to the sudder ston, 
Of chokeedars. 
In cilies, towns, &c. 


Village chokecdars. 


Rules for the control, uanerement ana conduct of the road pales on thi 
grand trunk road. 
Lower provinecs. 
Western provinces. : 
Rules for the control, management, ‘na conduct of the bilieo on the Ta ug- 
gernath road between Jellasore and Poorce. 


Of police duties. 


Section 
Section 
Section 


Section 
Section 
Section 
Section 
Section 


1. 


2. 
3. 


oS ae 


Of records, diaries, and registers to be kept at the thana. 
Of returns, reports, and statements, to be furnished by police officers. 
Of the zumeendarce dik. 
Rules relating to the reccipt, dvsaiel: wad delivery ‘of letters = 
district posts. .. a et : al 
Of irregular practices. 
Of charges not cognizable by police Stieurs: 
Of charges cognizable by police officers. 
Of inquests. - Bs 
Of inquiries in heinous offences. 


353 


357 
358 
361 
362 
363 
364 
305 
366 
377 


378 
389 


415 


Carter 4. 


CrHAPTer 5. 


CuHarTer G. 


Section 9. 
Section 10. 
Section 11. 


Section 12. 


Section 13. 


Of confessions, and treatment of prisoners. 

Miscellaneous rules. Sas BS “8 
Of persons wearing military dress, or hades. 

Of prohibited boats. 

Of treasure trove. ss bee 


Of landholders. 


Section 1. 


Section 2. 


Section 3. 


Section 4. 


Os native ministerial @ 


Section 1. 


Section 2. 
Section 3. 
Section A. 
OF jails. 

Section 1 
Section 2 


Section 3. 
Scelion 4. 
Section 6. 


Section 6. 


Section 7. 


Scction 8. 


Of their responsibility. 
Lower provinces. 
Western provinces. 
Of information required from isudholdses ae other persons; and of 
connivance in offences. a ais 
Of their duties in the apprehension of sienoniled offenders. .. 
Of treatment of landholders by magistrates ; and miscellaneous rules. 
cers. 
Of appointment, removal, and functions. 
Of superior courts. .. 
Of magistrate. 
General rules. 
Travelling allowance. 
Leave of absence. 


Nuzirs. . 
English writers. 
Of law officers... sg 
Of public accountants. 
Of charges of corruption &c. es 4% Sa 


Of the office of inspector of jails Z. P. 


Of the jail, and jail discipline. ae ei Bs 
Overerowded jail... 
Outlying gangs. 


Classification of prisoners. 
Cleanliness. P om 
Repairs of plainer: 
Of medical management and noepal, 
Of diet and clothing. 


Diet, Lower provinces. 
Dict, Western provinces. 
Shaving. its as 
Tobacco. is ss 
Clothing. 
Of fetters and offences. 
Fetters. Be “a os sis 
Offences. yi : ou gi 
Of escape. iss a ay a% oe 
From transportation. ss sa 
Neglect of guards. : os 
Of labor, and employment of eonvists, as < 
Alipore jail. ae = se be 


Of education of prisoners. oe ae o 


426 
430 
432 
434, 
43 5 


437 


440 


4A7 


AGL 
AGA 

ib 
AGS 
467 
468 


ATA, 
479 
ARS 
A86 
A487 
488 
490 
A492 


506 
509 
510 

ab. 
511 


CONTENTS.——BOOK II. 


Section 8.* Of jail officers. Si is me 
Section 9. Of custody of prisoners under examination. ee 
Section 10. Of warrants for exccution of sentence. = 
Section 11. OF execution of sentence. 

Capital punishment. Pe 


Corporal punishment. 


Certificate. Gig ae 


Register of weepined sentences. 
Sentence passed in another jurisdiction. 
Section 12. Of removal of prisoners under sentence. 
Scction 13. Of release of prisoners. 


Mode of. 6 ise ce 
For reward. ae a oe 
For infirmity. she i 

Section 14. OF security of prisoncrs. .. sity Sue 

Section 15. Of the civil jail. 

Section 16. Of state prisoners. : eh a 


Section 17. Of native insane hospital: sak 


539 
542 
545 


548 
650 
bol 

tb. 
5654 
557 


569 
570 
5672 
574 
575 
577 
579 


BOOK I. 


OF THE COURTS, THEIR POWERS, RULES OF PRACTICE, 
AND MODES OF CONDUCTING BUSINESS. 


CHAPTER I. 


OF THE CONSTITUTION AND GENERAL JURISDICTION OF 
THE CRIMINAL COURTS. 


SECTION I. 


OF THE RISE, PROGRESS, AND GRADUAL IMPROVEMENT OF THE 
PENAL SYSTEM. 


1. In sketching the history of the system of Penal Law, established by the British 
Government in India, it seems necessary to recount, in the first place, as concisely as pos- 
sible, the Acts of Parliament, by which the servants of the East India Company were entrusted 

with a legislative power in their territorial acquisitions; for it is laid down by Blackstone, 
that “ in conquered or ceded countries, that have already laws of their own, the King 
may indecd alter or change those laws; but till he docs actually change them, the ancient 
laws of the country remain, unless such as are against the law of God, as in the case 
of an infidel country. ” (a) 

2. The administration of criminal justice in Bengal, at the period of the East India 
Company’s acquisition of the Dewanny, had been guided for more than two centuries, by the 
penal system of the Mahomedans, by whom it had been forced upon the Hindoos by right 
of conquest. The Hindoo criminal code, so long exploded, was indeed but ill-adapted to 
the actual state of society ; and the Hindoos, as well as Mahomedans, had become accustomed 
to, and acquainted with the ordinances of Mahomed, however defective and irrational, and 
however much opposed to those principles of law, which respect, alike, the rights of the 
individual, and the interests of the community. Of this system we shall presently speak 
more in detail, though in a treatise of this nature it must necessarily occupy but a 
small space. 


3. By the Statute of the 13th George III, chapter 63, section 7, it was enacted, “ that 
the whole civil and military government of the presidency of Fort William, and also the 
ordering, management, and government, of all the territorial acquisitions and revenues in the 
kingdoms of Bengal, Behar, and Orissa, shall, during such time as the territorial acquisitions 
and revenues shall remain in the possession of the United Company, be vested in the Governor 
General and Council in like manner, to all intents and purposes whatsoever, as the same 
now are, or at any time heretofore might have been, exercised by the President and Council, 


(a) The materials of this skotch have been taken from Elarington’s Analysis ; the Supplement to Colebrooke’s Digest 
of the Regulations; the Fifth Report of the Select Committee of the House of Commons ; Mill’s History of India ; and other 
works. In some few places the language of these authoritics has been adopted, and without the usual acknowledgment 
implied by inverted commas ; as it seemed better to confine these marks to quotations from official documents, which are 
necessarily frequent. 

B 


Legislative pow- 
ers of Government 
of India. 

13th Geo. IL. 

Chap. 63. 


21st Geo. ITI, 
Chap. 70. 


37th Geo. II]. 
Chap. 142, 
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or Select Committee, in the said kingdoms.” And by section 36 of the same Act, it was 
declared “ lawful for the Governor General and Council, from time to time, to make and 
issue such rules, ordinances, and regulations, for the good order and civil government of the 
settlement of Fort William &c., as shall be deemed just and reasonable; such rules, ordinan- 
ces, and regulations, not being repugnant to the laws of the realm,” subject only to registry 
and publication in the Supreme Court of Judicature (then first established) “ with the consent 
and approbation of the said Court.” 


4, By the Act ofthe 21st George III, chapter 70, the express purpose of which was to 
explain and amend the Act, from which the above passages are quoted, it was provided in 
section 23, “ that the Governor General and Council shall have power and: authority, from 
time to time, to frame regulations for the provincial courts and councils,” under the restric- 
tion, that copies should be transmitted to the Court of Directors and to the Secretary of State, 
and that they should not be disallowed by His Majesty in Council within two years. 


5. In 1797, the Regulations, which had been already passed under the powers conferred 
on the Governor General and Council, by the abovementioned Statutes, were expressly 
acknowledged by the eighth section of the Act 37th, George III, chapter 142, in the follow- 
ing terms—“ And whereas certain regulations for the better administration of justice among 
the native inhabitants and others, being within the provinces of Bengal, Behar, and Orissa, 
have been, from time to time, framed by the Governor General in Council in Bengal ; and 
among other regulations, it has been established and declared, as essential to the future pros- 
perity of the British territories in Bengal, that all regulations passed by government, affect- 
ing the rights, properties, or persons of the subjects, should be formed into a regular code, 
and printed, with translations, in the country languages ; and that the grounds of every re- 
Zulation be prefixed to it; and that the courts of justice within the provinces be bound to 
regulate their decisions by the rules and ordinances which such regulations may contain, 
whereby the native inhabitants may be made acquainted with the privileges and immunities 
granted to them by the British Government, and the mode of obtaining speedy redress for 
any infringement of the same: and whereas it is essential that so wise and salutary a pro- 
vision should be strictly observed, and that it should not be in the power of the Governor 
General in Council to neglect or to dispense with the same: be it therefore enacted, that 
all regulations which shall be issued and framed by the Governor General in Council at 
Fort William in Bengal, affecting the rights, persons, or property of the natives or of any 
other individuals who may be amenable to the provincial courts of justice, shall be registered 
in the judicial department, and formed into a regular code, and printed, with translations 
in the country languages, and that the grounds of each regulation shall be prefixed to it, and 
all the provincial courts of judicature shall be, and they are hereby directed to be bound by 
and to regulate their decisions by such rules and ordinances as shall be contained in the said 
regulations ; and the said Governor General in Council shall annually transmit to the Court 
of Directors of the East India Company ten copies of such regulations as may be passed in 
each year, and the same number to the Board of Commissioners for the affairs of India.” 


6. The regulation of the Indian Government, to which reference is made in the above 
section, is Reg. XLI. 1793, the very words of which have been for the most part adopted ; 
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and, as Mr. Harington justly observes,“ supported upon this firm basis, it may be deemed 
the corner-stone of the system of regulation and polity, forthe internal government of these 
provinces, which was instituted in the yeaf’ 1793 by Marquis Cornwallis.” Such adoption of 
the language and principles of the Indian Government may at least be taken to imply, on the 
part of the British Parliament, a confirmation of the local power of legislation and an approval 
of the manner in which that power had been exercised. 


7. On the renewal of the Company’s Charter in 1813, the regulations were again 
acknowledged by section 66 of the 53rd George III, chapter 155, which enacts that “ the 
Court of Directors should annually lay before both houses of Parliament one copy of all the 
regulations mad@#by their several Governments in India.” 


58rd Geo. LIL. 
Chap. 155. 


8. Under the 3rd and 4th Wm. IV, chapter 85, the Governor General of India ara and ath wm. 


in Council has “ power to make laws and regulations for repealing, amending, or altering, 
any laws or regulations whatever now in force, or hereafter to be in Gace. in the ter- 
ritories of India or any part thereof, and to make laws and regulations for all persons, 
whether British or Native, foreigners or others, and for all courts of justice, whether establish- 
ed by His Majesty’s charters or otherwise, and the jurisdictions thereof, and for all places 
and things whatsoever within and throughout the whole and every part of the said territories, 
and for all servants of the said Company within the dominions of princes and states in 
alliance with the said Company ;” except as to matters affecting the prerogative of the 
Crown, or the authority of Parliament, or the constitution or right of the Company; and 
subject to the disallowance of any such laws and regulations by the Court of Directors. All 
such laws and regulations are of the same force as an Act of Parliament; and it is 
not necessary to register or publish them in any court of justice. It is also provided, that 
a full, complete, and constantly existing right and power is reseryed to Parliament to repeal 
and alter, at any time, any such law or regulation ; and that all the laws and regulations are 
to be laid before Parliament. (a) 


9. Lastly the Statute 16th and 17th Vict. chap. 95, entitled an Act to provide for the Go- 
vernment of India, alters in some respects the constitution of the legislative council of India and 
defines what shall be a quorum of that body ; but interferes with its powers no further than to 
enact that the assent of the Governor General shall be essential to the validity of all laws 
made by the Council, and that no such law shall be invalid by reason only that it affects any 
royal prerogative, provided it shall have received the previous sanction of the crown. 


10. Such are the legislative powers which have been at various times committed by Par- 
liament to the Indian Government. We proceed now to trace the steps, by which the penal 
system now in force has advanced. 


11. On the Company’s first acquisition of the Dewanny, it was deemed advisable to in- 
terfere but little with the existing system. Instead of abrogating the Mahomedan criminal 
law, substituting a new code founded on European experience, and providing new Courts 
with progressive degrecs of power, in which the fear of detection stimulates inertness and 


(a) Acts of Parliament, expressly relating to India, are binding on magistrates of the Company’s criminal courts, 
although no Act of the local legislature has been passed fer their promulgation. C. O. No. 50 of vol. 4. 


1V. Chap. 85. 


16th and 17th 
Vic, Chap. 95. 


Penal systom of 
Indian Govern- 
ment, rise, pro- 
gress, and gradual 
improvements of. 
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overawes injustice ; instead of immediately subverting the existing system, and destroying 
the old establishments, because they were not based on the principles familiar to the con- 
querors, or because their functions were ill discharged ; it was wisely determined to intro- 
duce improvements with caution and due circumspection. The administration of criminal 
justice was therefore left to the tribunals previously instituted. Those entrusted with the 
duties, which are now within the cognizance of our judicial authorities, are thus enumerated 
in the report of the committee of circuit :—* The Nazim, as Supreme Magistrate, presides 
personally in the trial of capital offenders ;— the deputy of the Nazim takes cognizance of quar- 
rels, frays, and abusive names ;—the Foujdar is the officer of police, the judge of all crimes 
not capital; the proofs of these last are taken before him, and reported to f#e Nazim for his 
judgment and sentence upon them;—the Mohtesib has cognizance of drunkenness and of 
the vending of spirituous liquors and intoxicating drugs, and the examination of false 
weights and measures;—and the Cotwal is the peace-officer of the night, dependent on 
the Foujdaree.” 


12. But it would appear that the officers here enumerated were confined to the capital ; 
for beyond its precincts, the zumeendar, who was originally the chief fiscal officer of a district, 
exercised both a civil and a criminal jurisdiction almost supreme within the territory over 
which he was appointed to preside. The minor offences he visited with fines, imprisonment; 
or corporal punishment, according to his individual pleasure or sense of justice; and even in 
capital cases he was under no further restraint than that of reporting the circumstances to the 
Nazim before proceeding to execution, The government but rarely interfered with his 
decisions. Thus it ever is with despotic governments; they do not interpose between their 
officers and their subjects; they do not understand the right of the individual as opposed 
to the general order of the state ; their agents are entrusted with unlimited powers, and in 
the exercise of them they are Icft unrestrained. The difference between a despotic and a 
just government lies in this, that the one revenges, the other punishes; the one asserts its 
power with passion, the other calmly vindicates its authority ; the former, unembarassed with 
scruples, 1s content to belicve that the real offender is among those who suffer; the latter 
is ever filled with a tender apprehcnsion lest the safety of the innocent should be endangered, 
and lest the powers appointed to protect the people, should be perverted to oppress them. 


13. But even if the institutions of the native government had been in themselves excel- 
lent, it would yet be no cause for wonder that the administration of justice ceased at a time, 
when the government of the country underwent a total change, when the Nazim was left with- 
out power to maintain the authority of his tribunals. The best instruments may be applied 
to the vilest purposes; and as an establishment, however good the principles on which it is 
founded, must fall to the ground, if the check of supervision is neglected in practice, so 
institutions, which have been perverted to accomplish only evil, may be capable of producing 
much good, if the conduct of the ministerial officers is attentively and fitly inspected. 


14, The British Government therefore commenced by providing means for superintend- 
ing the native tribunals. In August 1769, certain servants of the Company, under the title 
of supervisors, were stationed in appropriate districts throughout the country with this in- 
tent ; and in the next year two councils, with authority over the supervisors, were stationed 
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one at Moorshedabad, and another at Patna. In 1772 additional experience allowed the 
Government to create new courts, and to furnish them with certain rules, which were 
drawn up by the committee of circuit, and adopted by the President and Council on the 
2ist August of that year. In the report which accompanied these regulations, the com- 
mittee observed—* we have confined ourselves, with a scrupulous exactness, to the 
constitutional forms of judicature already established in this province, which are not 
only such as we think in themselves best calculated for expediting the course of justice, 
but such as are best adapted to the understanding of the people ; where we shall appear to 
have deviated, in any respect, from the known forms, our intention has been to recur to the 
original principles, and to give them that efficacy, of which they were deprived by venal and 
arbitrary innovations, by partial immunities granted as a relief against the general and 
allowed abuse of authority, or by some radical defect in the constitution of the courts in 
being.” By this scheme a court of criminal judicature was established in each district under 
the denomination of Foujdaree Adawlut, in which a Kazee and Mooftee, with the assistance 
of two Moulavies, as expounders of the law, were oppointed to hold “all trials of murder, 
robbery, and theft, and all other felonies ; forgery, perjury, and all sorts of frauds and mis- 
demeanors, assaults, frays, quarrels, adultery, and every other breach of the peace, or violent 
invasion of property ;” and it was also declared to be the duty of the Collector of the district 
(he being a covenanted servant of the Company) “ to attend to the proceedings of this court 
so far as to see that all necessary evidences are summoned and examined ; that due weight 
is allowed to their testimony ; and that the decision passed is fair and impartial according to 
the proof exhibited in the course of trial ; and that no causes be heard or determined but in 
the open court regularly assembled.” A separate and superior court of criminal jurisdiction 
was at the same time established at Moorshedabad, under the designation of Nizamut Sud- 
der Adawlut, in which was to preside, by the title of daroga, a chief officer, appointed on the 
part of the Nazim, assisted by the chief kazee, the chief mooftee, and three capable moulavies 
whose duty it was declared to be “to revise all the proceedings of the foujdaree adawlut ; 
and in capital cases, by signifying their approbation or disapprobation thereof, with their 
reasons at large, to prepare the sentence for the warrant of the Nazim.” A control over the 
proceedings of this court, similar to that which the collectors of revenue were empowered to 
exercise over the provincial courts, was vested in the committee of revenue at Moorshedabad, 
and the object of such control was stated to be “ that the Company’s administration, in 
character of King’s Dewan, may be satisfied, that the degrees of justice, on which the welfare 
and safety of the country so materially depend, are not injured or perverted by the cffects of 
partiality or corruption.” 


15. Certain rules were supplied for the guidance of these courts ; the collector was di- 
rected to keep a box, under his ownkey, at the door of the cutcherry for the reception of 
petitions ; complete records were to be kept by the foujdaree adawluts, and transmitted to the 
superior courts twice every month; the collector also was to kcep an abstract register of all 
the proceedings of that court, to be transmitted in like manner ; the authority of the fouj- 
daree adawlut was to extend to corporal punishment, imprisonment, sentencing to the roads 


and fines, but not to the life of the criminal; in capital cases the trial was to be forwarded 
Cc 
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to the Nizamut Adawlut, and altimately to be laid before the Nazim ; persons guilty of 
misdemeanors, whose rank, caste, or station in life was thought to exempt them from corporal 
punishment, were made liable to fines ; but such fines if above one hundred rupees were 
not to be enforced by the inferior courts ; forfeiture and confiscation of the property of felons 
was to depend on the Nizamut Adawlut. Stringent penalties were enacted against dacoits ; 


and threats of dismission or fines and promises of rewards were held forth to the thanadars 
and paiks. 


16. By these arrangements, it will be observed, the judicial administration was alone 
affected ; the law itsclf remained the same, with the exception of an additional and more 


severe provision respecting dacoity ; and with the system of police no interference was 
attempted. 


17. In the following year we find it a matter of consideration with the President and 
Council whether the decree of the Nizamut Adawlut, after having received the confirmation 
of the Nazim, should be carried into execution precisely in the terms of his warrant; or whe- 
ther the Government should interfere in adding to, or commuting, the punishment, in cases 
wherein it appeared inadequate to the crime or ineffectual as a check. And the result was 
the appointment of the daroga of the Nizamut Adawlut, which court had previously been 
removed to Calcutta, “ to affix the seal of the Nazim, and the signature on his bchalf 
to warrants issued for tho execution of sentences approved by the court,” and a power 
vested in the President “ to superintend him in the exercise of this office, as well in revising 
sentences of the Adawlut, as in passing the warrants and affixing the seal.” However 
beneficial the control over the administration of criminal justice thus entrusted to the Presi- 
dent, a short expericnce proved that it imposed a labor and involved a responsibility, which 
it was inconvenient to him to sustain; and consequently, in October 1775, the Nizamut 
Adawlut was removed back to Moorshedabad, and the uncontrolled administration of 
criminal justice was confided to the Naib Nazim, by whom foujdars, assisted by persons 
versed in the Mahomedan law, were appointed to superintend the criminal courts in the 
several districts, and to apprehend and bring to trial offenders against the public peace. 

18. In the meanwhile, April 1774, the police establishment had been remodelled by 
Mr. Hastings with the concurrence of his Council. The collectors and aumils had been acting 
as magistrates, but the want ofan efficient police had thus early shown itselfin the “ increas- 
ed confidence of the dacoits,” and in the difficulty with which Government obtained “ intel- 
ligence of such events as related to the peace of the country.” These evils were ascribed 
by Mr. Hastings to the abolition of the foujdaree jurisdiction of the zumeendars; to the 
resumption of the chakeran land, and the employment by the farmers of the servants, allowed 
to them by Government solely for the business of their collections; and to the farming sys- 
tem, which removed the claim on the zumeendars formerly possessed by the public from 
immemorial usage to the restitution of all damages and losses sustained from robbers. The 
remedies adopted for the removal of these disorders were that thanadars were appointed 
to the fourteen districts, into which Bengal was divided, for the various purposes of police ; 
that the landholders and officers of the collections were enjoined to afford them all possible 
ussistance in the discharge of their duties; that the land servants allowed for their respective 
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districts were placed under the absolute command of the foujdars; that the chakeran lands 
were again applied to their original design; that the foujdars were enjoined to assist each 
other in their respective jurisdictions ; that an office for the superintendence of the foujdars 
was established under the control of the President ; that the landholders were made respon- 
sible for losses sustained by their neglect to assist the foujdars ; and that all persons convict- 
ed of abetting or conniving at the practices of robbers were to be adjudged equally criminal 
with them, and to be punished by death. 


19. On the 6th April” 1781, it was declared that this system had by experience been 
found not to produce the good effects intended by the institution; the general establish- 
ments therefore both of the foujdars and thanadars were abolished by a resolution of the 
Governor General and Council; and the English judges of the several civil courts, being 
Company’s covenanted servants, “ were invested with the power, as magistrates, of appre- 
hending dacoits and persons charged with the commission of any crimes or acts of violence, 
within their respective jurisdictions.” 


20. They were not however empowered to try or punish such persons; nor to detain 
them in confinement; but “were to send them immediately to the daroga of the mearest 
foujdaree court with a charge in writing, setting forth the grounds on which they had been 
apprehended.” Provision was at the same time made for cases “where, by especial permis- 
sion of the Governor General and Council, certain zumeendars might be invested with such 
part of the police jurisdiction as they formerly exercised under the ancient Mogul govern- 
ment.” 


21. In such cases, the judge of the Dewanny Adawlut, the daroga of the foujdaree 
court, and the zumeendar, were to exercise a concurrent authority for the apprehension of 
robbers and all disturbers of the public peace. The better to enable the government to ob- 
serve the effects of the regulations thus introduced, and to watch over the gencral adminis- 
tration of criminal justice throughout the provinces, a separate department was established 
at the presidency, under the immediate control of the Governor General, to reccive monthly 
returns and reports from the judges, zumecndars, and the Nazim ; to arrange which, and to 
maintain “an effectual check on all persons employed in the administration of justice, as 
well as for such other purposes as his experience might suggest,” an officer was appointed 
to act under the Governor General, with the title of Remembrancer of the Criminal Courts. 


22. ‘These provisions proved inadequate ; they contained one capital defect ; the power of 
the English magistrates over the zumeendars and other landholders was not only inefticacious 
in general, and the course of justice therefore weak and uncertain, but “ the regulation which 
vested the apprehension of all offenders in the magistrates without permitting them to 
interfere in any respect in the trials, gave rise to a new evil. The magistrates being obliged 
to deliver over to the darogas of the foujdaree courts, and to that officer’s prison, all 
parties charged with a breach of the peace however trivial, and a considerable time often 
elapsing before they were brought to trial, many of the lowest and most indigent classes of 
people were frequently detained for a long period in confinement, where the length of their 
sufferings very often m@re than equalled their demerits.” 


(VSL. 
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23. In June 1787, therefore, a new regulation “for the administration of justice in the 
criminal courts in Bengal, Behar, and Orissa,” was passed by the Governor General in 
Council; and at the same time the offices of judge, collector, and magistrate, (except in the 
cities of Dacca, Moorshedabad, and Patna) were united in the same person, but under distinct 
rules for his guidance in each capacity. By this regulation it was made the duty of the 
magistrate “to apprehend all murderers, robbers, thieves, house-breakers, or other disturbers 
of the peace, and to send them to take their trial, accompanied with a written charge in the 
Persian language, to the nearest foujdaree court.” He was further “invested with power to 
hear and determine without any reference to the foujdaree courts, all complaints or prosecu- 
tions brought before him for petty offences, such as abusive language or calumny, inconsi- 
derable assaults or affrays, and to punish the same when proved by corporal punishment 
not exceeding 15 ratans, or imprisonment not exceeding the term of 15 days; but in all 
cases affecting either the life or limbs of the party accused, or subjecting them to a greater 
punishment than that above specified, the case was to be remitted, as above prescribed, to 
the nearest criminal court. In the case of groundless and vexatious complaints, the magistrate 
was authorized to inflict a fine not exceeding 50 or 200 rupees, according to the supposed 
wealth of the offender, the distinctions being the same as those since preserved in section 8, 
Regulation IX. 1793. The daroga of the foujdaree adawlut was declared to be totally 
independent of the magistrate, as far as related to the trial of causes, but subject in every 
respect to the Naib Nazim. Various rules for the guidance of the magistrates and the 
foujdaree courts were at the same time enacted ;—all complaints with the orders upon them 
were to be recorded in the magistrate’s office, both in English and Persian, copies of which with 
the result of each case detailed ina given form were to be sent monthly to the remembrancer 
of the criminal courts; —the magistrate was not to detain in confinement beyond 2 days 
any person accused of an offence not within his competency to try ;—he was to inspect the 
jails, which were under the care of the daroga, and to report thereon to the Governor 
General, “that the necessary representations might be made to the Naib Nazim ;”—a report 
was to be made to government of any landholder committed for trial ; and European British’ 
subjects were to be committed under certain rules to the Supreme Court. It was declared 
at the same time that “all Europeans, not British subjects, were equally amenable with the 
natives to the authority of the mayvistrate within his own district, and to the foujdaree 
court to which they might be committed.” The darogas were directed to transmit to 
the Naib Nazim copies of their proceedings at large, and to furnish him with various returns 
regarding the jail and the maal-khana; and they were to deliver to the magistrate, for sub- 
mission to the Governor General, monthly statements of the cases decided by them, and 
of the disposal of prisoners committed to them for trial. The officers of the foujdaree 
courts were to be appointed by the Naib Nazim, and were required to hold courts at 
Ieast three times a week throughout the year. Other provisions were added regarding the 
establishments allowed for the various courts, and the manner in which the bills for all 
expences were to be drawn. 


24. The power thus vested in the magistrates to take cognizance of petty offences, ob- 
viated in some degree the hardship and inconvenience, which had@before been experienced 
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from the necessity of delivering over for trial to the daroga of the foujdaree court all pare 
ties charged with a breach of the peace however slight, or any other criminal act however 
trivial in its nature and consequences. But as all crimes of consequence were still exclusively 
cognizable by the Naib Nazim and his subordinate officers; as the sentences of the Niza- 
mut Adawlut were final and not notified to the Governor General until they had been 
carried into execution ; as the judges and officers of the inferior criminal courts were ap- 
pointed by the Naib Nazim; and as he possessed an almost exclusive control over those 
courts and their proceedings ; many defects in the Mahomedan law, and abuses in the ad- 
ministration of it, were left unremedied, and placed beyond the control and ameliorating 
influence of those who were alone willing to suppress them. The Court of Directors had 
desired in their primary instructions to Lord Cornwallis in 1786, that “the trial and 
punishment of offenders against the public peace should be left with the established officers 
of the Mahomedan jurisdiction, who were not to be interfered with beyond what the influ- 
ence of the British Government might effect through occasional recommendations of for- 
bearance to inflict any punishment of a cruel nature.” But his Lordship found himself 
compelled very carly to bear testimony to the inefficacy of such measures “ to prevent, on one 
hand, the cruel punishments of mutilation, which are frequently inflicted by the Mahomedan 
Jaw, and on the other to restrain the spirit of corruption, which so generally prevails in native 
courts, and by which wealthy offenders are generally enabled to purchase impunity for the 
most atrocious crimes.” In conformity with this opinion, the Governor General in Council de- 
termined in December 1790, to introduce an entirely new system, and to take into his own 
hands the superintendence of the administration of criminal justice throughout the provinces. 


25. But before detailing the provisions which introduced this very important change, 
it seems useful to note the argument from which he deduced, that government held a right 
Jegally sanctioned to alter the Mahomedan law: it is clearly stated in a minute by Lord 
Cornwallis, dated December Ist, 1790, and it is worthy of remark that the framers of the 
celebrated “ Fifth Report,” sanctioned by the House of Commons in 1812, have adopted 
his Lordship’s opinions, and even the words in which they were expressed. He writes : 
‘’ With a view to ascertain more particularly the nature and causes of the defects (in the 
administration of criminal justice), and to collect the necessary information for remedying 
them, I directed some queries to be stated to the magistrates of the several districts, from 
their answers to which it will appear that the evils complained of proceed from two obvious 
causes: first, the gross defects in the Mahomedan law; and secondly, the defects in the 
constitution of the courts established for the trial of offenders, A provision against the 
first of these defects cannot otherwise be made than by our correcting such parts of the 
Mahomedan law as are most evidently contrary to natural justice and the good of society. 
That this government is competent to such an amendment of that law, as may appear thus 
essentially necessary, cannot, [ think, admit of a doubt ; since being entrusted with the govern- 
ment of the country, we must be allowed to exercise the means necessary to the object and 
end of our appointment; besides that we appear to possess a sufficient legal recognition of 
the right in question from this, that the alterations made in the established Mahomedan law 
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of the country by the first code of judicial regulations of 1772, and more particularly that 
entire alteration, and new and very severe provision therein contained, for the punishment of 
dacoits, together with the superintendence and control over all the new criminal courts, which 
the said regulations vested in the Company’s covenanted servants, stand both fully submitted 
to parliament in the sixth report of the committee of secrecy, already quoted, as a discretional 
Act of legislation by the President and Council in the year 1772; and yet so far was the 
parliament from disapproving thereof, or limiting in any respect the authority of our govern- 
ment in India, that with this information before it, and having these reports as the ground 
work of the law then passed, the Act of the 13th George III], chapter 63, section 7, vests 
the ordering, management, and government, of all the territorial acquisitions and revenues 
in the kingdoms of Bengal, Behar, and Orissa, in the Governor General and Council, for 
such time as the territorial acquisitions and revenue shall remain in the possession of the 
said Company, in like manner (as the said Act recites), to all intents and purposes what- 
ever, as the same now are, or at any time heretofore might have been, excrcised by the 
President and Council,’ or select committee, in the said kingdom. And as it was then 
before the legislature that the President and Council had interposed, and altered the criminal 
law of the country, such alterations, and all future necessary amendments thereof, appear, 
by the above clause, to be legally sanctioned and authorized.” 


26. It is necessary only to add to this that all subsequent Acts of Parliament, which 
have entrusted to the Government of India renewed or increased powers of enacting laws, 
have in no way restricted them in amending the Mahomedan criminal law. In the conclusion 
of the minute quoted above, Lord Cornwallis proposed to introduce four modifications of 
that law by a formal enactment; first, that the apparent intention of a murderer, and 
not the manner or instrument of perpctration, should constitute the rule for determining his 
punishment ; secondly, that in all cases of murder the relations of the deccased should be 
debarred from pardoning the offender, and that the law should be left to take its course with- 
out any reference to their wishes upon all persons convicted thereof ;—thirdly, that other 
punishinents should be snbstituted for mutilation ; and fourthly, that heinous offenders should 
be admitted to become witnesses against each other in the manner of king’s evidence in 
England. Three out of the points which he thus brought forward, as those most repugnant 
to the principles, or inadequate to the ends, of justice, were the same as those, which Mr. 
Hastings had advanced in 1773, as reasons for that system of interference with the decrees 
of the Nazim, which he instituted and superintended ;—but as they had never been formally 
abrogated, the Naib Nazim had doubtless considered as of no effect such innovations in 
practice on the prescribed rules of the Mahomedan law. 


27. It seems unnecessary to follow Lord Cornwallis in the observations which he record- 
ed on the second defect above mentioned, viz., the imperfect constitution of the criminal courts, 
because they must be gencrally obvious to all, who consider the facilities to a dishonest 
tampering with justice, and the unavoidable delay between the primary investigation by the 
police-magistrate and the final sentence by the Naib Nazim, which such a system necessarily 
produced. The correctness of his conclusion, that “ the future control of so important a branch 
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of Government ought not to be left to the sole discretion of any native, or indeed of any 
single person whomsoever,’ is sufficiently apparent. As such control must necessarily be 
exercised by the Government itself, and as it is “ essential for the prevention of crimes, not 
only that offenders should be deprived of the means of eluding the pursuit of the officers of 
justice, but that they should be speedily and impartially tried when apprehended,” it was 
determined to create a new machinery. Jadges of circuit were appointed to the duties 
hitherto performed by the foujdaree darogas, and the place of the Naib Nazim was supplied 
by the Governor General and Council. 


28. By the regulations passed on the 3rd December 1790, the court of Nizamut Adawlut 
was again removed from Moorshedabad to Calcutta, the duties of the court being under- 
taken by the Governor General and the Members of the Supreme Council, assisted by the 
local cazee of Bengal, Behar and Orissa, and two mufties ; and a register was appointed for 
the conduct of the executive business of the court, the office of the Remembrancer being 
merged therein. The powers ofthe court were declared to be those “ lately vested in the 
Naib Nazim;” and their decisions were in all cases to be regulated by the Mahomedan 
Jaw, except as far as the restrictions passed in accordance with Lord Cornwallis’s two first 
propositions, noted above ; but the applicability of the law to the circumstances of the case 
was to be determined by the cazee-ool coozat and the mufties. 


28. Four courts of circuit, superintended respectively by two covenanted civil ser- 
vants of the Company, and each having a cazee and muftee to assist the judges and to 
expound the law, as well as an executive officer called the register, were at the same time 
established for the trial of offences not punishable by the magistrate; and they were directed to 
hold two general jail dcliveries annually at the stations of the several magistrates within their 
divisions. In cases of acquittal, and of punishment less than death, or imprisonment for life, 
in which the judges ofthe court of circuit might approve of the futwa of their law officers 
they were empowered to pass a final sentence ; but in cases of death or perpetual imprison- 
ment, as well as in all cases where the judges might “ see cause to disapprove either on the 
ground of the trial or the futwa,” they were required to transmit their proceedings for the 
final sentence of the Nizamut Adawlut. Rules of practice were at the same time enacted 


for the various functionaries; in which all the provisions of the preceding regulation of 1787, 


applicable to the new system, wore re-enacted ; and further, a regular system of investigation 
was prescribed to the magistrate and the supcrior courts in all complaints; the whole of the 
procecdings being committed to writing. Murder, robbery, theft, and house-breaking were 
at the same time declared to be unbailable offences ; and French subjects were placed on the 
same footing as European British subjects, 


30. The regulation thus enacted continucd in force, with a few alterations and additions 
until 1793. But as the whole was embodicd in the regulations published in that year, and 
still forms a part of the existing code of laws, it is unnecessary to detail here the various 
improvements which time and experience produced. 


31. In December 1792, the police system was entirely remodelled ; it was found, that 
“ the clause in the engagements of the landholders, by which they were bound to keep the 
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peace and, in the event of any robbery being committed in their respective estates, to pro- 
duce both the robbers and the property plundered, had become not only nugatory, but in 
numerous instances had proved the means of multiplying robberies and other disorders, from 
the collusion which subsisted between the perpetrators of them, and the police entertained 
by the landholders.” All powers were therefore taken away from the landholders : the 
country was divided into jurisdictions of about ten coss square; and a daroga with an 
establishment of officers was appointed to each. The regulation, which introduced this 
system, was republished, with some slight modifications, in the following year, as part of the 
permanent code of Bengal, Reg. XXII, 1793; and it is therefore needless to advert 
further to its provisions in this place. 


32. The system of internal administration, thus adopted in 1793, referred only to 
Bengal, Behar and Orissa. We must therefore briefly advert to the other provinces and por- 
tions of territory over which the British rule now extends. 


33. In the province of Benares, which was ceded to the Company in May 1775, the 
administration of justice was committed, subject to the control of the zumeendar, to the aumils 
or native collectors of the revenue, who were guided, in the exercise of this trust, chiefly by 
unwritten custom. In October 1781, the British Government first interfered in the interior 
administration of the province, and appointed a chief magistrate to the superintendence 
of a civil and criminal court, and a cutwalee, or office of police, in the city of Benares. 
He was authorized to frame rules of practice for these courts, subject to the approbation 
of the government at Calcutta, to whose authority alone he was subject. In 1788, courts of 
judicature were established, under the superintendence of native magistrates, in the towns 
of Ghazeepore, Juanpore, and Mirzapore ; and a moolkee (or country foujdaree adawlut 
was erected with a criminal jurisdiction over the whole province of Benares, with the excep- 
tion of the city and the three towns above-mentioned. In all these courts (with the excep- 
tion of cases which had relation to caste or marriage amongst the Hindoos) the futwas were 
directed to be delivered in conformity to the Mahomedan law, and the resident at Benares 
was vested by the Governor General in Council with authority to superintend, revise, and 
sanction their procecdings, except in the case of sentences ofa capital nature or inflicting 
any severe punishment. ‘T’he resident was likewise authorized to exercise the powers of 
magistrate throughout the province, with authority to apprehend offenders, and to commit 
them to the criminal courts for trial. It being deemed objectionable to condemn brahmins 
to capital punishment within the province, a rule was passed in 1790, declaring all persons 
of that caste, condemned to death under the Mahomedan law, liable to transportation beyond 
sea. Certain other special rules regarding brahmins were promulgated ; as well as the same 
amendments of the Mahomedan law as had already been introduced into the lower provinces. 
These minor reforms had been effected with the consent of the Rajah, who still retained a 
nominally sovereign authority; but on the 27th October 1794, an agreement was made with 
him, by virtue of which it was settled that the Governor General in Council should “ intro- 
duce the same system and rules for the administration of justice, and for the concerns of the 
revenue, as were, in 1793, established within the provinces of Bengal, Behar, and Orissa ;” 
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and accordingly the same code of criminal law was extended, with little alteration, to the 
whole province of Benares; courts were constituted on similar principles, and a similar system 
of police was introduced, by the regulations passed on the 27th March 1795. 


34, In November 1801, the Nawab Wuzeer ceded to the Company by treaty certain dis- 
tricts in Oude, which have since been divided into the following zillahs; Moradabad, Ba- 
reilly, Etawah, Furruckabad, Cawnpore, Allahabad, and Goruckpore. At first (says the fifth 
report) “ these districts were placed under the superintendence of a Lieutenant Governor and 
Board of Commissioners, to whom were confided the settlement of the revenue and the 
formation of a temporary scheme of internal administration, which was intended to con- 
tinue, till sufficient information should be acquired of the circumstances of the country, to 
warrant the establishment of a more permanent system. Under this temporary provision, 
the European civil servants of the Company, acting under the orders of the Lieutenant Go- 
vernor, and stationed in the districts into which the acquired territory was divided, pos- 
sessed individually the entire civil authority, officiating as collectors of the revenue and 
judges and magistrates within their respective limits.” The commissioners were required 
to assist the government in the formation of regulations; and also “to superintend the ad- 
ministration of the laws over a great extent of country, and over a race of people, unaccus- 
tomed to any regular system of order or law, and habituated to commit the utmost excesses 
of violence and oppression.” The administration thus formed continued however for 
little more than a year; when, as the objects which the Government had had in view appear- 
ed to have been fulfilled, the commission was dissolved; and the Bengal regulations werc in- 
troduced into the ceded provinces, being republished with such modifications, as the condi- 
tion of the natives rendered advisable, under date the 24th March 1803. 


35, The district of Bundlecund was ceded to the Company by the Peshwah on the 16th 
December 1803; and on the 30th of the same month, Dowlut Rao Scindiah ceded “ certain 
territories, forming part of the Dooab, or country situated between the rivers Ganges and 
Jumna, and on the right bank of the Jumna.” These were divided into the Zillahs of 
Bundlecund, Panniput, Scharunpore, Allyghur, and Agra, by section 3, Regulation IX. 
1804; but Zillah Panniput, which included the city of Delhi, and the territory situated on 
the right bank of the river Jumna, was afterwards (by section 4, Regulation VIII. 1805) 
assigned to his majesty Shah Alum, and declared not subject to any of the general laws 
or regulations of the British Government. During the continuance of the Mahratta war, 
these provinces were placed under the control of the Commander-in-Chief, Lord Lake, 
whose orders the civil servants entrusted with the immediate charge of them were direct- 
ed to obey; but by Regulation 1X. 1804 (passed on the 14th December) the Government 
extended to these provinces the criminal regulations, which had recently been introduced 
into the ceded districts of Oude and the vicinity, and of which the similar habits of the 
people rendered little modification necessary. 


36. The pergunnahs of Sonk, Sonsa, and Sahar, in Zillah Agra, parts of the conquered 
provinces (as those ceded by the Peshwah and Scindiah were officially designated), were 
subsequently given up to the Rajah of Bhurtpore; but were afterwards resumed, and 
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finally annexed to the Company’s territories by treaty, dated the 17th April 1805. They 
were joined to Zillah Agra, and the criminal laws extended to them by Regulation XII, 
1806. In the same manner, the pergunnah of Goberdhun, also part of the conquered 
provinces, was granted to Koour Luchmun Singh, a son of the same Rajah; but was after- 


wards resumed, and annexed to the district of Agra on the 25th January 1826, by Regula- 
tion V. of that year. 


37. On the 17th December 1803, the province of Cuttack, “including Balasore, and 
the other dependencies of the said province,” were ceded to the Company by the Rajah of 
Berar, Raghoojee Bhoonsla; and by Regulation IV. 1804, (passed on the 3rd May) “ the 
regulations for the administration of justice in criminal cases, and for the guidance of magis- 
trates in the provinces of Bengal and Behar, and in the part of the province of Orissa here- 
tofore subject to the dominion of the British Government” were extended thereto. Certain 
special rules for the administration of the police were passed at the same time, and also in 
Regulation XIII, 1805; and in the operation of these were included the pergunnahs of 
Puttespore, Kummardichour, and Bograe, in the Zillah of Midnapore. 


38. The tract of country, called Dehra Doon, was surrendered to the Company by the 
Rajah of Nepaul on the 15th May 1815; and annexed to the district of Saharunpore by 
Regulation IV. 1817, passed on the 28th February; by which also it was made subject to 
the same laws and regulations as the ceded and conquered provinces. But the administra- 
tion of certain portions of territory, which were ceded by the same treaty, including the 
province of Kumaoon, Jounsar, Bawur, Poondur, and Sundokh, and other small tracts situ- 
ated between the rivers Jumna and Sutledge, was entrusted to British officers acting under 
the immediate instructions of the Governor General in Council; and special rules were en- 
acted in Regulation X, 1817 for the administration of justice, and for the appointment 
by the Governor Gencral in Council of a special commissioner for the trial of persons 
charged with the commission of heinous offences therein. In 1825 it was declared, that 
“local circumstances rendered it expedient to transfer the Dehra Doon to the jurisdiction of 
the commissioner in Kumaoon, and also to place under the same authority the pergunnah of 
Chandnee,” which was then attached partly to Moradabad and partly to Saharunpore ; 
and by Regulation XXI, of that year, the provisions of Regulation X, 1817 were declared 
applicable thereto. By Regulation V, 1829, however, the Dehra Doon was again separated 
from the jurisdiction of the commissioner in Kumaoon, and the provisions of Regulation X, 
1817 were declared no longer applicable to it: such parts of the latter regulation also as 
provided for the appointment of a special commissioner were rescinded: and it was enacted 
that “ the administration of criminal justice in the Dehra Doon, and in the reserved tracts 
between the Jumna and Sutledge, should thereafter be conducted under such rules and in- 
structions as the Governor General in Council might please to issue for the guidance of the 
officers to whom it might be entrusted.” Finally, by Act X, 1838, the remaining part of 
Regulation X, 1817 was repealed; and the functionaries of the province of Kumaoon were 
placed under the control and superintendence in criminal cases of the Nizamut Adawlut, 
who were to exercise it in conformity with the instructions of Government. 
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39. The pergunnah of Handya was ceded to the Company by the Nawab Wuzeer on the 
Ist May 1816; and by Regulation XVIII, of that year, passed on the 16th August, it was 
annexed to the Zillah of Allahabad, and declared subject to the laws and regulations establish- 
ed for the internal administration of that district. 


40. On the lst November 1817, the elakah of Khundeh, appertaining to the pergunnah 
of Mahoba, together with certain villages belonging to the pergunnah of Choorkee, on the 
right bank of the Jumna, were ceded to the Company by Nana Govind Row, and were in 
like manner annexed to the district of Bundlecund by Regulation ITI, 1818, passed on the 
31st March. 


41, There remains only to explain the nature of the Mahomedan criminal law, by the 
principles of which, except in so far as they have been expressly rejected or amended by the 
regulations of Government, the criminal courts established by the Company are required to 
regulate their decisions. The elements of this law are taken from the Koran; but there are 
so few passages thercin which are applicable to ordinary cases, that the administrators of 
the law are obliged to have recourse to numerous commentators, as well as to the soonnut, 
or rules of conduct, deduced from traditions of the oral precepts, actions, and decisions of 
the prophet.(b) The two great sects of Mahomedans, the Shya and Soonies, frequently 
differ both in interpreting the Koran, and in admitting or rejecting the traditions; but the 
authoritative writings of Aboo Huneefah, and his two disciples, Aboo Yoosuf and Imam 
Mahommed, who were Soonies, govern all judicial decisions in India. Ifa difference of 
opinion exists between these authorities, judgment is to be given according to the decision 
in which the master and one of his disciples agree; or if both the disciples dissent from 
their master, according to that which appears most consonant to reason, or the practice of 
modern days, or founded on the best authority.* In judicial decrees however the doctrine 
of Aboo Yoosuf is considered more sound than that of his fellow disciple. When no 
precedent can be found, the Mahomedan judge is directed to abide by the decisions of 
subsequent lawyers; but if these also fail to afford a direct solution of any legal question, 
it is deemed not improper to resort to judgment, analogy, and reason(c) The principles 
of penal justice comprised in the Mahomedan code are classed under three heads, viz. Ist, 
Kisas, or retaliation, including diyut or the price of blood; 2nd, Moodood, or prescribed 
penalties ; 3rd, Tazcer and Seasut, or discretionary correction and punishment. Under the 


(b) From the Atlantic to the Ganges, the Koran is acknowledged as the fundamental code, not only of theology, but. of 
civil and criminal jurisprudence ; and the laws, which regulate tho actions and the property of mankind, are guarded by 
the infallible and immutable sanction of the will of God. This religious servitude is attended with some practical disad- 
vantage ; the illiterate legislator had been often misled by his own prejudices and those of his country; and the institutions 
of the Arabian desert may be ill adapted to the wealth and numbers of Ispahan and Constantinople. On these occasions, the 
Cadi respectfully places on his head the holy volume, and substitutes a dexterous interpretation more apposite to the princi- 
ples of equity, and the manners and policy of the times.—Gibbon’s Decline and Fall, Chap. 50. 


(c) It would be foreign to the nature of this sketch to notice the various oriental works on jurisprudence, which are 
esteemed by the lawyers, and which govern judicial decisions in India; but the reader, desirous of obtaining information 
regarding them, is referred to Harington’s Analysis, to which [ am indebted for the whole of this account of Mahomoedan 
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first head are included offences against the person (called jinayat) as wounding, homicide, 
and murder. Under the second are ranged robbery (sarika-i-kobra), theft (sarika-i- 
soghra), drinking wine (shoorb), adultery (zina), and slander of the same (kuzuf) And 
the third head comprises all crimes not expressly falling within the laws of Kisas and Hud, 
as well as such as, though comprehended within the general provisions of those laws, are 
specially excepted from the operation of them by some doubt, or legal defect (shoobah. ) 
The offences, which fall under the heads of Kisas and Hoodood will be noticed hereafter in 
their proper places; but the principles of Tazeer and Seasut are of a more general nature, 
and it is more convenient to note here their general provisions. 


42, Tazeer, in its primitive sense means prohibition or restriction, and is legally defined 
to be an infliction (akoobut), undetermined by law, on account of the right of God, as well 
as for the rights of individuals; or, in other words, for the ends of public, as well as private 
justice ; and it is declared to be incurred by any offence, whether of word or deed, not 
subject to a specific legal penalty. Seasut, literally protection, is a word used to express the 
exemplary punishment, extending even to death which may be considered necessary to pro- 
tect the community from atrocious and irreclaimable offenders. These terms include both 
objects proposed to be effected by punishment, correction and discipline; individuals are 
punished and reformed; others are deterred from committing the like offence, and the well- 
being of the community is improved. 


43, In the case of offences against the community, the evidence of the prosecutor is 
admissible, or the offender may be brought to trial and punishment without any complaint 
from the party injured; but the judge alone is capable of remitting the punishment incurred. 
But in the case of offences against individuals, the plaintiff must himself or by deputy conduct 
the prosecution; and, though incompetent to bear testimony in his own cause, is at liberty 
to forgive the offence. In cases of the latter description, absent witnesses may appoint 
persons to give evidence for them; or, in defect of proof, the accused party may be put upon 
his oath. Tazeer, though allowed as a private right, cannot be inflicted without a judicial 
sentence; and though, for the full legal conviction of a Mahomedan, the evidence of witnesses 
of any other religious persuasion is not strictly admissible; nor of women, if the prosecu- 
tion be of a public nature ; yot Tazeer and Seasut may in all cases be inflicted upon strong 
presumption, whether arising from the credible testimony of men, or women, of whatever 
religion, or from circumstances which warrant a violent presumption of guilt, as well as 
upon the confession of the accused. And it is expressly declared that a conviction for 
Tazeer may be founded upon tho depositions of the prosecutor and one credible male 
witness, in public cases; or in those of a private nature, upon the testimony of two men, or 
one man and two women. ‘The punishments, which may be awarded upon a conviction for 
Tazeer, include private and public reprimands, and exposure (tusheer); a temporary 
sequestration of property, stripes, imprisonment, and even capital punishment, according to 
the rank and situation of the offender, or the nature of the offence. As regards capital 
punishment, however, although some authorities have recognized, in abstract terms, the 
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right of the ruling power to extirpate evil-doers generally, yet it would appear that strictly 
it can be awarded only in cases of murder.* 


44. The general doctrine of discretionary punishment has been clearly set forth in the 
preamble to Regulation LITI. 1803; and it will be fit to cite the passage at length. “The 
Mahomedan law vests in the sovereign and his delegates the power of sentencing criminals 
to suffer discretionary punishment (under the legal denominations of Tazeer, Acoobut, 
and Seasut) in three cases. First, in the case of offences for which no specific penalty, of 
Hud or Kisas, has been provided by the law; being for the most part offences not of a 
heinous nature, the punishment of which is left discretionary, below the measure of the 
specific penalties, for the correction and amendment of the offender. Secondly, for crimes 
within the specific provisions of Hud and Kisas; when the proof of the commission of 
such crimes may not be such as the law requires for a judgment of the specific penalties, 
though sufficient to establish a strong presumption of guilt ; or although the proof be such 
as is required for a sentence of Hud or Kisas, when such sentence is barred by 
a remission of the claim to retaliations in cases of Kisas; or by any of the special 
exceptions and scrupulous distinctions, which (under the general denomination of shoobah) 
are considered by the prevalent authorities of Mahomedan law to bar a judgment for the 
specific penalties of that law. Thirdly, for heinous crimes in a high degree injurious to 
society ; and particularly for repeated offences of this description; which, for the ends of 
public justice (as expressed by the term Seasut) may appear to require exemplary pun- 
ishment beyond the prescribed penalties; antl with respect to crimes of this description, an 
unlimited discretion, extending to capital punishment, is admitted to have been left by the 
Mahomedan law to the sovereign authority of every country in which that law prevails, as 
well as to its judiciary delegates.” Such being one of the leading principles of the law, the 
administration of it necessarily became arbitrary and uncertain, when committed to ineffi- 
cient officers. The amount of injury suffered doubtless differs considerably in cases, which 
fall under the samo denomination; and therefore it is impossible accurately to define each 
particular offence, and to appoint a specific punishment for every crime; but there are few 
individuals, and rarely to be found, to whom so wide a latitude in meting punishment can be 
entrusted, as is given by the Mahomedan law; and still smaller must be the number of those, 
whose minds are able to contract to the pointless intricacies and uncertain provisions of that 
code, and at the same time to expand to the noble duties of the judge and the great ends of 
criminal justice. And hence it was observed “ in the adjudication of punishments under the 
discretion thus allowed, that the futwas of the Mahomedan law officers of the criminal courts 
were often governed by a consideration of the degree of proof against the party accused, rather 
than the degree of guilt, and criminality of the act, established against him; and the penalties 
awarded by them, in such cases, were either adjudged on insufficient proof of guilt, or were 
inadequate to the heinousness of the offence of which the prisoner was convicted.” The law 
was amended in these points by the regulation from which these passages are quoted. 


45. ‘Inthe remaining pages of this work are detailed the provisions of the law now ex- 


tant. To detail the various alterations and improvements, which experience has gradually 
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introduced since the first formation of a code of law in 1793, would swell the bulk of this 
volume to an inconvenient size; and the advantages to the student would not, perhaps, 
compensate the practical man for the impediments, which such a course would raise to that 
facility for reference so much to be desiderated. 


SECTION II. 


OF THE REGULATIONS. 


46. “It is essential,” says the preamble to Regulation XLI. 1793, “ to the future pros- 
perity of the British territories in India, that all regulations which may be passed affecting in 
any respects the rights, persons, or property of their subjects, should be formed into a regu- 
Jar code, and printed with translations in the country languages ; that the grounds on which 
each regulation may be enacted, should be prefixed to it ; and that the courts of justice should 
be bound to regulate their decisions by the rules and ordinances which those regulations may 
contain. A code of regulations framed upon the above principles will enable individuals to 
render themselves acquainted with the laws upon which the security of the many inestimable 
privileges and immunities granted to them by the British government depends, and the mode 
of obtaining speedy redress against every infringement of them ; the courts of justice will be 
able to apply the regulations according to their true intent and import; future administra- 
tions will have the means of judging how far regulations have been productive of the desired 
effoct, and, when necessary, to modify or alter them as from experience may be found advi- 
sable; new regulations will not be made, nor those which may exist be repealed, without due 
deliberation ; and the causes of the future decline or prosperity of these provinces will always 
be traceable in the code to their source.” In furtherance of these principles certain rules 
were passed, in accordance with which the regulations of government are framed and trans- 
lated; it would however be impertinent to give them aplace in a work, which regards the 
administration rather than the enactment of laws. 


47. The civil and criminal courts of justice are to be guided in their procecdings and 
decisions by the regulations framed and transmitted to them by government, as directed in 
this regulation, and by no other.(a) Beng. Reg. XLI. 1793, sect. 13. Ben. Reg. 1. 1795, 
sect. 4. Ced. Prov. Reg. J. 1803, sect. 13. 


(a) ‘* Penal statutes must be construed strictly.” Blackstone,—‘‘ The judge is not to judge according to his own 
discretion only ; he must strictly adhere to the letter of the law; and no constructive extension can be admitted ; 
and, however criminal an act might in itself be, it would pass unpunished ifit were found not to be positively compre- 
hended in some one of the cases provided for by the law. The evilthat may arise from the impunity of a crime,—that is 
an evil, which a new law may instantly stop,—has not by the English laws been considered as of magnitude sufficient to be 
put in comparison with the danger of breaking through a barrier on which so materially depends the safety of the 
individual.’?’ De Lolme. 
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48, One part of a regulation is to be construed by another, so that the whole may 
stand.(J) Beng. Reg. XLI. 1793, sect. 19. Ben. Reg. I. 1795, sect.4. Ced. Prov. Reg. I. 
1803, sect. 19. 


49. As regards the question how far the meaning of the words of an enactment is to be 
construed by the statements of its preamble, there isa long argument in Reports L. P. 
1852, page 613. It seems to have been decided that, where the words of the enacting portion 
of the law are precise and unambiguous, it is unnecessary to have recourse to the pream- 
ble: and that it is sufficient to expound the words in their natural and ordinary sense. 
Sententia absoluta expositore non indiget. 


50. If a regulation is passed differing from a former regulation, either wholly or par- 
tially, the new regulation is to be considered as a virtual repeal of the old one, as far as it 
may differ from the latter, provided that the new regulation be couched in negative terms, 
or by its matter necessarily imply a negative. Beng. Reg. XLI. 1793, sect. 20. Ben. Reg. 
I. 1795, sect. 4. Ced. Prov. Reg. I. 1803, sect. 20. 


51. Ifa regulation, that rescinds another regulation, is itself afterwards rescinded, 
the original regulation is to be considered as revived without any formal declaration to that 
purpose. Beng. Reg. XLI. 1793, sect. 21. Ben. Reg. I. 1795, sect. 4. Ced. Prov. Reg. 
I. 1803, sect. 21. 


52. A regulation is to be considered as promulgated from the date of the receipt of the 
English copy. C. O. No. 137 of vol. 2. 


53. The date on which a regulation is received in an office should invariably be record- 
ed thereon, the note being attested by the official signature of the presiding officer. Const. 
No. 566. 


54. On receipt of translations of the regulations in the country languages, judges and 
magistrates are to cause them to be publicly read in their cutcherries; and to require the 
native pleaders of their respective courts to take copies of the translations of any regulations, 
which relate, directly or indirectly, to the administration of civil justice. Ced. Prov. Reg. 
VIII. 1805, sect. 31. Beng. and Ben. Reg. XI. 1806, sect. 12. 


55. No regulation is considered to extend, either wholly or in part, to the pro- 
vince of Benares, unless the title to the regulation, or the regulation itself, or some other 
regulation, declares the whole or a part of it to extend to that province. Reg. I. 1795, 
sect. 4. 

56. Ina case of supervenient insanity after the commission of murder by the prisoner 
while sane, the court did not think fit to apply the rule contained in Reg. IV. 1822, which 
would have been disadvantageous to the prisoner, as the offence was committed long prior to 
that enactment. N. A. R. vol. 2, page 189. 


57. The court would not apply the provisions of Reg. IV. 1822 (unfavorable to the 
prisoner) to an offence committed subsequently to the date of its being in force, but prior to 


(6) Ut res magis valeat, quam pereat. Blackstone, Introd. § 3. 
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the probable date of its receipt at the place where the offence was committed. N. A. R. 
vol. 2, page 233. 


58. Held that the rule contained in section 7, Reg. XII. 1825,—which declared that the 
inadequacy of a prescribed sentence was not a legitimate ground for referring the case to 
the higher court, and was so far in favour of a prisoner,—was applicable to the case of a 
prisoner whose offence was committed prior to the promulgation of that enactment. N. A. R. 


’ 


vol. 3, page 107. 


59. An inferior court may decide a case, which by the enactments in force at the time of 
the apprehension of the prisoner is within its competency, although, under the laws existing 
at the time of the commission of the offence, it must have referred the case to a suporior 
court,—provided the new enactment does not enhance the punishment, Const. Nos. 594 and 
298. N. A. R. vol. 3, page 107. 


ne tontenses ta be 60. The sentences of the courts are to be regulated by the Mahomedan law, excepting 
egulated b - : ae er is Z 
homedan law, in cases in which a deviation from it is expressly directed by any regulation. Beng. Reg. IX. 


1793, sect. 54 and 74. Ced. Prov. Reg. VII. 1803, sect. 23: and Reg. VIII. 1803, sect. 9. 


Unless any one 61. But any person, not professing the Mahomedan faith, when brought to trial on 
slalsi hag commitment for an offence cognizable under the general regulations, may claim to be ex- 
empted from trial under the provisions of the Mahomedan criminal code. In such case the 

prisoner is to be tried with the assistance of a punchaet, assessors, or a jury, and the futwa 


*+. Infra, Sec- of the law-officer is to be dispensed with. Reg. VI. 1832. sect. 5.* 
tion of sessions. 
law 62. In cases where a stated penalty is prescribed for an offence, as well by the rcgu- 


PYF dations as by the Mahomedan law, the provisions of the latter are superseded, N. A. R. 
vol. 1, page 262. 


Public officers 63. Ifin any case not provided for by the regulations, the Mahomedan law appears 
ee repugnant to justice, the court is notwithstanding to adhere thereto, if in favor of the pri- 
soner, in the case before them; or, if against the prisoner, to mitigate the punishment or 
requis  4e** recommend a pardon; and at the same time to propose a new regulation to provide against 
a recurrence of the case. Beng. and Ben. Reg. IV. 1797, sect. 4. Ced. Prov. Reg. VIIL 

1803, sect. 11. 


64. The Court is to propose a regulation to fix and declare the specific punishment 
of any crime of magnitude, which may be found not to have been specifically provided for, 
either by the Mahomedan law or by the regulations, and which may appear to call for an 
express denunciation of the penalty to be incurred by committing the same. Reg. LIII 
1803, sect. 7, cl. 3. 


65. Magistrates, session judges, and judges of the Nizamut Adawlut are respectively 
empowered to propose regulations regarding any matters coming within their cognizance. 
They are to be drafted in the form and agreeably to the rules prescribed in Reg. XLI. 1793, 
and submitted through the intervening courts, with their remarks thereon, to the Governor 
General in Council, who is to reject, or adopt them, or to pass such other regulation as 
may appear to him proper. Beng. Reg. XX. 1793. Ben. Reg. XXIX. 1795. Ced. Prov. 
Reg. IX. 1803. 
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CHAPTER II, 


OF THE NATURE OF CRIMES, OF PERSONS CAPABLE OF COMMITTING 
CRIMES, AND OF PRINCIPALS AND ACCESSARIES. 


“0. It is the custom to preface works on criminal law with remarks on the nature of 
crimes,—on persons capable of committing crimes,—and on principals and accessaries, I 
desire to follow this example; but on these subjects neither the Mahomedan law, nor the 
regulations, contain any full and precise rules; and I have therefore deemed it best, in 
treating thereof, to supply first the principles of English law as laid down by Blackstone, 
Russell, &c., secondly the corresponding definitions of Mahomedan law given in the Hedaya, 
and lastly what is to be found in the regulations. Itis not indeed easy to distinguish the 
principles on which the rules of Mahomedan law have been founded, or to reconcile the 
differences which occur therein. The cause is evident; the law-giver adapted each ordi- 
nance to the peculiar case, which called for its enunciation; and the law-administrators 
habitually deduced general precepts from a casual decision or dictum of the prophet or 
other acknowledged authority; comprehensive Jaws, regarding the species and genera of 
crimes, would ill grow from individual circumstances; and commentators and magistrates 
have found ample exercise for their ingenuity and sophistry in applying the isolated 
sages of the koran, and in resolving opponent doctrines into rules of general applica 
From this disregard of generic distinctions ensues a defect in classification; and without 
accurate classification definitions can never be framed. 


English 
Law. 


General defini- 
tion. 


Misprision of 
felony. 


Distinction he- 
tweon public and 
private wrongs, 


22 NATURE OF CRIMES. 


SECTION I. 
OF THE NATURE OF CRIMES. 


71. The general definition of a crime is “ an act committed or omitted in violation of a 
public law, either forbidding or commanding it.” In the language of the English law offences 
are, with few exceptions, divided into two classes, felonies and misdemeanors. Felony is defined 
to be an offence which occasions a total forfeiture of cither lands or goods, or both, at the com- 
mon law ; and to which capital or other punishment may be superadded according to the degree 
of guilt. The word misdemeanor, in its usual acceptation, is applied to all those crimes and 
offences, for which the law has not provided a particular name; and they may be punished 
according to the degree of the offence by fine or imprisonment, or both. A misdemeanor is in 
truth any crime less than a felony ; and the term comprehends all indictable offences, which do 
not amount to felony; as perjury, battery, libels, conspiracies, and public nuisances. So 
long as an act rests in bare intention it is not punishable ; but immediately when an act is 
done, the law judges not only of the act done, but of the intent with which it is done; and 
if accompanied with an unlawful and malicious intent, though the act itself would otherwise 
have been innocent, the intent being criminal, the act becomes criminal and punishable. 
Thus an attempt to commit a felony is, in many cases, a misdemeanor ; and an attempt to 
commit even a misdemeanor has been decided in many cases to be itself a misdemeanor. 
And the mere soliciting another to commit a felony is a sufficient act or attempt to con- 
stitute the misdemeanor. All that is necessary is an act charged, and a criminal intention 
joined to that act. 

72. Misprision of felony is taken for a concealment of felony, or a procuring the con- 
cealment thereof; and silently to observe the commission of a felony, without using any 
endeavours to apprehend the offender, is a misprision, a man being bound to discover the 
crime of another to a magistrate with all possible expedition, If this offence were accom- 
panied with some degree of maintenance given to the felon, the party committing it might 

be liable as an accessary after the fact. 


73. The distinction of public wrongs from private, of crimes and misdemeanors from 
civil injuries, seems principally to consist in this: that private wrongs, or civil injuries, are 
an infringement or privation of the civil rights which belong to individuals, considered 
merely as individuals; public wrongs, or crimes and misdemeanors, are a breach and viola- 
tion of the public rights and duties, due to the whole community, considered as a commu- 
nity, in its social aggregate capacity. As if I detain a field from another man, to which the 
law has given him a right, this is a civil injury, and not a crime; for here only the right 
of an individual is concerned, and it is immaterial to the public which of us is in possession 
of the land ; but treason, murder, and robbery, are properly ranked among crimes; since, 
beside the injury done to individuals, they strike at the very being of society, which cannot 
possibly subsist, where actions of this sort are suffered to escape with impunity. 
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74. The same principles are ina great measure acknowledged by Mahomedan law. 
Mr. Mill observes, that “in the selection of the acts, which shall be accounted offences, there 
is great uniformity all over the globe”; but it seems that the Mahomedan code loses sight of 
the distinctions usually drawn between civil and criminal law, and embraces a range some- 
what wider than the English. It considers offences as divided into two classes, those against 
the law of God, and those against individuals; and declares that the punishment of the 
former is due to the right of God, of the latter to the right of the individual ; that the one can- 
not be remitted by the act of any individual ; while the other may be absolved by the per- 
son injured. Indeed in all cases it seems that the conviction and punishment of the offender 
have at least a negative dependance on the prosecutor; as, for instance, in a case of theft, 
which is an offence against the right of God, the thief cannot be. punished even on his own 
confession unless the person robbed comes forward to prosecute. But it necessarily follows 
that the end and purpose of criminal law are forgotten, if a breach and violation of the public 
rights and duties, due to the whole community, may be forgiven by the individual on whom 
the injury more immediately falls, or if he alone is permitted to compound the offence which 
has outraged society in its aggregate capacity. The object of civil law ought to be to 
restore to a party injured his right if possible, or to give him an equivalent; the object of 
criminal law should be the prevention and punishment of public wrongs. Again, the 
Mahomcedan law, in assuming to itself the vindication of the rights of God, observes 
offences, of which an English judge cannot take notice; for every crime does not include 
an injury, since there are violations of the divine law, which are neither injurious to the 
public morals, nor prejudicial to an individual. 


75. We have already adverted to the three principles of Mahomedan penal justice, viz. 
retaliation, stated penalties, and discretionary punishment. Under the two first of these 
heads certain offences are in a measure defined, and declared liable to certain ponalties ; but 
under the last, the nature and classification of the act impugned, as well as the measure of 
punishment proportionate thereto, are left to the discretion of the judge. He must decide 
according to his sense of justice, equity, and good conscience. The British Government, 
while instituting courts for the administration of this code, and making “ provisions for 
determining the punishment to be adjudged by those courts in all cases wherein a discretion 
is left by the Mahomedan law,” has thought proper to place them under but little further 
general restrictions : in some few cases offences have been defined and penalties prescribed. By 
clause 7, sect. 2, Reg. LITI. 1803, it is enacted, that— “if the crime of which a prisoner 
is convicted, and for which he is declared liable to discretionary punishment, shall neither 
have been specifically provided for by any regulation, nor by any stated penalty in the 
Mahomedan law; and the judge, before whom the trial may be held, considers the crime to 
have been established against the prisoner, and deserving of punishment,” he may adjudge 
punishment within certain limits. So also the jurisdiction of the magistrate is confined, by 
sect. 19, Reg. IX. 1807, only to those “criminal offences punishable under the Maho- 
medan law and the regulations ;” and he is to adjudge punishment within certain limits; or, 
if he considers such penalty insufficient for the criminality of the offence, he is to commit 
the offenders to the sessions. 


Mahomedan 
Law. 
General principle. 


Regulation 
Law. 


Session Judge. 


Magistrate. 


If act forbidden 
without sanction. 


What ia a punish: 
able offence. 


English 
Law. 


or defect of will. 


Infancy. 


24. NATURE OF CRIMES. 


76. It would seem that any act forbidden by the regulations, but for which no punish- 
ment is specified, is considered as a misdemeanor, and punishable accordingly at discretion 
under the general regulations.(a) Const. No. 1305. 


77. But the sessions court, unassisted by a Mahomedan law-officer, i is incompetent to 
declare that to be a crime which is not so declared by the regulations. The law professedly 
administered is the Mahomedan law, amended and modified by the regulations. When the 
amendments are applicable, there can be no difficulty in disposing of trials; but, in the con- 
trary event, an exposition of the Mahomedan law is necessary to pronounce whether the act 
of the prisoner is punishable or otherwise. C. O. No. 55 of vol. 3 


SECTION II. 
OF PERSONS CAPABLE OF COMMITTING CRIMES. 


78. All the pleas and excuses, which protect the committer of a forbidden act from the 
punishment which is otherwise annexed thereto, must be founded on the want or defect of 
will; for without the consent of the will human actions cannot be considered as culpable. 
To make a complete crime cognizable by human laws, there must be both a will and an act. 
An overt act, or some open evidence of an intended crime, is necessary in order to demon- 
strate the depravity of the will, before the man is liable to punishment: and as a vicious 
will without a vicious act is no civil crime, so on the other hand an unwarrantable act 
without a vicious will is no crime at all. So that to constitute a crime against human laws, 
there must be, first, a vicious will; and secondly, an unlawful act consequent upon such 
vicious will. The cases of want or defect of will seem to be reducible to four heads: Ist, 
infancy ; 2nd, non compos mentis ; 3rd, subjection to the power of others ; 4th, ignorance, 
chance, and the like. 


79. Infants, under the age of discretion, ought not to be punished by any criminal 
prosecution whatever. But this age of discretion must be regulated as well by the nature 
of each individual case, as by the strength of the delinquent’s understanding and the degree 
of cunning shown in the perpetration of the offence charged. For one lad of eleven years 
old may have as much cunning as another of fourteen ; andin such cases the maxim is that 
malitia supplet etatem. Under seven years of age an infant cannot be guilty of felony, for 
then a felonious discretion is almost an impossibility in nature. On the attainment of four- 
teen years the criminal actions of infants are subject to the same modes of construction as 
those of the rest of society ;—but between fourteen years and seven, though an infant is primd 
facie doli incapax, and presumed to be unacquainted with guilt, yet this presumption will 
diminish with the advance of the offender’s years, and will depend upon the particular facts 


(a) With regard to an act enjoined, this principle was not admitted by all the judges sitting in the case of the sumeondar, 
who refused to appoint achokeedar. But two out of three held that where thero is a legal obligation, the observance of 
it may be enforced under the general p.wers with which judgea and magistrates are invested. ° 
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and circurnstances: of his cage. The evidence of malice, however, which is to supply age, 
should be strong and clear beyond all doubt. and contradiction; but if it appear that the 
offender is doli capax and can discern between good and evil, he may be convicted and 


suffer death. 

80. It has been considered that there are four kinds of persons who may be said to be 
non compos. Ist, an idiot; 2nd, a lunatic ; 3rd, one made non compos by sickness; 4th, one 
that is drunk. ‘he difference between the two former lies in this, that an idiot is one who 
has been a fool or mad from his birth, and never has lucid intervals; while a lunatic has 
occasional intervals of reason. One who is deaf and dumb from birth is in presumption of 
law an idiot, and the rather because he has no possibility to understand what is forbidden by 
law to be done, or under what penalties ; but if it appear that he has the use of understanding, 
as some of that condition discover by signs, then he may be tried and suffer judgment. 
Persons made non compos mentis by sickness, and lunatics, are excused in criminal cases 
from such acts as are committed while under the influence of the disorder. With respect to 
drunkenness, if it be voluntary, it cannot excuse aman from the commission of any crime, 
but on the contrary mnst be considered as an aggravation of whatever he does amiss ;—yct 
if a person by the unskilfulness of his physician, or the contrivance of his cnemies, eat or 
drink such a thing as causes phrenzy, he is excused ;—and also if the phrenzy has become 
habitual and fixed, though contracted by the vice and will of the party, yet it puts the man in 
the same condition as if it were contracted at first involuntarily. In some cases, however, 
the state of the culprit may be taken into consideration, where premeditation is the principal 
point to be decided. Generally it seems that though, if there be a total permanent want of 
reason, or if there be a total temporary want of it, when the offence was committed, the 
prisoner will be entitled to an acquittal; yet ifthere be a partial degree of reason, and a 
competent usc of it sufficient to have restrained those passions which produced the crime; if 
there be thought and design, a faculty to distinguish the nature of actions, to discern the 
difference between moral “good and evil; then, upon the fact of the offence proved, the 
judoment of the law must take place. 


81. Ifa man in his sound memory commits a capital offence, and before arraignment 
for it he becomes mad, he ought not to be arraigned for it; because he is not able to plead 
to it with that advice and caution that he ought. And if, after he has pleaded, the prisoner 
becomes mad, he shall not be tried ; as he cannot make his defence. If, after he be tried and 
found guilty, he loses his senses before judgment, judgment shall not be pronounced : and if 
after judgment he becomes of non-sane memory, execution shall be stayed; for peradven- 
ture, says the humanity of the English law, had he been of sound memory, he might have 
alleged something in stay of judgment or execution. 


82. Persons are excused from those acts which are not done of their own free will, 
but in subjection to the power of others, and through unavoidable force and compulsion. 
Though a law is contrary to religion and sound morality, yet obedience to it is sufficient 
extenuation of civil guilt before the municipal tribunal. In private relations, the principal 
case, where constraint of a superior is allowed as an excuse for crimiral misconduct, is with 
regard to the matrimonial subjection of the wife to her husband; for neither a child nor a 
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servant are excused the commission of any crime, whether capital or not capital, by the 
command or coercion of the parent or master. A wife shall not suffer punishment for com- 
mitting theft or burglary, or other civil offences against the laws of society, by the coercion 
of her husband, or in his company, which the law construes a coercion. But she is punish- 
able, if upon the evidence it appears that she was not under cooercion, or acted voluntarily. 
So also she is guilty of all crimes which, like murder, are mala in se, and prohibited by the 
law of nature. But where the wife is to be considered merely as the servant of the husband, 
she will not be answerable for his breach of duty, however fatal, though she may be privy to 
his conduct. In all misdemeanors, and when the wife offends alone, she is responsible for her 
offence. 


83. Threats and menaccs, which induce a fear of death or other bodily harm, take away 
the guilt of many crimes and offences; but then such fear must be just and well-grounded ; 
and the excuse isnot admitted in natural offences so declared by the law of God. Ifa 
man be violently assaulted, and has no other means of escaping death but by killing an 
innocent person, such fear and force does not acquit him of murder, for he ought rather to 
die himself than escape by the murder of an innocent person; but in such a case he may 
kill the assailant. 


84. Another species of necessity is where a person is compelled to choose between two 
evils, and chooses the Jeast pernicious of the two. As where a civil officer wounds or kills 
persons resisting his authority, and preventing him from executing dutics which he is bound 
to perform. 

85. The ploa or excuse of ignorance applies only to ignorance or mistake of fact, and 
not to any error in point of law. or ignorance of the municipal law of the kingdom is not 
allowed to excuse any one that is of the age of discretion, and compos mentis, from its penal - 
ties when broken; on the ground that every such person is bound to know the law, and pre- 
sumed to have that knowledge.(a) Ifa man, intending to killa thief or house-breaker in his 
own house, by mistake kills one of his own family, this is not a criminal action; for here the 
deed and the will acting separately, there is not that conjunction between them which is 
necessary to form a criminal act. 


86. Ifa mancommits an unlawful act by misfortune or chance, and not by design, there 
is a deficiency of will, which exempts from criminality; for here the will does not co-operate 
with the deed. But he is not excused, if the accidental mischief ensues in the performance 
of an unlawful act; though even in the latter case the law makes a distinction between an 
unlawful act, which is in its original nature wrong and mischievous, malum in se, and one 
which is mercly malum prohibitum ; as where any unfortunate accident happens from an 


unqualified person being in pursuit of game, he is amenable only to the same extent as a 
man duly qualified. 


87. The term, mokulluf, includes all persons accountable to the law fortheir actions; 
and refers particularly to the sane and adult, who alone are subject to the penalties of hudd 
and kisas, 


(a) Ignorantia juris, quod quisque tenetur scire, neminem excusat. 
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7 88. Itis not abyeys held necessary by the Mahomedan law, that a vicious will and a 
vicious act should combine in order to make an offence complete ; for a person may be the 
active, though remote, cause ad an injury, cither unintentionally and by mere accident; or by 
carelessness, | obstinacy, or wilful neglect; or he may occasion an injury passively he 
an intermediate cause. Here the will may act separately from the decd, or it may sit 
neuter, neither concurring with the act, nor disagreeing to it; but the offender is held respon- 
sible in his property, because it is deemed just that the person injured should receive com- 
pensation, and that the loss should fall on the cause of tho injury rather than on any other 
person. It is however allowed that, ifthe injury is occassioned by an intermediate cause, 
the offender is liable to make compensation only when he transgressed in the original 
action.(a) A want or defect of will however is always considered so far as to mitigate the 
nature and degree of punishment. In offences against the person it is said, that ‘an offence is 
rendered complete by the intention ;(2) and complete punishment (understood by retaliation) 
is incurred where that exists, but otherwise not;”—as where a person killed a man_ believing 
him to be a jackal, it was held that the offence was of less magnitude than wilful bloodshed, 
but was “ not altogether exempt from criminality."(c) The pleas, then, for exemption from 
punishment are confined, first to cases in which there is a defect of understanding, including 
infancy and non compos mentis;(d) and secondly, to those in which the action is constrained 
by some outward force and violence, «. e. subjection to the power of others.(e) 


(a) The following curious application of this principal is given in tho Hedaya, vol. 4, page 399 : ** If a water spout, set 
out from a house over the public road, fall upon any person and kill him, an cxaminatiou must be made to discover which 
part of the spout it was that hit the person; and if it appear that he was struck by the end noxt the house from 
which it had projected, no atonement is due from the person who set it up, because with respect to that part he 
is not a transgressor, since he had placed ¢haé in hisown property ; but if it appear that the deceased was struck by the pro-~ 
jecting end, the person who set it up is responsible, because with respect to that part he is a transgressor, as having caused 
the spout to project over the road without any necessity, since he might to as good purpose have fixed it up so as not to pro- 
ject over the round at all, If, on the other hand, it appears that the deceased was struck by both ends of the spout, the fixer up 
is responsible for an half of the fine, and the other half drops. If it cannot be discovered which part of the spout struck the 
deceased, in this case also an half of the finc isduc ; for the accident may have happened in either of dwe ways, in one of 
which tho complete fine is duc, and in the other nothing whatever, and therefore, in contemplation of dufk circumstances, 


an half is imposed.” 

(b) The apparent intention is correctly taken into consideration by the Mahomedan lawyers ; but their fallacious sub- 
tleties have adulterated this as others of their wisest provisions ; for in offonces against the person it is held that, ‘‘ as the 
intention is a thing concealed which we cannot discover but by inference from something affording an argument of it, and as 
the use of the instrument of homicide affords an argument of it, so the intention may be concluded from the instrument 
used”; (Hed. Trans. vol. 4, page 271)—whence it follows that the wilful murderer and the unlucky person who commits 
accidental homicide mect the same punishment, It will be remembered that the British government early introduced an 
amendment of this provision. 

(c) Seo also the Section in another place on accidental homicide. 

(d) Slavery forms a plea for exemption on the same terms as infancy and lunacy, but it is not thought necessary to refer 
to it here. 

(e) There are many cases in which an offender is exempted from the stated punishment of hudd; but in such cases he 
becomes liable to discretionary punishment ; for as Mr. Harington observes, “‘ the fixed penalty is so frequently severe and 
against the feelings of humanity, that numerous provisions have been made by the legislator for dispensing with or ratheT 
evading the law by qualifications, restrictions, and conditions, some one of which so often intervenes as to render the actual in- 
fliction of such severe punishment very rare.’’ 
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89. But even in regard to infancy and insanity this exemption saves only from hudd 
and kisas, ze. fixed punishment, and retaliation. “The disqualifications in question occa- 
sion inhibition with respect to speech, but not with respect to actions ; because acts, upon 
proceeding from the actor, are existent and perceptible, whereas mere words, such as pur- 
chase, sale, and so forth, are accounted existent only where they are of lawful force and 
authority, which depends upon the design of them, a thing which, in the case of infants and 
lunatics, is not regarded, because of their want of understanding: but if the actions are of 
such a nature as to induce an effect liable to prevention from the existence of a doubt, such as 
fixed punishment or retaliation, then infancy and lunacy occasion inhibition ; whence it is that 
infants and lunatics are not liable to fixed punishment or retaliation, since no regard is paid 
to their design.”(a@) 


90. “Ifan infant instigate another infant to kill a man, and the infant so instigated 
kills the man accordingly, the fine for the man’s blood is due from the infant’s akilas (i. e. 
responsible relations); because he has actually killed the man, and the malice or error of an 
infant is one and the same,—that is, a fine is incurred equally in cither instance. Nothing 
whatever is incurred by the infant who instigated the commission of the act, as he is not liable 
to be taken to account for his words, nothing being cognizable except what is noticed in the 
law, which pays no regard to the words of such persons. The akilas, moreover, having paid 
the fine, are not at liberty to reimburse themselves from the infant, either at present, or after 
he shall have attained maturity; for his words were uncognizable on account of a defect in 
his natural competency.’() 


91. Ifa lunatic or an infant destroy anything, they are liable to make a recompense, 
in order that the right of the owner may be preserved. The ground of this is that destruc- 
tion occasions responsibility, independent of the intention or design ;—as where, for instance, 
a man’s property is destroyed, from being fallen upon by a person walking in his sleep, or 
from the falling of an inclined wall, after due warning; in which cases the slecper or owner 
of the wall are responsible, although they did not design the destruction.”(¢) In the case of 
zakat (i. c. alms) which is not incumbent on infants or maniacs, the law distinguishes those 
whé have lucid intervals.(() 


92.  Wilful murder committed by an infant, lunatic, or a person occasionally insane 
(matooa), is accounted the same as homicide by misadventure, and the fine is due from the 
akilas. Shafei, however, says that “ wilful murder by those persons comes under the con- 
struction of wilful, insomuch that the fine for it is due from the property of the perpetrator, 
because the act was undoubtedly wilful, as that term applies to any thing done by intention 
and with design ; and retaliation is remitted in this instance solely because persons of the 
above description are not liable to any corporal infliction; which argument, however, does 
not apply to their property, whence it is that expiation is required of them.” But this opinion 
of Shafei is denied because“ will depends upon knowledge, and knowledge depends upon rea- 
son, which in a lunatic is altogether wanting, and in an infant is defective. Neither are they 


(a) Hedaya Trans. vol. 3, page 470. (c) Thid, vol. 1, page 4. 
(¥) Ibid, vol, 4, page 400, (d) Ibid, vol. 3, page 471. 
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required to make expiation, because that is performed to cover a crime; and in the present 
instance there is no crime to be covered, as they are held incapable of committing a crime.”(a) 
The law-officers of the Nizamut hold the latter opinion, and say that in cases of homicide, 
maiming, and wounding, suspicion of temporary derangement is sufficient to bar kisas and 
diyut, but does not preclude the imprisonment of the offender to prevent danger to socicty.(d) 


93. “If a murderer, sentenced to suffer kisas, become insane before he has been deliver- 


ed over by the kazee to the heir of the slain, he is not to be put to death ; and his property is 
answerable for the fine of blood. Ifhe become insane after he has been condemned, and 
delivered over by the kazee to the heir of the slain, the latter is at liberty to put him to 
death, notwithstanding his insanity.”(c) 

94. A person under age is held in law to be incapable of any act by which he may injure 
himself; and the same rule applies to lunatics. And it is said in reference to this (in treating 
of apostacy) that “a person intoxicated with liquor so as to be deprived of his reason is ac- 
counted the same as a lunatic."(d) But the reason of this is explained elsewhere, as regards 
apostacy, to be that a person’s belief cannot be ascertained during drunkenness.—A man is 
not to be condemned on his confession, made during intoxication, of a crime the punishment of 
which is purely a right of God ; but heis liable to punishment, if he so confesses to an offence 
the penalty of which is also a right of the individual, “ because a state of drunkenness is here 
the same as a state of sobriety for the sake of inflicting a penalty.”(e)—But the Mahomedan 
law does not admit drunkenness to be pleaded as an excuse for crimes committed under its 
influence ;(f) indeed intoxication is itself an offence liable to corporal punishment by hudd. 


95. A person becomes adult on attaining puberty, which is established by the ability 
of the organs of generation to perform their natural functions, which are then first acquired ; 
or on the completion of his eighteenth year if a boy, or her seventeenth year if a girly) 
This is the opinion of Haneefah ; but the two disciples maintain that upon either a boy or a 
girl completing the fifteenth year they are to be declared adult. Others say that nineteen 
years are required in the case of a boy. The earliest period of puberty with respect to a boy 
is twelve years, and with respect to a girl nine years. When a boy or girl approaches the 
age of puberty, and they declare themselves adult, their declaration must be credited, and 
they become subject to all the rules affecting adults ; because the attainment of puberty is a 
matter, which can only be ascertained by their testimony ; and consequently, when they 
notify it, their notification must be credited.’(/) 

96. The Mahomedan law also lays a civil inhibition on persons who have shown any 
species of mental depravity, not occasioned by a defect of understanding, as the practice of 
extravagance ; and on an insolvent debtor ;—but these form no exemptions in matters within 


the province of criminal law. 


(a) Hed, Trans, vol. 4, page 851. (d) Hed. Trans. vol. 8, page 246. 
(b) N. A. R. vol. 1, page 357. (e) Ibid vol. 2, page 57. 
(c) Harington’s analysis, vol, 1, page 264. (f) N. A. R. vol. 1, page 247, and vol. 8 page 6. 


(9) The law officers appear to look solely to the age of the person without regard to his physical qualifica- 
tions. See especially N. A. R. vol. 8, page 87. 
(k) Hed. Trans. vol. 3, page 482. 
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Compulsion, 97. * Compulsion applies to a case where the compeller has it in his power to execute 
what he threatens. The reason of this is, that compulsion implies an act which men exercise 
upon others, and in consequence of which the will of the other is set at nought, at the same 
time that his power of action still remains. Now this characteristic does not exist unless the 
person compelled be put in fear, and apprehend that if he do not perform what the compeller 
desires, the threatened evil will fall upon him ; and this fear and apprehension cannot take 
place unless the compeller be possessed of power to carry his menace into execution ; and 
unless it appear most probable to the person compelled that the compeller will execute what 
he has threatened, so as to force and constrain him to the performance of the act which the 
compeller requires of him. Compulsion, however, is not established by a single blow, or a 
single day’s imprisonment, unless the compelled be a person of rank, to whom such a 
degree of beating or confinement would appear detrimental or disgraceful ; for with respect 


to such a person compulsion is established by this degree of violence, as by it his volition 
is destroyed.’(a) 


Destruction of 98. “ If one person compel another to destroy the property of a third person, it is lawful 
mito . “""" for the person so compelled to destroy that property ; because the property of another is 
made lawful to us in all cases of. necessity, such as in a situation of famine(d) for instance. 
ane by com- In such case compensation will be due from the compeller.—If one person compel another, 
by menacing him with death, to murder a third person, still it is not lawful for the person 
* fut see opi- 80 menaced to commit the murder; but he must rather refuse, cven unto death.* The 
ee al “ retaliation, however, is upon the compeller, if the murder be wilful.”(c) This latter point 
is stated according to the opinion of Hanecfah and Imam Mahomed, who consider the 
compelled person as the instrument rather than the author of the homicide, yet subject to 
discretionary punishment, if the circumstances of the case appear to require it. But 
others among the lawyers disagree, and contend that both parties are liable to the penalty 
of murder. Mr. Harington says, “the principle of justification established by Aboo 
Haneefah and Imam Mahomed is applicable, a fortiori, to every case of physical com- 
pulsion, and necessity, in which the homicide may be altogether involuntary on the part 
of the person, who is forcibly made the instrument of committing it. But no illegal act 
can be justified under the Mahomedan law by the mere command, or influence, unac- 
companied with force or menaces, of a parent, husband, or master, or of any other person 
whatever.”"(d)—*“ If a person upon compulsion commit zina, he is liable to punishment, 

according to Hancefah ; but the two disciples maintain the contrary.”(e) 


(a) Hed. Trans. vol. 38, page 452,—-A person may lawfully eat or drink a prohibited article upon a compulsion which 
threatens life or limb; and therefore, if he persist in refusing to eat or drink such article until he lose his life or limb, he 
is an offendér, because he is then an accessary to his own destruction, in the same manner as if he were to refrain from eating 
carrion when dying with hunger, Hed, Trans. vol. 3, page 459. 

(b) It was for some time disputed among European lawyers, whether a man in extreme want of food or clothing 


might justify stealing either to relieve his present necessities; but the law of England admits now of no such excuse. 
Blackstone, book 4, chap. 2. 


(c) Hed. Trans. vol. 8, page 461. 
(dq) Harington’s analysis vol. 1, page 249. 
(ec) Hed. Trans. vol. 3, page 465. 
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99. When a person, brought before a magistrate in a state of alleged insanity, is charg- 
ed with having committed a criminal act of a serious nature, such as, supposing him not to be 
insane, would render him upon conviction liable to punishment, the magistrate is in the first 
instance to make a full enquiry to ascertain the fact of his real insanity ; and should cause 
him to be occasionally examined by the surgeon, in such way as to enable him to form an 
opinion of the state of the prisoner’s mind.—If it be proved to his satisfaction that the pri- 
soner is really insane, he is to close his proceedings with a statement of his opinion to that 
effect, and to submit them to the session judge; and he should have a sufficient number of 
witnesses present besides the surgeon, who may be able to depose to the prisoncr’s pre- 
vious state of mind.—If the insanity be not established, he is to proceed as in other cases of 
criminal charges. C. O. Nos. 307, para. 3, and 137 of vol. 1. 


100. The session judge, after inspecting the proceedings, sceing the prisoner, and ex- 
amining the surgeon on oath as to the grounds of his opinion, is to pass such orders as may 
appear proper ; and, if satisfied of the actual insanity, is to instruct the magistrate to keep 
him in further custody, or to send hir~ to the insane hospital of the division, until his sanity 
be restored. On being pronounced sane, he should be again brought before the magistrate, 
by whom the charge against him may be properly cognizable, that he may be regularly put 
upon his trial, and the proceedings on the charge against him be completed before the proper 
tribunal. C. O. Nos. 307, para. 4, and 137 of vol. 1; and Const. No. 822, 


101. A similar course of proceeding would be proper, in the event of the prisoner having 
been committed by the magistrate for trial before the sessions, and found insane by that court 
at the time of trying the commitment ; in which case the trial must necessarily be postponed, 
until the prisoner recover. C. O. No. 307 of vol. 1, para. 5. 


102. In the same manncr, in the case of a prisoner standing mute, the magistrate is to 
cause him to be occasionally examined by the surgeon in such a way as to enable him to form 
an opinion, whether he is mute from obstinacy, from any real impediment of specch, or from 
an affection of the mind. And if the prisoner is committed to the sessions, he is to have wit- 
nesses in attendance besides the surgeon to depose as to the previous existence or otherwise 
of the dumbness.—If the prisoner’s entire disability to hear or speak be well established, en- 
quiry should be made among the relations and friends of the prisoner, whether any one has 
been in the habit of communicating with him by signs and tokens; and such person may be 
employed as an interpreter between the prisoner and the court, if previously sworn to inter- 
pret truly. But ifitis impracticable by any means to convey intelligence to him, it is 
incumbent on the judge to enquire for, and take, all the evidence which the circumstances of 
the case may indicate for the prisoner’s defence ; and carefully ascertain and record every 
point which may make in his favor.—lIf the prisoner appear to be dumb, but not deaf, and 
apparently in a sane state of mind, the judge will be gencrally able from the signs and tokens 
of the prisoner, in answer to questions put to him, to complete the trial in a regular and satis- 
factory manner. C. O. No. 137 of vol. 1. 

103. In the case ofa prisoner standing mute, it is not sufficient that the deposition of 


the surgeon be taken as to his sanity, or otherwise ; but he should be examined specifically 
as to the cause of his standing mute. N. A. KR. vol. 2, page 416. 
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Commitment. 104. A prisoner was committed on the charge of “ murder while in a state of insanity.” 
The wording of this was held to be erroneous and absurd, taken as a criminal charge, the 
magistrate not being competent to determine the question of sanity or otherwise. N. A. R. 
vol, 3, page 60. 


gators ae 105. No person, who does an act which, if done by a person of sound mind, is an offence, 
are no e@ aCc- 7 ° 

aaa pce is to be acquitted of such offence for unsoundness of mind, unless the court or jury, as the case 
soundness of mind, : ; : aes: Nag ‘ 
unless it is shown may be, in which, according to the constitution of the court, the power of conviction or acquit- 


that they were i : ; : 
Sapalle Of MAGUIKE tal is vested, finds that, by reason of unsoundness of mind, not wilfully caused by himself, he 


t the ti f do- ‘ ° } 1 "dol i 
n ene nO ia WnbOnaciousy Aud incapable of knowing, at the time of doing the said act, that he was 


Coe doing an act forbidden by the law of the land.(a) Act IV. 1849, sect. 1. 


by law, 


(a) The following observations taken from a late work, may be accepted as a commentary upon this definition. 
‘““It is agreed by all jurists and is established by the Jaw of this and every other country, that it is the reason 
of man which makes hiin accountable for his actions, and that the deprivation of reason acquits him of crime. 
Neither in civil, nor in criminal cases, however, will our law, provided a man be compos menfis, moasure the degree 
of his capacity, A weak man, albeit much below the ordinary standard of human intellect, is bound by his contracts, 
may exercise dominion over his property, and is responsible for his crimes. From such responsibility he alone is emancipated 
who is, in the language Of our law non compos mentis. The main inguiry before us, accordingly, is this ;—-what may, in 
connection with criminal law, be the meaning and significance of the phrase just used ? what is that kind or species of 
insanity which exempts from punishment on the ground that its existence is inconsistent with a criminal intent ? 
Clearly it is not every degree of insanity which suffices for this purpose. Many men of general ability are upon some 
one topic insane, provided their opinions be tested by those entertained by the world at large. One labouring under the 
grossest delusions may for many purposes be treated, and held accountable, as if sane, ex. gr, he may, possibly, 
be admitted to give evidence on a criminal trial in a court of law; and where such an objection is taken to the 
competency of a witness, it is for the judge to say whether tho ingane person has the sense of religion in his mind, and 
whether he understands the nature and sanction of an oath ; and then the jury will have to decide on the credibility of, and 
weight due to, hisevidence. It is clear, then, that a man may be nun compos mentis quoud hoc, and yet not non compos 
mentis altogether. In McNaghten’s case, the accused was charged with murder, and, the fact of wilful homicide being 
established, the defence of insanity was sot up, supported by evidence that the accused was affected by morbid delusions 
which carried him beyond the power of his own control as rogarded acts connected therewith, and left him no moral percep- 
tion of right and wrong. It was further shewn to be the nature of the disease under which the prisoner suffered, gradually 
to acquire intensity, and then suddenly to develop itself with great violeuce ; the prisoner was acquitted on the ground of 
insanity. In consequence of this verdict, which led to some discussion in the House of Lords, certain questions were by that 
House proposed to the judges, from the answers to which, given by the majority of the bench, must be deduced the degree 
of criminal responsibility attaching to one affected with mental disease ; it becomes necessary, therefore, in this place to set 
out the substance of the questions, on the occasion alluded to, thus formally proposed, and of the answers advisedly 
returned thereto. The first question submitted to the judges in McNaghten’s case was as follows ;—‘* What is the law 
respecting alleged crimes, committed by persons afflicted with insane delusion in respect of onc or more particular 
subjects or persons; as, for instance, where, at the time of the commission of the alleged crime, the accused 
knew he was acting contrary to law, but did the act complained of with a view, under the influence of insane 
delusion, of redressing or revenging some supposed gricvance or injury, or of producing some supposed public 
benefit?” To this question, the answer given was, that a person labouring under such partial delusion only, and not 
being in other respects insane, although he did the act complained of with a vicw, under the influence of insane delu- 
sion, of redressing or revenging sumo supposed grievance or injury, or of producing some public benefit, is nevertheless punish. 
able according to the nature of the crime committed, “ if he knewat the time of committing such crime that he was acting 
contrary to law,”’ i. e, to the law of the land. We further collect from McNaghten’s case, that, when a person alleged to be 
afflicted with insane delusions respecting one or more particular subjects or persons is charged with the commission of a 
crime, and insanity is set up as a defence, the jury should be instructed, that every man is presumed to be sane, and to pos- 
sess a sufficient degree of reason to be responsible for his crimes, until the contrary be proved to their satisfaction ; and 
that, to establish a defenco on the ground of insanity, it must be clearly shewn, that, at the time of the committing of the 
act charged in the indictment, the party accused was ‘‘ labouring under such a defect of reason, from disease of the mind, as 
not to know the nature and quality of the act he was doing ; or, if he did know it, that he did not know he was doing what 
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106. The atrocity of the murder or other act charged, is no ground for the presumption 
of insanity. Reports W. P. 1853, part 2, page 1014. 


107. Although a prisoner may have been under some fanatical impression that his tha- 
koor had warned him to offer a human sacrifice, such a motive, with a person of sound and set- 
tled understanding in all the ordinary affairs of life, cannot be admitted as a leval extenuation 
of the crime of murder. Reports Z. P. 1851, page 24. Nor can the assertion by the prisoner 
of some fanciful suspicion, as the motive of his crime, be admitted as any extenuation of it. 
N. A. R. vol. 6, page 110. Ungovernable rage springing from a cause which docs not 
itself justify, or a diabolical impulse, cannot be admitted as an extenuation of murder. Reports 
W. P. 1853, part 2, page 941; 1854, part 2, page 61. 


108. The legal test of insanity in the courts of this country is laid down in sect. 1, Act 
IV. 1849. No person can be acquitted for unsoundness of mind, unless it be proved that 
“by reason of unsoundness of mind, not wilfully caused by himself, he was unconscious, 


was wrong.’’ If the accused was conscious that the act in question was one which he ought not to do, and if that act was 
at the same time contrary to the law of the land, he is punishable. The usual course, accordingly, is to leave the question to 
the jury, whcther the party accused had a sufficient degree of reason to know that he was doing an act which was wrong ; 
the question thus submitted being accompaniod with such obscrvatious, and explanations as the circumstances of each parti- 
cular case may require. 

Another question of much interest also somctimes presents itself on & criminal trial ;—If a person under an jnsano 
delusion as to existing facts commits an offence in consequence thereof, is he thereby excused ? Tho answor to this question 
is, that, if the accused labours under a partial delusion only, and is not in other respects insane, ho must be considered in 
the same situation as to responsibility as if the facts with respect to which the delusion exists were real, For example, if, 
under the influence of his delusion, he supposes another man to be in the act of attempting to take away his life, and he 
kills that man, as he supposes, in self defence, he would be exempt from punishment, If his delusion was, that the deceased 
had inflicted a serious injury on his character and fortune, and he killed him in revenge for such supposed injury, he would 
be liable to punishment, 

To the evidence of scientific men conversant with the discaso of insanity, who have examined and conversed with the 
accused person,—who can, besides testifying to his words and actions, explain the nature of the delusions under which he may 
be labouring, and the ordinary effect of such delusions upon the mental functions,—much weight will naturally be attached by 
a jury when engaged in the arduous task of investigating the question, whether one accused of crime was sane or insane at 
the time of its commission. Where, morcover, on the trial of such an issue, the facts of the case are admitted or not disputed, 
and the question becomes substantially one of science only, it may be convenient to ask a medical witness, who has been 
present during the trial, his opinion as to the state of the prisoncr’s mind at the time of tho commission of the alleged crime, 
and as to his perception of the difference between right and wrong ; but, as we learn from M‘Naghten’s case, it is nota 
matter of right to put such a question. 

Amongst medical practitioners, however, and those experts who have appoared as witnesses to give evidence touching in- 
sane and morbid delusions at criminal trials, a very wide difference of opinion exists on various important points relating tu 
the responsibility of persons mentally affected, and mainly as to these fundamental questions ; Are there states and conditions 
of mind in which responsibility is modified only—not annulled ? May the insane be, in certain cases, fit objects for punish. 
ment? Nay, further, may not punishment be so applicd to some criminals of unsound mind that the reason of its applica- 
tion may be appreciated by them and beneficial results thence ensue? It is the opinion of some scientific men, that much 
may be said in favour of a scale of punishment. for the insane, graduated—so far as the results of experience and observation 
may permit—to their different degreos of responsibility and criminality. The enquiry hinted at, however, could scarcely, 
with propricty, be conducted in these commentaries, which profess to deal with the law as it is, not as, in the opinion of 
jurists, it ought to be. I will merely add, therefore, that when a person, upon his trial for an alleged crime, secks to excuse 
himself upon a plea of insanity, it will be for him to make out clearly that he was insane at the timo of committing the 
offence charged against him. The onus of so doing rests on him, and the jury must be satisfied that, at tho time in 
question, he actually was insane. Ifthe matter be left in doubt, it will be their duty to convict him, for, as already 


stated, ‘‘ Every man must be presumed to be responsible for his acts till the contrary be clearly shown.” Broom's 
Commentaries upon the Common Law, page 879. 
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and incapable of knowing, at the time of doing the act, that he was doing an act forbidden by 
the law of the land.” The medical officer should be examined as to whether, and on what pre- 
cise grounds, he considers the prisoner to have been, at the time of committing the act charged, 
within the description above set forth. ‘Ihe witnesses to the prisoner's habitual state of 
mind should be examined in the presence of the medical officer, and he should be invited 
to propose any questions to them on his own part. He should then be carefully questioned 
as to the number of times he has himself seen the prisoner, the nature of his conversations with 
him, and all the circumstances from which, apart from the prisoner’s real or professed religious 
delusions, he is Jed to regard him as of unsound mind. The questions should be expressed so 
as to elicit the opinion of the medical officer, after his having had the advantage of hearing 
the statements of the members of the prisoner’s family, his neighbours, and other parties, 
as to the state of the prisoner’s mind both previously to and at the time of the act charged, 
and subsequently up to the time of trial, Reports Z. P. 1851, page 24. N, A. KR. vol. 6, 
pages 144 and 346. Reports WW. P. 1853, part 2, page 1020. It may be desirable also to 
take the evidence of the native doctor and hospital attendants : if the madness is only feign- 
ed, the prisoner would doubtless be much less on his guard with them than before the 
medical officer. N. A. R. vol. 6, page 333. 


109. Two or more judges of the nizamut adawlut are competent to convict and punish 
a prisoner charged with a criminal offence, in opposition to his acquittal by their law-officers, 
in any case in which the futwa declares the legal penalty, or punishment generally, 
barred by reason of a doubt as to the prisoner’s sanity when he committed the act 
charged ; provided that the judges, on due consideration of the evidence, are satisfied that 
there is no sufficient ground to believe that the prisoner was insane when he committed the 
act so charged, and that he is a proper object of punishment. Reg. IV. 1822, sect. 7. 


110. ‘The circumstance of supervening insanity, subsequent to the perpetration of a 
crime at a time when no degree of derangement existed, and prior to the conviction of the 
prisoner for such crime, having been declared by the law-officers, in a case of murder, to bar 
all capital or discretionary punishment, and to subject such person to diyut only,—in all such 
cases, viz. of a prisoner's bcing afflicted with insanity subsequent to the commission of any 
crime, and of his subsequent perfect recovery, the law-ofticers of the nizamut adawlut are to 
be called upon to declare what the futwa would have been, if such derangement had not 
intervened, and the judges are to pass sentence under the general regulations, and on con- 
sideration of all the circumstances of the case, the same as if no such malady had happened 
to the prisoner. Reg. 1V. 1822, sect. 4. 

111. The nizamut adawlut upon the report of the session judge, cancelled the sentence 
passed by the latter upon a prisoner, whose insanity at the time of the committing the offence, 
of which he was convicted, was established subsequently to conviction. N. A. R. vol. 6, 
page 80. 

112. Whenever a person charged with any offence is acquitted, because he is within the 
exception made by the foregoing section, the court or jury is to give a special judgment or 
verdict, that he did the act charged against him, being then of unsound mind, s0 as to excuse 
him according to law. Act IV. 1849, sect. 2. 
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113. When prisoners are acquitted on the ground of insanity, the following form of 
sentence is to be adopted :—“ With reference to the provisions of sects. 1 and 2, Act IV. 
1849, I acquit the prisoner, because I find that he is entitled to a special judement of 
acquittal, on the ground that he did the act charged against him, being then of unsound 
mind, so as to excuse him according to law.” C. O. No. 2, January 13, 1854, ZL. P. 


114. Whenever such special judgment or verdict, as aforesaid, has been given avainst 
any person, the court, before which the trial was had, is to order him to Le kept in strict 
custody for such time and in such manner as to the government seems fit. Act IV. 1849, 
sect. 3. 

115. Whenever a person is acquitted of any offence because he is within the exception 
made by sect. 1, Act IV. 1849, the court before which the trial was had, is to order the pri- 
soner to be kept in safe custody until the pleasure of government shall be known, and is imme- 
diately to report the result of the trial to the Secretary to Government, Judicial Department, 
and apply for the requisite instructions regarding the disposal of the prisoner. Session judges 
are to communicate direct with the government on this subject. Magisterial officers are to 
submit their applications to the government through the channel of the session judge's office. 
C. O. No. 29 of vol. 4, WP. Such applications are to be accompanied by a copy and 
translation of the evidence which has been held to prove the insanity. C. O. No. 128, 
Feb. 7, 1854, W. P. 

116. In all cases in which, before the passing of this Act, any person has been acquitted 
of any offence on the ground of insanity, lunacy, idiocy, or unsoundness of mind, such Peron 
may be kept in the same strict custody, in which persons may be kept, who shall be hereafter 
acquitted for unsoundness of mind. Act 1V. 1849, sect. 4. 


117. No person, against whom any such special judgment or verdict has been given, is 
to be entitled to be discharged out of custody, on being restored to soundness of mind, unless 
by order and at the discrction of government. Act 1V. 1849, sect. 5. 


118. Whenever it appears to the government that any person, imprisoned by the sentence 
of any court, is of unsound mind, the government bya warrant, which is to set forth ne grounds 
of belicf that such prisoner isof unsound mind, may order the removal of such prisoner to a 
lunatic asylum, or other fit place of safe custody, there to be kept and treated as the government 
shall order; and, when it appears to government that such prisoner has become of sound 
mind, the government by a warrant directed to the person having charge of him is to remand 
such prisoner to the prison from which he was removed, if then still liable to be kept in 
custody, or, if not, is to order him to be discharged out of custody. Act 1V. 1849, sect. 6. 


119. The permission of government must be obtained for the removal to the insane 
hospital of a prisoner, who has become insane while under sentence. N. A. R. vol. 6, page 80. 


120. Applications for the liberation of persons convicted of having committed penal acts . 


while laboring under insanity, and directed to be kept in confinment until their restoration to 
reason, are invariably to be accompanied by a medical history of the prisoner's case from is 
coming under the notice of the local medical authority, of its peculiar features, together with 
an account of the patient’s mental variations, his improvements, relapses, and final recovery, 


And the prisoner 
is to be confined 
during the pleasure 
of government. 


These rules apply 
to persons confined, 
after an acquittal 
on the ground of in- 
sanity, before the 
passing of the Act, 


No person in such 
predicament can be 
discharged without 
the order of go- 


Ifa person un- 
dergoing a sentence 
of imprisonment 
becomes of un- 
sound mind, 


Applications for 
e release of reco- 
vered insanes, are 
to be acenmpanied 
by medical history 
of the case. 


Civil surgeon to 
keep on record such 
@ professional his- 
tory. 


When a person is 
acquitted on the 
ground of insanity 
atter trial on a 

rge of murder, 


specific penal sum, 


Forms of ongage- 
ment, 
of the 
term ‘‘ govern- 
ment.” 


Practice and pre- 
cedents in cases of 
crimes) = cummitted 
during insanity. 


36 PERSONS CAPABLE OF COMMITTING CRIMES. 


and a specification ofthe period during which he may have remained free from any return of 
the malady, or of symptoms denoting its approach. Unless this history be in every respect 
satisfactory and conclusive as to the restoration of the prisoner to a state of sanity likely to 
be permanent, the application must, for the sake of public safety, be disallowed. Magistrates 
should require the civil surgeon, or other medical officer having charge of the prison or the 
lunatic asylum, in case of his removal, to put on record a professional history of the nature 
described respecting each prisoner labouring under mental derangement, in order that the 
object proposed by this order may not be frustrated by mutations of incumbency in the situ- 
ation of civil surgeon. C. O. No. 221 of vol. 3. 


121. Onthe occasion of dclivering over to the care of their relations or friends 
individuals who have been acquitted by the nizamut adawlut, upon the ground of insanity, 
after trial on a charge of murder, if no specific penalty is mentioned in the bond, which the 
partics receiving charge of the liberated individuals are required to execute for the prevention 
of further mischief, it is to be apprehended that, from the undefined nature of the responsibility, 
engacements may be executed without due consideration, to the manifest danger of the 
community: in such cases therefore the magistrates are to require the parties taking charge 
of the person released to execute an engagement in a specific penal sum, suited to their rank 
and condition in life, to be forfeited in the event of their not taking such care of the individual 
committed to their charge, as may prevent his doing further mischief. Forms of engagement 
of security (with translations), prescribed for adoption in cases of persons convicted of having 


committed any penal act while in a state of insanity, are given in appendix C, No. 31. 
C. O. No. 325 of vol. 1; and No. 61 of vol. 3, Z. P. 


122, The word government in this Act is to be taken to mean the governor, or governor 
in council, or other person or persons administering the government of the presidency or place 
where the trial is had. Act IV. 1849, sect. 7. 


123. The following summary of the cases given in the old series of the Nizamut Adaw- 
lut Reports will shew the practice of that court on the trials of persons, who are, or appear, 
or profess to be, insane. But it must be remembered that the cases occurred prior to the 
enactment of Act IV. 1849, 


124. Prisoner acquitted on proof of present and previous insanity, but detained in cus- 
tody until the recovery of reason. Vol. 1, pages 19, 270. Vol. 2. pages 68, 383. 


125, Prisoner acquitted on the ground of insanity or mental derangement, notwith- 
standing the want of all proof of previous aberration of intellect, and detained in custody 
until the recovery of reason. Vol. 1, pages 96, 192, 258. Vol 2, page 260. Vol. 3 pages 
239, 243. Vol. 4, pages 264, 267.(a) 


126. Prisoner acquitted on the ground that the act was committed in a temporary fit of 
derangement produced by sudden irritation, and on proof of previous insanity ; and detained 


(a) When the prisoner has been detained in custody as insane, the court have required that he should not be released 
on recovery without a report to them in the following cases: Vol, 1, page 96. Vol. 2, pages 189, 283. Vol, 3, pages 239, 
243 :—and have not required such report in the following :—Vol, 1, pages 192, 258. Vol. 2, page 260. 
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in custody until some relation or friend should undertake the charge of him , 80 ag to prevent 
his doing future mischief. Vol. 1, page 127. 


127. Prisoner acquitted on the ground that he committed the act in a sudden paroxysm 
of fever, and discharged. Vol. 1, page 300. 


128. Prisoner convicted, the plea of insanity not being proved. Vol. 1, pages 128, 211. 
Vol. 2, page 344. Vol. 3, pages 60, 286. Vol. 4, page 176. Vol. 5, page 197. 

129. Prisoner convicted, his standing mute being considered obstinacy or artifice. Vol. 
1, page 357, Vol. 2, pages 365, 416. Vol. 3, page 158. 

130. Prisoner convicted, the plea of insanity being set aside, and the act attributed to 
religious phrenzy. Vol. 1, page 384. Vol. 3, page 251. 

131. In the case of the murderof a boy by his uncle without provocation and in the 


presence of witnesses, the court deemed the circumstances so extraordinary, that they return- 
ed the case with directions to ascertain the prisoner’s state of mind previous to the occurrence. 


Vol. 4, page 230.(a) 

132. Prisoner convicted, and sentenced to imprisonment for life, when the evidence 
to his state of mind, while in jail awaiting trial, led to the inference that the man was not in 
what can be considered a perfectly sound state of mind, when he committed the murder. 
N. A. R. vol. 6, page 333. So it was held that although a prisoner may not be entitled 
to acquittal on the grounds of insanity, yet that there may be circumstances connected with 
the gencral state of his mind which show an insane tendency, and render it proper that 
he should be exempted from capital punishment. Reports LZ. P. 1851, page 1527; and 1855, 
part 2, page 684. 

133. Prisoner appearing to be insane at the time of trial, was ordered to be confined, 
with instructions that, on recovery of his reason, the evidence taken against him should be 
explained to him, his defence taken, and the law officer called upon for a fresh futwa. 


N. A. R. vol. 2, page 12. 
134, Prisoner was tried while labouring under insanity, and acquitted by the judge on 
that ground. The court quashed the proceedings and required attention to C. O. No. 307 


of vol. 1. Vol. 5, page 138. 

135. A prisoner, who had been deaf and dumb from infancy, convicted of murder, 
was sentenced to death. He made his defence by signs communicated to and explained by 
his brother. It was proved that he was a professional latyal, and had been hired to participate 
in the outrage in which he committed the murder. The Court remarked, that a capacity to 
undertake and carry out a deed of this nature, argued that the prisoner’s intelligence was well 


(a) Insome cases the prisoner has been allowed the benefit of a doubt of sanity, when there appeared no motive 
for the commission of an act, of which it seemed primd facie that a man in his right mind would not be guilty (vol. 2, 
page 260; vol. 4, page 267; vol. 6, pages 107 and 281); but in another case (vol. 2, page 844) such consideration is 
distinctly disallowed, the court appearing to coincide with the circuit judge, who ‘‘ considered it highly dangerous tu the 
peace of society to permit murderers to escape justice, merely because an European judge, very imperfectly acquainted 
with the motives of action which prevail among the natives, could not discover the truin of reasoning which induced 


them to perpetrate such diabolical acts.’’ So also, vol. 6, page 163, 
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known and relied upon by his associates; and his defect of speech and hearing did not prevent 
him from communicating with others, nor deprive him of the means of making a defence on 
trial. Reports L. P. 1855, part 1, page 523. 


136. The following synopsis of cases given in the Nizamut Adawlut Reports will show 
the practice of the court in regard to criminals of immature age.—At the age of 9 a prisoner 
was held not to be a fit subject fur punishment; [vol. 1, page 152 ;] and beyond that period 
till 18 years of age, the youth of the prisoner has always been more or less considcred in 
mitigation of punishment. A girl of the age of nine years and a few months, but who showed 
herself abuudantly doli capar, was convicted of wilful murder, and sentenced to imprison- 
ment for life ; [vol 1, page 2133] and in six other cases capital punishment was barred solely 
by reason of the non-age of the prisoner; [vol. 1, page 215; vol. 2, pages 2, 145, and 471 ; 
vol. 3, page 179; and vol. 5, page 53 ;] in these cases the age of the prisoner was respective- 
ly 14, 12, 16,14, 13, and 18. Prisoners have been condemned capitally at the ages of 18 and 
20;[vol. 4, page 265; and vol. 5, page 178.| Other instances are reported, in which the usual 
and merited punishment has been mitigated on account of youth; [vol. 1, page 148; vol. 2, 
pages 20, and 3313; vol. 3, page 147; and vol. 4, page 305.| A youth was punished, on 
conviction of carnally knowing a girl aged eight years, at which age her consent was imma- 
terial, with 15 ratans and 6 months’ imprisonment; [vol. 2, page 452.] A boy only ten years 
old, being convicted by the futwa of rape on a girl only three years old, the court yiewed 


it as an attempt only, and punished it as amisdemeanor with one year’s imprisonment 3 
[ vol. 3, page 87.] 


137. Where a girl of 10 vears of age murdered her husband, it was proved by her 
own confession that she was well aware of the difference between actions, as she stated that 
she did not intend to murder, but merely to punish or burt him; and it was held that she 
had an intelligence which made her responsible for the commission of criminal acts, although 
her judgment was yet immature. She was sentenced to imprisonment for 10 years, 
Reports ZL. P. 1853, part 2, page 57, 


138. Although the futwa acquits the prisoner because the record does not establish 


that he has arrived at manhood, yet the court has power to pass sentence on him, if it be 
proved that, from his intelligence and capacity of judging as to the nature and consequences 
of his acts, he is a proper object of punishment. Reports Z. P. 1853, part 1, page 895. 


139. As regards intoxication, the nizamut adawlut has held in practice, that although 
it cannot be admitted as a temporary defect of will so as to bar punishment in the same 
manner as Infancy and insanity, yet it should be allowed weight in judging of motives and 
intentions. There is a great difference between an offence entered upon with deliberation 
and a criminal intent, and one committed without premeditation and unprovoked by previous 
enmity and malice.—Intoxication voluntarily caused, cannot of course excuse crime. But 
allowance might still be made, in awarding punishment, for a loss of reason so great, as that 
a person could scarcely be supposed to be conscious of his acts. Reports Z. P. 1853, part 
2, page 98. The court admitted the principle adopted in English law, that, though voluntary 
drunkenness cannot excuse the commission of crime, yet where, as upon a charge of murder, 
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the question is, whether an act was premeditated, or done only from sudden heat or 
impulse, the fact of the party being intoxicated has been held to be a circumstance proper 
to be taken into consideration. Reports JV. P. 1855, part 2, page 663. Intoxication was 
considered as a ground of mitigation of punishment in the following cases; N. A. R. vol. 
1, pages 157 and 247; vol. 2, pages 24 and 453; vol. 3, paces 6 and 335 and vol. 4, 
page 8. But it was not so considered in a case [vol. 3, page 216] in which it was shown 
that the prisoner had wilfully employed such means to nerve him to the commission of the 
crime ; for there the guilt was premeditated and the malice constant; and “ the drunken 
man, like his sword, was the mere instrument of giving effect to such intent.” In another 
case [vol. 1, page 23] the plea of intoxication was invalidated by the evidence. 


140. The prisoner killed the deceased by order of his master, and under fear of imme- 
diate death in case of refusal. ‘The futwas of both courts declared him not liable to kisas, 
and that he should be released.* The Court accordingly directed his immediate discharge. 
N. A. R. vol. 1, page 101. Where a nephew killed his uncle at the request and by the com- 

,and of the latter, under the threat of death in case of refusal, and it was proved, that he 
could have refused, as the murder was committed with the sword which the uncle gave to the 
prisoner for that purpose, he and the others present were sentenced to 14 years’ imprison- 
ment in banishment, and to lesser periods of imprisonment according to the degree of impli- 
catiol Reports W. P. 18%, part 2, page 573. 


141. Ina case of fraud, it was held that the session judge erred in acquitting certain 
of the prisoners “ because being defenceless persons they acted on compulsion, and unhesita- 
tingly confessed what they had done.” These circumstances, the sudder court remarked, 
furnished sufficient ground for mitigation of punishment; but they did not justify a positive 
acquittal, ‘The prisoners were perfectly aware that they were aiding and abetting a fraud, 
and there was no compulsion in the case. Reports if P. 1851, page 25. 


142, The orders of a superior authority cannot be held to justify a gross infraction of 
the peace, or other oflence, committed under circumstances which can leave no doubt on the 
mind of the offenders of the criminality of the act ;—although such consideration may be allowed 
weight in allotting the quantum of punishment; N. A. R. vol. 3, page 128. But a person may 
he justified if the criminality of the act ismot obvious, and if he considers himself bound to 
obey the party from whom he receives instructions to commit it. N. A. R. vol. 2, page 330. 


143. It is not the practice of the courts, to include wives, who are presumed to be 
under the influence of their husbands, in the sentence and punishment awarded to the male 
offenders; unless some individual act be distinctly proved against them of a nature to bar the 
operation of this rule by showing that they acted independently, and not under the influence 
of their husbands. Reports W. 2. 1853, part 2, page 1142. The mere receipt from the 
husband of property stolen by him is not punishable. Reports W. 2. 1854, part 1, page 93. 


144, A husband and wife should not be indicted jointly as receivers of stolen property 
found in their house, unless it be in evidence that the latter acted independently, and not 
under the influence of her husband. N. A. Rt. vol. 1, page 353; and vol. 6, page 92. 
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SECTION III. 
OF PRINCIPALS AND ACCESSARIES. 


145. When two or more persons are charged with the commission of a felony, they are 
considered as either—/jirst, principals in the first degree; secondly, principals in the second 
degree ; thirdly, accessaries before the fact; or fourthly, accessaries after the fact. And in 
either of these characters they are felons in consideration of law; for he who takes any part 
in a felony is in construction of Jaw a felon, according to the share which he takes in the 
perpetration of the offence. 


146. A principal in the first degree is one who is the actor or actual perpetrator of the 
fact. But it is not necessary that he should be actually present when the offence is con- 
summated ; for if one lay poison purposely for another, who takes it and is killed, he who 
laid the poison, though absent when it was taken, is a principal in the first degree. So, it 
is not necessary that the act should be perpetrated with his own hands ; for if the offence be 
committed through the medium of an irresponsible or innocent agent, the employer 
though absent when the act is done, is answerable as a principal in the first degree. But if 
such agent is aware of the consequences of his act, he is a principal in the first degree, and 
the employer, if he be absent when the fact is committed, is an agpessary before the fact ; or, 
if he be present, a principal in the second degree. 


147. Principals in the second degree are those who are present aiding and abetting at 
the commission of the fact.—They are called also aiders and abettors, and sometimes accom- 
plices, but the latter appellation will not serve as a definition, because it includes all the par- 
ticipes criminis.—This presence need not always be an actual immediate standing by, within 
sight or hearing of the fact; but there may be also a constructive presence, as where one 
commits a murder, and another keeps w&ch or guard at a distance. But he must be suffi- 
ciently near to give assistance; and the mere circumstances of a party going towards a 
place, where a felony is to be committed, in order to assist to carry off the property, and 
assisting in carrying it off, will not make him a princip&l in the second degree, unless, at the 
time of the felonious taking, he were within such a distance as to be adie to assist in it.—lIf 
an act is committed in pursuance of a previous concerted plan, parties not present, or in such 
proximity, are not principals, but accessaries before the fact. So, if one of them have been 
apprehended before the other have committed the offence, he can be considered only as an 
accessary before the fact. But presence during the whole transaction is not necessary, as 
where several persons combine to forge an instrument, and each executes by himself a distinct 
part of the forgery, and they are not together when the instrument is completed, they are, 
nevertheless, all guilty as principals. ‘There must also be a participation in the act ; for mere- 
ly standing by and not attempting to prevent the felony, or to apprehend the felon, does not 
make a man a principal.—But if one encourage another to commit suicide, and be present 
abetting, him while he does so, such person is guilty of murder as a principal ; and if two per- 
sons encourage each other to self-murder and one kills himself, but the other fails in the 
attempt, he is a principal in the murder of the other. So likewise, if several persons com- 
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bine for an unlawful purpose, or for a purpose to be carried into effect by unlawful means: 
particularly if it is to be carried into effect notwithstanding any opposition that may be offered 
against it; and one of them, in the prosecution of it, kill a man, itis murder inall who are 
present, whether they actually aid or abet or not, provided the death were caused by the act 
of some one of the party in the course of his endeavours to effect the common object of the 
assembly. But the act must be the result of the confederacy; for if several are out for the 
purpose of committing a felony; and, upon alarm and pursuit, run different ways; and one 
of them kill a pursuer to avoid being taken; the others are not to be considered as principals 
in that offence. The purpose must also be unlawful; for, if the original object be lawful, and 
be prosecuted by lawful means, should one of the party in the prosecution of it kill a man, al- 
though the party killing, and all those who actually aid and abet him in the act, may, accord- 
ing to circumstances, be guilty of murder or manslaughter, yet the other perons who are pre- 
sent, and who do not actually aid and abet, are not guilty as principals in the second degree, 
There must be a felonious participation in the design, as well as a participation in the act.— 
Aiders and abettors may be tried before the principal in the first degree has been found guilty; 
may be convicted, even though he is acquitted. 


148. An accessary before the fact is he who, being absent at the time of the offence Accessary 


comivitted, doth yet procure, counsel, command, or abet another to commit a felony; and he 
also is so considered, who ghows an express liking, approbation, or assent to the felonious 
inter@of another, although he gives no encouragement or hope of any immediate help or 
assistance. But he who barely conceals a felony, which he knows to be intended, is guilty only 
of misprision of felony, and is not an accessary. ‘The difference between a principal in the 
second degree, and an accessary before the fact, lies in this, that the former must be present 
aiding and abetting: but it is essential, to constitute the offence of accessary, that the party 
should be absent at the time the offence is committed. A man may be an accessary before 
the fact by the intervention of a third person, as de who procures a felony to be done is a 
telon.—There can no accessaries before the fact in those offences, which by judgment of law 
are sudden and unpremeditated, as manslaughter and the like; and all persons concerned 
in crimes under the degree of felonp are principals—An accessary cannot be guilty of 
a higher crime than his principal.—If the principal totally and substantially varies from the 
terms of the instigation ; if being solicited*to commit a felony of onc kind, he wilfully and 
knowingly commit a felony of another; he will stand single in that offence, and the person 
soliciting will not be involved in his guilt;—but it is different, if the principal complies in 
substance with the instigation of the accessary, varying only in circumstance of time or place, 
or in the manner of execution; or where the principal goes beydnd the terms of the 
solicitation, if in the event the felony committed was a probable consequence of what was 
ordered or advised.—If the principal Ly mistake commits a different crime from that to which 
he was solicited by the accessary; as e.g. if A counsels B to kill C and he by mistake kills 

D ;—the accessary is answerable only when the crime committed is the probable consequence 

in the ordinary course of things of his flagitious advice. Accessaries before the tact may 

be tried whether the principal has or has not been convicted ; but, if once tried as accessaries, 


they are not liable to be again tried for the same offence. 
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149. An accessary after the fact is one who, knowing a felony to have been committed 
by another, receives, relieves, comforts, or assists the felon. Any assistance given to one 
known to be a felon, in order to hinder his being apprehended, or tried, or suffering the pun- 
ishment to which he is condemned, is a sufficient receipt to make a man an accessary of this 
description ; so also to convey instruments to a felon to enable him to break jail, or to bribe 
the jailer to let him escape; also whoever rescues a felon from an arrest for the felony, or 
voluntarily and intentionally suffcrs him to escape is an accessary to the felony; but not 
if he merely suffers the escape by omission: and it has been said, that those are in like 
manner guilty who oppose the apprehending of a felon. Buta person is not an accessary 
after the fact, if he supply a felon in prison with victuals or other necessaries for his sus- 
tenance ; or relieve or maintain him if he be bailed out of prison; or if'a physician or surgeon 
professionally attend a felon sick or wounded, although he know him to be a felon; or if a 
person speak or write in order to obtain a felon’s pardon or deliverance; or advise his 
friends to write to the witnesses not to appear against him at his trial, and they write ac- 
cordingly ; or cven if he himself agree, for money, not to give evidence against the felon ; 
or know of the felony and do not discover it. He must be proved to have done some act 
to assist the felon personally. But if he employ another person to do so, he will be equally 
guilty as if he harboured or relieved him himself. A man may be an accessary after the fact, 
by recciving one who was an accessary before, as by receiving a principal ;—and it has been 
holden, that a man may make himself an accessary after the fat to a larceny of his#own 
goods, or to a robbery on himself, by harbouring or concealing the thief, or assisting in’ his 
escape. ‘he receiver must have had notice, either expressed or implied, of the felony 
having been committed, in order to make him an accessary by receiving the felon; and the 
felony must also be complete at the time of the assistance given. A wife is not made an ac- 
cessary by receiving her husband ; but the latter may be an accessary for the receipt of his 
wife. And no other relation of persons caga excuse the wilful receipt or assistance of a felon ; 
a father cannot assist his child, a child his parent, a brother his brother, a master his servant, 
or a servant his master. If the wife alone, the husband being ignorant of it, receive any 
other person being a felon, the wife is accessary and got the husband: and if the husband 
and wife both receive a felon knowingly, the wife is acquitted. Accessaries after the fact 
cannot be tried before the conviction of their $rincipal, unless they consent to it; but 
having been once duly tried they cannot be again tried for the same offence. 


150. The rule of the ancient law was, that accessaries should suffer the same punish- 
ment as their principals; but this is modified now. It seems that principals in the second 
degree, wherever mentioned in statutes, are made punishable in the same manner as princi- 
pals in the first degrec; but when by the construction of any particular statute principals in 
the second degree are not punishable by death (as when tho punishment is imposed upon the 
person committing the offence, and not upon the offence by name), and no punishment is 
prescribed by the statute, they may be transported for seven years, or imprisoned for two. 
Accessarics before the fact are in the same manner generally made liable to the same pun- 
ishment as principals in the first degree; but they are not punishable by death unless it is 
so expressly provided by statute ; and if no penalty is provided, they may be punished equally 
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with principals in the second degree, as noted above. Accessaries after the fact are not pun- 
ishable by the common law for receiving, harbouring, or maintaining the principal in offences 
under felony; but in some few cases a penalty is inflicted by statute. Yet in those cases if 
the act of the receiver amount to a rescue, or the like, he is indictable for a misdemeanor, 
They are also liable to the same punishment as principals in the second degree, when no 
specific penalty is provided; but several of the later statutes have established the proportion 
which the guilt of accessaries after the fact bears to that of accessaries before the fact, in as 
much as they make the former subject to imprisonment for any period not exceeding two 
years, while the punishment of the latter extends to three years.(a) 


151. It seems to be the general principle of Mahomedan law, that all parties concerned Mahomedan 
in an offence, whether as principals or accessaries, are equally guilty, and are therefore liable Law. 
to the same punishment. This appears from the books; but in practice the law-officers of a i 
our courts generally adjudge discretionary punishment to the aiders and abettors when the 
principals are declared liable to kisas or hudd. Privity to the commission of a crime, and 
concealment thereof, is also held to be an offence punishable by scasut. 


152. “In acase of a single murder by a number of persons, the whole are liable to  Accessaries in , 
suffer death, although the principle of retaliation, which necessarily implies equality be- aaa 
tween the offence and the punishment, requires the capital punishment of only one. In this 
instance analogy is abandoned for more approved construction of the law (istahsan), because 
murder is most frequently committed by force, and retaliation has been ordained for the pur- 
pose of determent. Each individual is, therefore, as if he alone had committed the act; and 
consequently equality is certified, and retaliation incurred, that the lives of mankind may be 
in security.” But according to one authority (quoted by Harington) this doctrine “ is appli- 
cable to those only among the criminals who have given a mortal wound to the slain ; and 
thercfore accomplices employed in watching, or even those who assist in holding the hands 
and feet of the person murdcred, are not liable to kisas; but may be punished in any mode 
of exemplary punishment (seasut) at the discretion of the magistrate.”(5) 


153. So also in gang-robbery, according to analogy, the punishment of amputation I» 
should be inflicted on such only among the gang, as have actually carried out the property, 
because the offence is complete as regards them only; but by istahksan they are all punished 
equally. Some hold that they are all by construction equally concerned in the carrying out 
of the property, as aiding therein by watching or resisting opposition ; “ and that therefore, if 
these were not liable to amputation the door of punishment would be closed.”(c) The latter 
opinion, if generally acknowledged, and carried out, would make the general principle of the 
Mahomedan and the English laws coincident. 


154. “If any one of a gang of robbers commit murder, the prescribed punishment is 
inflicted upon the whole; because the punishment in this instance is considered as a penalty murder, 
for the assault of the whole, which is established by each of them being aiding and abetting 
to the other.”(d) ‘ 

(a) Much of the above is taken from ‘‘ Archbold’s Pleading and Evidence in Criminal Cases.’’ 


(6) Hed. Trans. vol. 4, page 802. Harington’s Analysis, vol. 1, page 262. 
(ce) Hed. Trans. vol. 2, page 104. (d) Hed, Trans. vol. 2, page 133. 
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155. “Ifany one among the gang of robbers is an infant, or a lunatic, or a relation 
within the prohibited degrees of the person robbed, punishment is remitted, not only with re~ 
spect to this person, but also with respect to all the rest of the party."* This is the opinion of 
Haneefah and Ziffer; but Aboo Yoosuf contends that this rule only obtains when such person 
is the actual perpetrator of the crime; and he founds his opinion on the argument, that if the 
offence is not complete in regard to the principal, so neither can it be in regard to the aiders 
and abettors; but that the completeness of the offence committed by the principal is not 
affected by a defect in the accomplices. The argument of Haneefah and Ziffer is, that “ the 
robbery is asingle offence committed by the whole party, and that is the cause of the punish- 
ment; but where it happens that the act of some of them is not an occasion of punishment, 
the act of the others is then only a parvt of the cause, and an effect cannot be established by a 
part of a cause.’(a) 


156. The opinion of Aboo Yoosuf appears to be upheld by an argument of Imam Ma- 
homed in another place, in which he says, that “in zina the man is the principal, and the 
woman only the accessary; now the prevention of punishment in respcct to the principal oc- 
casions the prevention of it in respect to the accessary ; but the prevention of punishment with 
respect to the accessary does not occasion the prevention of it with respect to the principal. 
So if a man commit ziza with a girl who is an infant or insane, he is liable to punishment, 
but no penalty is inflicted on the woman; but if a woman admit an idiot to commit zina with 
her, neither of the partics is punishable.”(J) 

157. In general the regulations, in enacting the penalty for any particular offence, 
make the accomplices liable to the same punishment as the principals; as e. g. in the case of 
dacoity by section 4, Reg. LIII, 1803. And we may therefore take such to be the general 
principle of the law, though in practice a more lenient judgment is almost always considered 
sufficient for those not taking the actual Icad in the designing or execution of the oftence. 


158. The act which constitutes that is called “ privity” in this country corresponds 
with “ misprision of felony” ine English law, viz. the concealment or the procuring the 
concealment of a felony which a man knows but never assented to, or the observing silently 
the commission of a felony without using any endeavours to apprehend the offender ; it is 
therefore strictly an offence of a negative kind consisting in the concealment of something 
that ought to be revealed. Accessaryship, on the other hand, is an offence of a positive kind 
and of a higher degree of criminality, implying an active participation, cither by procuring, 
counselling, commanding, or abetting another, to commit a felony ; or, with a knowledge that 
a felony has been committed by another, by receiving, relieving, comforting, or assisting the 
felon. The distinction between the two offences is marked: the one is a misdemeanor in 
English law, the other is a felony ; the one is in its kind negative, requiring nothing but silent 
passive acquiescence in the commission of a felony to constitute it; the other is a positive 
participation in the commission of a felony, either by counsel and command before the fact, 
or by relief and assistance given to the felon after the fact. In selecting the following cor- 
responding terms in the vernacular for these offences, the court have had regard to the fact 


(a) Hed. Trans, vol. 2, page 134, (b) Hed. Trans. vol. 2, page 30. 


BOOK I.—CHAPTER If.—SECTION I11.—PARTICIPES CRIMINIS, 45 


that, as either the constructive or actual presence of the accused at the time when the crime 
is committed is necessary to constitute complicity on his part, so the absence of the accused 
is essential to the charge of being an “ accessary ;” or, in other words, he who is present 
aiding and abetting in the commission of a felony may be an accomplice or a principal, but 
he cannot in the legal sense of the words be either accessary or privy to its 
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159. An accomplice is he who aids and abets personally in the commission of a felony ; 
an accessary before the fact is he who, absent at the time of the commission of a felony, 
Reports Z. P. 1852, part 1, page 569. 


procures and abets another to commit it. 


160. The mere proof of the presence of the prisoner at the time of the assault, cannot 
be taken asa sufficient proof of criminal privity to the fact. N. A. R. vol. 6, page 228. 
But where the prisoner only stood passively by while his brother murdcred a person against 
whom they had the same cause of enmity [and he might apparently have prevented the 
murder |, he was convicted as a principal in the second degree. Reports W. P. 1855, part 
1, page 204. 

161. The court adopted the rule from English law, that if several persons be united 
in acriminal purpose, and any of them do any criminal act beyond the scope of such design, 
such of them as are not privy or assenting to the criminal act done, are not responsible for 
it.(a) Reports Z. P. 1852, part 1, page 414. 

162, Where the prisoner, on being arrested, when part of the stolen property was 
found in the possession of his son, executed an ikrarnamah promising to restore all the 
property to the plaintiff in the course of four months, and the plaintiff accepted it,—held 
that he could not be convicted of privity to the theft on the ground afforded only by such 
ikrarnamah. N. A. R. vol. 6, page 135. 


163. It was held that the concealment by a police officer of a murder, which was at 
the time only a matter of suspicion, and the actual perpetrators of which were unknown to 
him, did not constitute accessaryship after the fact. Reports Z. P. 1855, part 2, page 723. 


164. So, where a chokeedar was present at the time of the occurrence [as a spectator ], 
and the magistrate punished him with six months’ imprisonment for concealing the crime, the 


(a) But, as it was laid down in the Frimley-grove burglary with murder, where all parties are equally determined 
to resort to violence to carry out the illegal object contemplated, the act of one is tho act of «ll; aud every one concerned 
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court held that the course pursued by the magistrate was correct. Reports L. P. 1854, part 
2, page 608. And where a chokeedar give false information at the thana regarding the 
cause of death, he was acquitted on the charge of being an accessary after the fact on the 
ground that he should have been punished under the general laws for neglect of duty(a). 
Reports LZ. P. 1854, part 1, page 517; and 1856, part 1, page 965. 


165. Zumeendars also, and others required to give information of occurrences to 
the police, are liable in the case of concealing knowledge to punishment only for neglect of 
duty(a). Reports Z. Pf. 1854, part 1, page 517. 


166. Privity to murder (and therefore to any other offence) is punishable by a magis- 
trate of his own authority. Reports L. P. 1855, part 2, page 529. 


167. If the fact of the crime, as murder, be established, thore is no reasonable ground 
why a person should not be convicted on his credible and credited confession of having been 
privy, although another person charged with the murder be acquitted of it. N. A. R. 
vol. 3, page 97. And in general practice it seems in no way necessary to the conviction of 
an accessary that the principal should be firat convicted or even known. 


168. There cannot be a conviction of privity to an offence, the commission of 
which is not proved in evidence. Thus, where the dead body of the prisoner’s wife was 
found suspended by the neck ; and it was proved that he had absconded after fastening the 
door from the outside, in which state it was found; and the prisoner asserted in his defence 
that he had absconded because his wife had hung herself; he was acquitted because there 


was no evidence to prove that the woman had been murdered. Reports LZ. P. 1854, 
part 2, page 269. 


169. A few examples from the old series of reports will suffice to show the practice of 
the nizamut adawlut in weighing the different degrees of guilt of the various participes 
criminis ;—in many cases principals and accessarics have received the same punishment. 


170. Four prisoners charged with murder. The principal was sentenced capitally ; 
one convicted of being an accessary before the fact, and of bringing a false accusation of 
murder against an innocent person, was sentenced to imprisonment for life ; and the remain- 
ing two convicted of privity to the crime after the fact, and concealing their knowledge there- 
of, were sentenced to imprisonment for three years. N. A. R. vol. 4, page 235. 


171. Four prisoners charged with murder and robbery. One was sentenced as an 
accomplice to suffer death; another, convicted of privity after the fact, and receipt of the 
plundered property, to imprisonment for fourteen years ; the third, of privity before the fact, 
to fourteen years; and the fourth of privity after the fact to seven years’ imprisonment. 
N. A. R, vol. 3, page 355. 


(a) In another trial, when the judge remarked that the magistrate ought to have committed the gomashtah and the 
chokeedar on a charge of concealment of the crime instead of punishing them for neglect of duty, it was observed by the 
sudder court that it was not ‘absolutely necessary” to commit them to the sessions on such charge, because thoy were 
punishable by the magistrate for negicct of duty. This would seem to imply that such persons might have been legally com. 
mitted and punished for privity. Sce Reports L. P. 1854, part 1, page 600. 
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172. Five prisoners charged with murder. One as an accomplice was sentenced to 
imprisonment for life ; two others, as accessaries after the fact and for receiving part of the 
stolen property, to imprisonment for fourteen years ; and the remaining two, as accessarics 
after the fact, and concealing their knowledge thereof, to imprisonment for one year. 
N. A. R. vol. 5, page 186. 


173. Two prisoners charged with murder. The one convicted as an accomplice, and 
the other as an accessary after the fact, were sentenced to imprisonment for life and seven 
years respectively. N. A. R. vol. 4, page 5. 


174. Nos. 1 and 2 convicted of concealment of murder, and throwing the body of tlic 
murdered person into the river; No. 3 of being an accomplice in the concealment; and No. 
4, a chokeedar, of not giving information after having seen the corpse :—sentence, 
Nos. 1 and 2 imprisonment for two years; Nos. 3 and 4 for one year. N. A. R. vol. 4, 
page 2. 

175. Plunder:—the leader was sentenced to imprisonment for twelve years ; the two 
principals for ten years; and the other three prisoners, as inferior agents, for seven years. 
N. A. R. vol. 5, page 1. 

176. Murdcr :—two as principals were sentenced to death; and another, convicted of 
instigating, aiding, and abetting, to imprisonment for life. N. A. R. vol. 2, page 5. 


177. Murder :—Three as accessaries were sentenced to imprisonment for life ; 
another, convicted of being present and cognizant of the intent, for fourteen years; and 
another, of aiding and abetting, for seven years. N. A. R. vol. 3, page 282. 

178. Culpable homicide:-—~No. 1 convicted of beating the deceased so as to cause 
death, was sentenced to imprisonment for five years; and No. 2, of instigating and com- 
manding the beating, for three years). N. A. KR. vol. 4, page 129. 


179. <Affray :—The prisoner though there was no proof that he was actually present, 
was convicted of having instigated and directed an affray attended with homicide and 
wounding, and was sentenced to imprisonment in banishment for life. N. A. R. vol. 1, 
page 8. 
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CHAPTER III. 


OF SUBJECTS RELATING TO THE CONDUCT OF CASES. 


SECTION I. 


OF JURISDICTION. 


180, It has been shown in a former chapter, that the criminal courts established by the 
East India Company, superseded and supplied the place of those, which formerly existed 
under the native government; and it follows therefore that all native subjects of the British 
government as well as all other persons not specially excepted by law, are amenable to those 
courts for crimes and misdemeanors committed by them within the limits of the presidency of 
Fort William, except as regards the local jurisdiction of the Supreme Court, and those por- 
tions of territory to which, although under British rule, the general regulations have not 
been extended. 


181. The magistrate of the twenty-four pergunnahs(a) has no jurisdiction or authority 
whatever in the town of Calcutta, or any places adjacent within the limits of the jurisdiction 
of the supreme court. Reg. IX. 1793, sect. 3. 


182. European British subjects, resident in the mofussil, arc not subject to the local 
authorities in regard to Acts of the Government of India, which do not contain an express 
declaratory provision to that effect. Const. No. 1296. 


183. All Europeans, not British subjects, are amenable to the authority of the criminal 
courts within whose jurisdictions they may be apprehended and brought to trial, in common 
with the natives of the country. Beng. Reg. Il. 1796, sect. 2,.cl. 1. Ben. Reg. XVI. 1795, 
sect. 4. cl 1. Ced. Prov. lteg. VI. 1803, sect. 19, cl. 1. 


184. The legitimate child of a British father is not amenable to the mofussil courts; 
but his illegitimate offspring may be so amenable, because illegitimate children are considered 
asof the same country as their mother. Consts. Nos. 978 and 806. 

185. A person born in wedlock at Madras; his father being a German, and his mother 
a Scotchwoman; was declared by the advocate general to be a British subject, and amenable 
only to the supreme court. N. A. R. vol. 2, page 111. 

186. The criminal courts are not to proceed to try and sentence a person, whom they 
may themselves have fair reason from any cause to regard as probably not subject to their 


(a) And a fortiori any other magistrate. 
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jurisdiction, without making all practicable inquiry to satisfy themselves on the point. (a) 


©. O. No. 33 of vol. 4. 


187. Although the regulations of government contain no specific provision to the effect, 
st is nevertheless an established principle of law and usage, that persons charged with criminal 
offences shall (save under special ground of exception) be tried for the same in the criminal 
courts, within the jurisdiction of which the acts charged may have been committed. Pream- 
ble to Reg. VIII. 1822. 


188. A concurrent jurisdiction is vested in the magistrates of the several zillahs in the 
cases and under the restrictions following; viz. one magistrate may empower his police, under 
his warrant, to pursue persons charged with crimes or misdemeanors into the jurisdiction of 
another magistrate ; and the latter, as well as all persons having authority or residing in the 
jurisdiction into which the offenders are pursued, are required to afford every assistance in 
their power to the pursuing officers for the apprehension of the offenders. But this authori- 
ty vested in the magistrate extends only to cases, in which the offence has been committed 
within his own jurisdiction, or where the offender was actually within his jurisdiction at the 
time when the charge was preferred against him. The magistrate of one zillah cannot issue 
a warrant for the apprehension of any offender, being in another zillah at the time of the 
complaint being preferred, for any crime not committed within the limits of his jurisdiction. 
In such cases the complainant must apply in the first instance to the magistrate of the zillah 
in which the crime was committed, or in which the offender may reside or be found. Beng. 
Reg. XXII. 1793, sect. 16. Ben. Reg. XVII. 1795, sect. 15. Ced. Prov. Reg. XXXV. 
1803. sect. 16. 


189, A magistrate cannot apprehend any person charged with an offence committed 
beyond the limits of his own district, and not actually being or residing therein when com- 
plaint was preferred. Const. No. 404. 


190. The warrant of any magistrate, or justice of the peace, having jurisdiction in 
any part of the territories under the government of the East India Company, for thie 
arrest of any person charged with having committed any offence, whether such warrant be 
issued under the provisions of this Act or not, may be exccuted within the jurisdiction of 
any other magistrate, or justice of the peace, having jurisdiction in any part of the said 
territories, whether in the same presidency or not, upon having a written authority under 
the hand and seal of the magistrate or justice of the peace, within whose jurisdiction it 
may be executed, previously endorsed thereon, and which endorsement may be to the follow- 
ing effect :— 

To the nazir | or other officer as the case may be] of the zillah of 


This warrant may be executed in the zillah or district of- (describing the zillah or 
district of the endorsing magistrate or justice of the peace) by any of the officers to whom 
the same is directed or by—-———|describing by his name of office the officer to whom a 





(a) For further rules regarding the amenability of European British subjects to the Company’s courts see Book 8, 
chapter 1, 
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similar warrant, issued by the endorsing magistrate or justice of the peace, would be 
directed]. Act VII. 1854, sect. 5. 


No responsibility 191. The magistrate endorsing a warrant in pursuance of a promsions of sect. 5 
m= of this Act shall not be liable to any action or other proceeding in consequence of any 
the warrant. illegality in the issuing of the warrant; but any magistrate illegally or improperly issuing 

the same shall be liable for an arrest in pursuance of the endorsement, in the same manner 


and to the same extent only as if the warrant had been exccuted within his own jurisdiction. 
Act VII. 1854, sect. 6. 
Person arrested 192. Upon the apprehension of the supposed offender, if the offence be alleged to 


mnt how to beds. have been committed in any part of the territories under the government of the East India 
pores of: Company, he shall be carried before the magistrate within whose jurisdiction the offence 
shall be alleged to have been committed, and shall be by him dealt with according to law; 
unless by the warrant the officer be authorized to take bail or security, and such bail or 
security be given for the appearance of the person accused before the magistrate or justice 
of the peace of the zillah or district in which the offence shall be alleged to have been 
committed. Act VII. 1854, sect. 7. 

193. If any person shall, in pursuance of this Act, be carried before a magistrate or 
warrant tosendthe JUStice of the peace, other than the one who issued the warrant; or a magistrate, or justice 
mAb eae ba of the peace, for the time being of the same zillah or district; the depositions and documents 
haley ee upon which the warrant was issued, or copies thereof, to be certified under the hand and 

seal of the magistrate or justice of the peace of the zillah or district in which the warrant 
was issued, shall, upon the requisition of the magistrate and justice of the peace before 


whom such person shall be carried, be forwarded to such magistrate or justice of the peace. 
Act VII. 1854, sect. 9. 
194. Any criminal process whatever, including summonses, subpoenas, and search 
” warrants, as well as warrants of arrest, issued by any magistrate having jurisdiction in any 
part of the territories under the government of the East India Company, may be executed 
aby within the jurisdiction of any other magistrate having jurisdiction in any part of tie said 
the place where it territorics, whether in the same Presidency or not, upon having a written authority under 
the hand and seal of the magistrate, within whose jurisdiction it may be executed, previ- 
ne ously endorsed thereon. Provided that no summons or subpoena is to be issued by a 
magistrate to compel tho attendance of a defendant or witness from any place beyond the 
- local limits of his jurisdiction, unless special grounds shall be proved to the satisfaction of 
tion.” "the «magistrate in support of the application, which grounds are to be recorded before the 
summons or subpoena is issued. Act XVII. 1856, sect. 1. 
195. The magistrate endorsing any process under this act shall not be liable to any 
; action or other proceeding in consequence of any illegality in the issuing of the process ; 
irks olay at but any magistrate illegally or improperly issuing the same shall be liable for any act in 
of. pursuance of the endorsement, in the same manner, and to the same extent only, as if the 


process had been executed within his own jurisdiction, Act XVII. 1856, sect. 2. 
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Provisions of 


196. The provisions of Act VII. 1854, and of this Act, do and shall extend and apply 
to any warrant or other process of any magistrate having jurisdiction in the territories of this Act enplien. 
beyond the local limits of the supreme court, which shall be executed within those limits, De La ete eyo 
Provided that, if a magistrate having jurisdiction within those limits shall object to endorse Eas ten arc 
any warrant or other process on account of any apparent defect therein, or for any other Hee Shee 
cause, he shall refer such warrant or other process to a judge of the supreme court, who 


shall deal therewith according to the provisions of Act XXIII. 1840. Act XVII. 1856, 


sect. 3. 
197. The word “ magistrate,” as used in this Act, includes a joint magistrate, or any tes ete 
Oln 
person lawfully exercising the powers of a magistrate, and also a justice of the peace. Act magistrate, and jus- 


tice of , 
XVII. 1856, sect, 4. on 


‘ oye . ae ; Magistrate to is- 
198. Any magistrate, or justice of the peace, acting under the provisions of this Act, , Maristrate i 


shall issue all necessary warrants, orders, and directions for carrying this Act, and also any 8nd to have the 


ame powors, as if 


i int 2 is signature and seal, or scal of office, the offence had 
order made under it by government, into effect, under his signature 2 Soo aac 


if he shall have a seal of office; and all magistrates and officers acting in pursuance of this ee hie juniedic: 
Act shall have and exercise the same powers, as if the offence charged had been committed 
within the zillah or district subject to their jurisdiction; and in cases where the accused 
may have been held to bail, the magistrate may order the bail-bond to be renewed in such form 
as may be necessary to carry any order of government into effect ; and, if such bail-bond shall 
not be renewed accordingly, may commit the persons accused to prison for such period as 


may be necessary to carry such order into effect. Act VII. 1854, sect. 16. 


199. In case any person arrested under this act shall escape out of custody, he may eine! cea 


re-taken in any part of the territories under the government of the East India Company, 
in the same manner as if he had escaped from custody under process for an offence com- 
mitted in that part of such territories in which he shall be found. Act VII. 1854, sect. 17. fund 


200. ‘The word “ magistrate,” as used in this Act, is intended to include a joint magis- Meaning of terms 
trate, or any person lawfully exercising the powers of a magistrate, and also a justice of the = 
peace. Words in the singular number are intended to include the plural, and words in the 


masculine gender to include the feminine. Act VII 1854, sect. 25. 
strate may 


e es e Magi 
201. The government may invest a magistrate with a general concurrent authority a8 be vested with 
e 6 bs e ° ° e ° ° e e ® . gener concur - 
joint magistrate, in any contiguous or other jurisdiction or jurisdictions, or any part thereof. rent authority a» a 


Reg. XVI. 1810, sect. 3. joint magistrate. 


202. Nothing in the regulations is to be construed to empower a magistrate to try and » Offence 
pass sentence on, or to commit to the sessions, any person charged with an offence not per- district. 
petrated within the limits of his district, except under special authority from government, or 
the nizamut adawlut. If it should appear, in the course of the investigation of any case, 
that the act charged was not perpetrated within the limits of his district, but in some other 
jurisdiction, the magistrate, who commenced. the proceedings, or is conducting the investiga- as 
tion, is to send over the parties and witnesses, together with all the proceedings he has held ferred. 


thereon, to the magistrate of the district within which the crime appears to have been com- 
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order that the parties may.be there dealt with according to law. If, however, the 
immediate -adoption..of this course would be attended with great inconvenience to the parties 
and witnesses, or if there are circumstances which make it advisable that the trial should be 
brought .on or completed at the station, at which the proceedings were instituted, the magis- 
trate may suspend such transfer, and report to the nizamot adawlut. This rule does not 
refer to offences committed beyond the Company’s territories [for which see Act I. 1849, 
paras. 208, et seg.] . Reg. VIII. 1822, sect. 2. (a) 

203. The government may order the trial of any person charged with a criminal offence 
to be conducted in a different zillah from that in which the act was perpetrated; and both 
magistrates shall be bound, on the receipt of orders for the purpose, under the official signa- 
ture of a secretary to government, to proceed to bring the party to trial at the place fixed 
therein, in the same manner as if the offence charged had been committed within that juris- 
diction. Notice of every such order is to be immodiately given to the nizamut adawlut 
and to the sessions court for the district within which it is intended that the trial should take 
place; and those courts are bound to proceed, as if the case had been brought on in its pro- 
per district. Reg. VIII. 1822, sect. 3, cl. 1. 


204. The nizamut adawlut also may order a trial to be brought on at the station or 
jail delivery of any magistrate, other than that of the district within which the crime was 
perpetrated, whenever, either from the magistrate’s representation, or other information, it 
appears to the court, on substantial grounds to be recorded on their proceedings, that such 
measures will promote the ends of justice, or tend to the general convenience of parties and 
Witnesses without hindrance thereto. An order under the official signature of the register of 
the court is sufficient authority for the same. Reg. VIII. 1822, scct. 3. cl. 2. 


205. Whzen a trial is so removed, or is ordered to be carried on in the district where the 
proceedings were instituted, instead of being transferred to that in which the crime was _ per- 
petrated, the magistrates are bound to conform to any instructions they may receive from the 
authority issuing the orders; and the trial held and sentence passed in consequence, shall be 
of the same legal effect, as if the whole had been conducted at the station of the district with- 
in which the crime was perpetrated. Reg. VIII. 1822, sect. 4. 


206. ‘The court would not sanction the transfer of a trial to a place, to which the regu- 
lations of government did not extend, and which therefore is not contemplated in the above 
enactment. Const. No. 474. 


207. In a case of disputed possession, in which the plaintiff and defendant asserted 
different jurisdictions, it was held that either magistrate might take up the case, and proceed 


(a) In general, all offences must be inquired into as well as tried in the county where the fact is committed. Yet if 
larceny be committed in one county, and the goods carried into another, the offender may be indicted in cither ; for the 
offence is complete in both. Or ho may be indicted in England for larceny in Scotland, and carrring the goods with him into 
England, or vice versa; or for receiving in one part of the United Kingdom goods that have been stolen in another, But 
for robbery, burglary, and the like, hecan only be indicted where the fact was actually committed ; for though the carrying 
away and keeping of the goods is a continuation of the orginal taking, and is therefore larceny in the second country, yet it is 
not a robbery or burglary iv that jurisdiction. Blackstone, book 4, chapter 23. 
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with the investigation; but that if, in the course of it, it should appear that the lands were 
situated in the other district, he should refer the parties to the other magistrate, and certify to 
that officer the proceedings held by him in the case. Const. No. 694. 


208. An inhabitant of Lahore carried off a child without the knowledce of ; 
inhabitants of the same state, and settled in the British territories, in which he was accused 
by the parents, and proved to have committed the crime. Held, that the prisoner could not 
be tried in our courts for child-stealing, but might be committed on the minor charge 
of retaining in his possession a child knowing him to have been stolen(a) Const. 
No. 1043. 


209. A person was charged with enticing away a boy from Behar, and robbing and 
attempting to strangle him in Tirhoot. Held that the trial should take place in Tirhoot. 
N. A. R. vol. 2, page 205. 


210. A person on a raft belonging to British subjects, floating down the boundary 
river, common to the British and a foreign territory, was killed by a shot fired by a person 
in the foreign territory. Held, that the river must be regarded as within the British 
dominion; and that the prisoners could be tried in our courts, as the place of the murder was 
not the place whence the shot was fired, but that at which it took effect. C. O. No. 24, 
December 8, 1855, ZL. P. 


211. The appeal from the order of one magistrate, acting on the requisition of another, 
should be made to the appellate court to whom the former is subordinate. Const. 
No. 625. 


212. All subjects of the British government; and also all persons in the civil or military 
service of the said government, while actually in such service, and for 6 months afterwards; and 
also all persons who have dwelt for 6 months within the British teritories under the govern- 
ment of the East India Company, subject to the laws of the said territories, who shall be appre- 
hended within the said territories, or delivered into the custody of a magistrate within the said 
territories wherever apprehended ; are to be amenable to the law for all offences committed by 
them within the territory of any forcign prince or state; and may be bailed or committed for 
trial, as hereafter provided, on the like evidence as would warrant their being held to bail 
or committed for the same offence, if it had been committed within the British territories. 
Act I. 1849, sect. 2. 


213. The residence for six months within the British territories need not be for the 
period immediately preceding the commission of the offence under trial; but may refer to 
some former period, and the court held that a prisoner was amenable to the law, who had 
for 12 years possessed landed property within the British territories, and had been in the 
habit of making monthly visits to it, although he had no actual dwelling house in the 
village. Reports W. P. 1853, part 1, page 148. 


(a) Persons accused of the receipt of stolen property may be tried in the district in which the property is found in his 
possession. or in which the theft occurred, orin which the receipt took place. Act XVI, 1851. 
P 
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6 EYTY, smah case 214. The committing magistrate immediately, and before the trial, is to report every 
government before Such case to the government, and is to obey the orders which he shall receive thereon. 
trial. 


Act I. 1849, sect. 3. 


215. The government may order the trial to be had before one of the established courts 
br deceootes hed of criminal judicature, which would be competent to try the person charged for the offence, if 
courts. it had been committed within the British territories. Act J. 1849, sect. 4. 


216. It is not sufficient that the previous sanction of government has been obtained 
to the trial of one of the prisoners. An application must be made to government for 


permission to try each prisoner who is subsequently arrested. Reports W. P. 1853 >» part 
1, page 181. 


If in euch territory 217. When the offence is charged to have been committed in the territory of any 
foreign prince or state, administered by officers acting under the authority of the East India 

der th AS ‘ ; 
Gamnanve aan Company, in which territory a court competent to try the person charged for the offence is 


ment, the govern- established by authority of the governor-general of India in council, the government may order 
ment may order the 


prisoner to be deli- such person to be conveyed in custody out of the British territories for the purpose of deliver- 
vered to such court, 


ing him up for trial before such court. Act I. 1849, sect. 5. 


Forms of warrant 218. When the person charged is committed, the form of warrant is to specify the com- 
mpi a pte ont mitment to be until the orders of government can be received and acted on ; when he is bailed, 
Peas the form of the bail-bond is to be, in the first instance, to appear before the magistrate on a 

ment. certain day assigned, allowing reasonable time for receipt of the orders of government, and on 
such subsequent days as the magistrate from time to time shall require ; and if government 

orders the person charged to be tried within that presidency, the magistrate may cause the 

bail-bond to be renewed in the usual form to appear and take his trial at the court appointed 


for the purpose. Act I. 1849, sect. 6. 


The special order 219, In either case the special order of government is to be decmed full authority, 
f gove t is ‘ : seaside se bce : 
sufficient. authority either for the trial and punishment of the person charged within the British territorics, or for 


he trial. » ve itori j 7 
ale conveying him in custo ly out of the British territories as aforesaid. Act I. 1849, sect. 7. 


Record. 220. <A copy of the magistrate’s letter applying for sanction to proceed to trial, and the 
answer of government, are to be filed with the proceedings. C. O. No. 4 of vol. 2. 


Meaning of the 291. The word “ government” as used in the third and following sections of this Act 

term ** povern- Z ‘ : 
ment.” means the governor or governor in council, or other person or persons having supreme 
executive authority in the presidency or place to which the committing magistrate belongs. 


Act I. 1849 sect. 8. 


The authority of 222. The authority hercinbefore given tothe government may be also exercised by 
sats any commissioner or other person acting in the civil service of the East India Company, to 
whom the governor general in council shall have delegated authority to receive reports and 

give orders in cases within this Act. Act I. 1849, sect. 9. 


Giinvacter cant 223. A native born within the British territories is considered a native British subject, 
besiyusler although he may have resided in a foreign territory for any number of years, Const. No. 703. 


BOOK 1.—CHAPTER III.—SECTION I.—~JU RISDICTION. 55 


224. If persons, not being native British subjects, come from an independent state _._. 
the Company’s territories, and, having committed robbery, or other heinous crime, escape be- 
yond the boundary, such persons, if given up by the foreign state, can be tried by our courts. 


Const. No. 533, 1st query. 


225. It would seem that the criminal courts have jurisdiction, although the prisoner 
has been illegally arrested in a foreign territory by persons in the employ of the British 
government. It is not necessary to the validity of the trial, that the foreign power should 
have given him up(a). Reports W. P. 1852, page 897. 


226. If aperson, nota British subject, accused of a crime committed within the 
Company’s territories, be seized within those territories, he can be tried without reference 
to government. Const. No. 533, 3d query. 


227. The Company’s courts have no jurisdiction over offences committed by forcigners 
in a foreign territory. [For the measures to be pursued in such case, sec Act VII. 1854, 
paras. 233 ct seq:] N. A. R. vol. 3, pages 101, 218 and 220. 


228. <A prisoner being an inhabitant of a foreign territory, and charged with an offence 
committed in that territory, was held not to be amenable to the Company’s courts on the 
ground of his claming landed property situated within the British territory, of which proper- 
ty however he never had possession. N. A. R. vol. 3, page 151. 


229. A person, formerly an alien but coming within the provisions of section 2, Reg. 


IX. 1822" was forcibly carried off from a villagein Bareilly by certain foreigners, and 
taken to a village situated within the forcign jaghecr of Rampore. Seven native British 
subjects procecded to the latter village for the purpose of peaccably obtaining his release ; but 
while thore, a dispute arose which terminated in an affray attended with murder. It was de- 
termined that the foreigners, who forcibly carried off the man from Bareilly, were a to 
be tried by the magistrate of that district; and that, iti regard 7 the subsequent affray, 
the native British subjects concerned therein were also liable to be tried by onr courts, if the 
government, on a reference under Reg. V. 1809*, should think proper to direct such a mca- 
sure ;—but that the foreigners, engaged therein, were liable only to be tried by the laws of the 
state in which the offence was committed. Const. No. 926. 


230. It was decided that the Baiza Bace and her followers, when expelled from her own 
country, were amenable to the laws and regulations ofour government, civil and criminal, 
while they resided within our territories. ©. O. No. 195 of vol. 2. 


(a) This principle was adopted by tho nizamut adawlut in accordance with the ruling of the English courts, panna 
explained by the advocate general as resting on the following grounds : ‘‘ First, sapiens) poe the ue are boun 
recognise the clear law of nations and not to encourage a vivlation of it, yet the Srrest a a foreign country 7 not page y 
a violation of the law of nations (see Vattel, book 2, cap. 6) ; and a court of justice is not the ian al spunea ga de is 
mine under such circumstances what is or what is not a violation of such a (seo Lord Tontenuen sj a ot 
Scott). Second, the objection is one which the party himself is not eee to take (as in ae oe ee 
constat that the government whose territory has been violated will complain, oF _ such country ee ete oe 
redress otherwise. Third, if the arrest is a violation of the law of BRGODS it isin ue power fe t sips ae 
their attorney general or other prosecuting officer to enter a sae proscqui, or to a pros ’ 
prisoner has been convicted, to release or even to pardon him.” 
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231. Under the above regulations, the trials of native British subjects, accused of offen- 
ces committed in a foreign territory, are illegal, if the permission of government to bring 
them to trial has not been previously obtained. N. A. R. vol. 2, pages 10 and 393. 


232. The rule, that the proceedings on a trial for an offence committed in a foreign 
territory must be quashed unless the permission of government to bring the accused to trial 
has been obtained, is applicable to the extra-regulation provinces. N. A. R. vol. 6, page 79. 


233. By the Mahomedan law moostamins (i. e. persons residing in a foreign country) 
are justified in making reprisals, by any means in their power, on the sovereign of that coun- 
try for sums due by himself or his subjects, if he refuse to give redress on a representation 
of the case. By the regulations quoted, such persons, if subjects of the Company, are 
liable to be tried and punished for any act of aggression, in like manner as if the offence 
had been committed within the Company’s territories. N. A. R. vol. 1, page 360. 


234. Four prisoners convicted of having forcibly carried off property belonging to 
the Raja of Cachar. Sentence, imprisonment and hard labour for seven years. N. A. R. 
vol. 1, page 360. 


235. <A prisoner convicted of murder in the Lucknow territory. Sentence, death. 
N. A. R. vol. 2, page 257. 


236. Our requisitions for the surrender of refugees, and our compliance with those of 
our neighbours, are to be confined to the cases of heinous offenders, such as murderers, high- 
way robbers, &c., leaving the privilege of asylum inviolate as regards debtors, defaulters, 
and civil and petty offenders of every kind. And the practice should be strictly reciprocal. (a) 
Orders of government in C. O. No. 194 of vol. 2. 


237. If, requisition be made by, or by the authority of, the person or persons for 
the time being administering the executive government of any part of the dominions of 
Hier Majesty, to the government of any part of the British territories in India, to deliver up 
to justice any person accused of having been guilty of any heinous offence in any part of 
Her Majesty’s dominions subject to the government making the requisition, and who shall 
be, or shall be supposed tobe, in any part of the British territories in India subject to the 


(a) ‘* In demanding the surrender of criminals you will of course make the necessary distinctions between our own sub- 
jects and those of foreign states. If any of our own subjects fly the country after having been guilty of heinous crimes, we 
may justly demand their surrender to stand thcir trial in our courts ; but, if excesses are committed upon our territory by 
subjects of foreign states who clude our pursuit by taking refuge in neighbouring independent jurisdictions, then our claim 
lies for the restoration of the stolen property or its value and indemnity for any loss or injury inflicted ; and we may, at the 
same time callupon the state, whose subjects they are, or in whose territory they aro residing, to inflict an adequate punish- 
ment upon the offenders. Tis Lordship considera it of importance that this distinction should be properly understood. 
The native states always show the greatest unwillingness to deliver over a subject of their own for trial before us ; and, by ma- 
king this the point of our demands, the offender often escapes with impunity, and the losses of our own subjects remain unre« 
compensed : whereas, if wo hold the native governments strictly responsible for the conduct of their subjects, we can always 
realize from thom our claims for indemnity, and often oblige them to punish the criminals besides. If this rule is consis- 
tently acted upon, the native states will see their own interest in restraining their subjects from committing excesses in our 
provinces ; and they will not be able to evade the responsibility attending such occurrences, as they too often do at present by 
their alleged inability to apprehend and make over the actual offender,’’ Government to Agent in the Saugor and Nerbudda 
terrilories, December 14th, 1882, See Reports W. P. 1852, page 897. 
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government to which the requisition shall be made; or if a similar requisition be made 
by any foreign prince or state, or by any duly authorized minister or officer thereof, in 
respect of a person accused of having been guilty of any heinous offence in any part of the 
territories of such foreign prince or state: it shall be lawful for the government to which 
the requisition shall be made, ifit shall see fitso to do, to issue an order in writing for 
enquiry into the truth of the charge; and such order shall be sufficient proof of the 
requisition having been duly made, and a sufficient justification for all acts done in pur- 
suance thereof. Act VII. 1854, sect. 1. 


238. The order shall be signed by one of the secretaries to the government; it shall Order for 
be directed to all magistrates and justices of the peace of the presidency or place under een 
the control of such government; it shall signify that the requisition has been made, shall 
state the nature of the offence charged, the name or other designation, if the name be not 
known, of the person accused, and any other description of him that may be thought neces- 
sary; and it shall require the magistrates and justices to whom it shall be directed or 


any of them to inquire into the truth of the charge, and to proceed in pursuance of this Act. 
Act VII. 1854, sect. 2. 


239. Upon the production of the order to any such magistrate or justice of the The peeteon 
. : the order gives ju- 


peace, he shall have the same powers as if the offence charged had been committed within  risdi 
his jurisdiction. Act VII. 1854, sect 3. 


240. If the evidence adduced shall in the judgment of the magistrate or justice of the ee 
peace be sufficient to justify the apprehension of the person accused for the offence, the SY werent 
magistrate or justice of the peace shall issue his warrant for the apprehension of such person. 

The warrant shall be issued in the same manner asa warrant for an offence committed 

within the jurisdiction of the magistrate or justice of the peace issuing it, and shall contain Pe ie NnaeTS 
a memorandum stating that the warrant is issued under this Act, and, if the warrant be — 

issued under an order of government, shall also state the fact and specif'y the government. 

The memorandum may be to the following effect:—This warrant is issued under Act 


VII. 1854, and is issued under an order of the Government of . Act VII. 1854, 
sect. 4. 





241. Upon the apprchension of the supposed offender, if the offence be charged to have | ! 


ye 


been committed in any place not within the territories under the government of the Last ieee 

India Company, the person arrested shall be forthwith carried before a magistrate or justice territories. 

of the peace of the zillah or district in which he shall be arrested. The magistrate or justice cece pee 
of the peace, before whom the supposed offender shall be carried in pursuance of the last 

mentioned directions, may proceed in the same manner as in cases in which he has power 

to commit for trial, or to hold to bail for an offence committed within his own jurisdiction. 

If, after making as full an inquiry into all the circumstances of the case as the evidence 

obtainable by the magistrate or justice of the peace within the territories under the govern- er 
ment of the East India Company will enable him to make, the evidence adduced shall be jai ; 
sufficient in his judgment to warrant a committal, he shall commit the accused to some 


place of confinement within his zillah or district, which in the judgment of the mayistrate or 
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justice of the peace shall be fit for receiving the prisoner; or if there be no such place, 
tothe jail of the presidency, there to remain until he shall be delivered up or discharged 
by order of government: if after making such inquiry the circumstances shall not in 
the judgment of the magistrate or justice of the peace be sufficient to warrant either 
the committal or the holding to bail of the prisoner, he shall be discharged. Act VII, 
1854, sect. 7. 


242. If the offence charged be one committed out of the British territories in India, 
which if committed within the jurisdiction of the magistrate would be bailable, the magis- 
trate or justice of the peace may proceed accordingly, and may discharge the prisoner upon 
his giving the necessary bail. The recognizance or bail-bond in such case shall be for the 
appearance of the accused before the magistrate or justice of the peace for the time being of 
the zillah or district in which the recognizance shall be taken, on a certain day to be named 
therein, allowing reasonable time for receiving the orders of government, and on such subse- 
quent days as the magistrate or justice of the peace for the time being shall from time to 
time appoint. Act VIT. 1854, sect. 8. 


943, If the warrant be issued under an order of government, and exccuted in a pre- 
sidency or place not under the government issuing the order, notice of the arrest shall be 
forthwith communicated to such government, who shall forward the requisition and any 
documents relating thereto in their possession to the government having jurisdiction over 
the place of arrest, and suc: last-mentioned government shall have the same powers as the 
government who made the order. Act VII. 1854, sect. 9. 


244. If the person accused of the offence mentioned in any such order of government 
be proved to have been convicted and sentenced for the offence charged by a court of justice 
in any part of Her Majesty’s duminions in which the offence is alleged to have been com- 
mitted, and to have escaped before such sentence was carricd into execution; the magis- 
trate or justice of tho peace, upon proof of such conviction and sentence, may issue a 
warrant for the apprehension of the person accused, and he may be arrested and committed 
in inanner aforesaid without further proof, unless such person shall prove that the con- 
viction or sentence has been reversed or annulled. Act VIL 1854, sect. 10. 


245. If it appear to the magistrate or justice of the peace, before whom any prisoner 
shall be carried under this Act for an offence alleged to have been committed in any terri- 
tories not under the govermment of the East India Company, that particular circumstances 
exist which render it advisable that the case should be investigated by the magistrate or 
justice of the peace of a zillah or district nearer to such territorics, he shall forthwith 
report the case and the particular circumstances to the government, who shall order such 
magistrate or justice of the peace either to proceed with the case himself, or to send the case 
to be investigated by the inagistrate or justice of the peace of any other district to be named 
by the government, In the latter case the prisoner shall be sent, or if the offence be bail- 
able shall give bail, to appear before such last-mentioned magistrate or justice of the peaces 
who shall have power to deal with the case as if he had issued the warrant under which the 
prisoner shall be arrested, and all the depositions and documents shall be forwarded to such 
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magistrate or justice of the peace. The order of government shall be a sufficient justifica- 
‘tion for all persons acting in pursuance thereof. Act VII. 1854, sect. 11. 


246. The government, by whom any order under section 1 of this Act shall be made, 
may, if they think fit so to do, direct that copies of any depositions or exhibits, which shall 
have been laid before them and shall have becn certified to their satisfaction to be true copies 
of depositions or exhibits made or produced before a competent judicial officer of the terri- 
tories in which the offence is alleged to have been committed, may be received in evidence of’ 


the criminality of the person accused, and such direction shall be sufticient authority for 
receiving the same in evidence. Act VII. 1854, sect. 12. 


247. The magistrate or justice of the peace, after committing the accused or holding 
him to bail as aforesaid, for any offence committed out of the territories under the govern- 
ment of the East India Company, shall forthwith report the result of his procecdings 
to the government to which he is subordinate, together with any remarks which he may 
deem necessary or proper to make upon the whole case. Ile shall also forward with such 
report a copy of all depositions and documents used before him. Act VII. 1854, sect. 13. 


248. Upon receipt of the report, and after examining the case, the government may, 
by order in writing to be signed by the secretary to the government, order the accused 
either to be discharged, or to be held to bail to appear in such court or place and at such 
time or times as the government may think fit, or to be delivered up to some person au- 
thorised by the government or officor making the requistion to receive and take charge of 
him. In cases falling within the provisions of Act I. 1849,* the government may order 
the person accused to be tried under that Act. Act VII. 1854, sect. 14. 


249. If ordered to be delivered up, the person to whom the accused shall be ordered 
to be delivered shall not have the custody or charge of him so long as he shall remain in any 
part of the territories under the government of the East India Company; but the accused 
shall be conveyed in custody through such last-mentioned territorics, towards the territories 
in which the offence shall be alleged to have been committed, in the same manner as a pri- 
soner sent from the station of one district to that of another; and as soon as he shall have 
been conveyed to the frontiers of the territories under the government of the East India 
Company, he shall be delivered over to some person authorized by the government making 
the requisition to receive and take charge of him. If no such person shall attend to receive 
the prisoner, the latter shall be taken before the nearest magistrate, who may order him to be 
discharged out of custody, and may provide him with such means of returning to the place 
where he was apprehended, or so near thereto as he may desire, as such magistrate may 
think necessary and suitable to his station in life. Act VIJ. 1854, sect. 15. 


250. Any magistrate or justice of the peace acting under the provisions of this Act 
shall issue all necessary warrants, orders, and directions, for carrying this Act, and also any 
order made under it by the government, into effect, under his signature and seal, or seal of 
office, if he shall have a seal of office; and all magistrates and officers acting in pursuance of 
this Act shall have and exercise the same powers as if the offence charged had been 
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committed within the zillah or district subject to their jurisdiction; and in cases where the 
accused may have been held to bail, the magistrate may order the bail-bond to be renewed 
in such form as may be necessary to carry any order of government into effect ; and, if such 
bail-bond shall not be renewed accordingly, may commit the person accused to prison for such 
period as may be necessary to carry such order into effect. Act VII. 1854, sect. 16. 


251. In case any person arrested under this Act shall escape out of cnstody, he may 
be re-taken in any part of the territories under the government of the East India Company, 
in the same manner as if he had escaped from custody under process for an offence com- 
mitted in that part of such territories in which he shall be found. Act VII. 1854, sect. 17. 


252. Ifa warrant be issued, in any part of Her Majesty’s dominions not under the 
government of the East India Company, for the arrest of any person for any heinous 
offence alleged to have been committed therein, or for the arrest of any person for any 
heinous offence of which he may have been convicted by a court of competent jurisdiction 
in any such part of Her Majesty’s dominions, any mayistrate or justice of the peace within 
the territorics under the government of the Iast India Company may, upon the production 
of such warrant and proof of the signature of the officer signing it, and of his authority to 
issue the samo, and without any further proof and without any order of government, issue 
his warrant for the apprehension of the person accused; and after his apprehension may 
proceed to commit or hold him to bail in manner aforesaid, and to take such other proceed- 
ings as aforesaid as the case may require; but the person accused shall not be delivered over 
as aferesaid without an order of government. The government in such case shall have 
powers as if the proceedings had been taken in pursuance of an order of govern- 
Act VII. 1854, sect. 18. 


253. In cases in which the immediate apprehension within the British territories in 
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unless sufficient cause shall be shown to the court why such discharge ought not to be 
ordered. Provided that no such order shall be made until after notice of the application or 
of the intention to make the same shall have been given to government or to the secretary 
or one of the secretaries thereof. Act VII. 1854, sect. 20. 


255. The words heinous offence in this Act shall be deemed to include treason 
against Her Majesty committed in any part of Her Majesty’s dominions, murder, attempting 
to murder, rape, great personal violence, maiming, dacoity, thuggee, robbery, burglary, 
knowingly receiving property obtained by dacoity, robbery, or burglary, cattle-stealing, 
breaking and entering a dwelling-house and stealing therein, arson, setting fire to a village, 
house, or town, forgery or uttering forged documents, counterfeiting current coin, knowingly 
uttering base or counterfeit coin, perjury, subornation of perjury, embezzlement whether by 
public officers or other persons, and being an accessary to any of the above-mentioned 
offences. Act VII. 1854, sect. 21. 


256. Thesaid words heinous offence in this Act shall also be deemed to include any 
offence, for which by any treaty in force between Her Majesty or the East India Company, 
and any foreign prince or state, Her Majesty or the Hast India Company, shall, at the time 
of making any requisition as aforesaid, be bound to deliver up offenders to the foreign 
prince or state making the same; and any other offence which, in the judgment of the 
government to whom the requisition shall be made, shall be serious or aggravated, and for 
which the person accused cannot be tried within the territories under the government of the 
East India Company under the provisions of Act I. 1849. Act VII. 1854, sect. 22. 


257. If by any such treaty Her Majesty or the East India Company shall be bound to 
deliver up to any foreign prince or state any person liable to be proceeded against by the 
laws of such foreign prince or state, in any case not expressly provided for by this Act, or 
in any manner other than that provided by this Act, it shall be lawful for the government 
of any part of the territories under the government of the East India Company, in which 
such person may be found, upon requisition made by or onthe part of such foreign prince 
or state, to adopt such proceedings for carrying such treaty into effect, and for the surrender 
of such person, and for making any preliminary inquiry into the charge contained in the 
requisition, as it shall think fit, and any such order of the government in writing, under the 
hand of one of the secretaries of such government, shall be a sufficient authority and 
justification for all acts to be done in execution thereof. Act VII. 1854, sect. 23. 


258. Unless where a contrary intention appears from the context, the word govern- 
ment, as used in this Act, shall be deemed to mean and include the governor general of 
India in council, or the person or persons administering the executive government in any 
presidency or place within the British territories in India. The words British territorics 
in India shall include any part of the territories under the government of the Kast India 
Company. The word magistrate, as used in this Act, is intended to include a joint 
magistrate, or any person lawlully exercising the powers of a magistrate, and also a justice 
of the peace. Words in the singular number are intended to include the plural, and words 


in the masculine gender to include the feminine. Act VII. 1854, sect. 25. 
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259. Any person whilst actually residing in any part of the territories under the 
government of the East India Company may present a memorial to government, praying 
that the privileges of naturalization may be conferred upon him. Act XXX. 1852, 
sect. 1. 


260. Such memorial isto state to the best of the knowledge and belief of the me- 
morialist, his age, place of birth, place of residence, profession, trade or occupation, the 
length of time during which he has resided within the said territories, that he is settled in 
the said territories, or is residing within the same with intent to settle therein, and any 
other particulars which the government may require to be stated therein; and such memo- 
rial shall be in writing and signed by the memorialist, and accompanied by an affidavit sworn 
by him, verifying the truth of the statements contained therein. Act XXX. 1852, sect. 2. 


261. Tho memorial shall be considered by the government to whom it shall be 
presented, who shall inquire into the circumstances of the case, and may require such 
evidence either by affidavit or otherwise as they may deem proper, in addition to the before- 
mentioned affidavit of the memorialist, to prove the truth of the statements contained in 
such memorial, Act XXX. 1852, sect. 3. 


262. The government may, if they shall think fit, issue a certificate in writing 
reciting such of the contents of the memorial as they may consider to be true and material, 
and granting to the memorialist all the rights, privileges, and capacities of naturalization 
under this Act, except such rights, privileges, or capacitios, if any, as may be specially 
excepted in such certificate. Act XXX. 1852, sect. 4. 


263. The certificate shall be delivered to the memorialist; and a copy or duplicate 
thereof, together with the memorial upon which the same shall be obtained, and any 
affidavit which may accompany such memorial or be produced in support thereof, shall be 
filed by the secretary to the government, or such other officer as the government may 
direct; and such secretary or officer shall keep an alphabetical list of all persons who may 
be naturalized by such government. Act XXX. 1852, sect. 5. 


264. If any material statement contained in such memorial shall be false, the govern- 
ment may, if they think fit, by an order in writing, declare the certificate issued upon such 
memorial to be null and void to all intents and purposes, except such purposes, if any, as 
may be specially excepted in such order; and from and after such order all the rights, 
privileges and capacities derived through such certificate shall cease to exist. Act XXX. 
1852, sect. 6. 


265. Such fees shall be payable in respect of the proceedings hereby authorized as 
shall be fixed by the government, Act XXX. 1852, sect. 7. 


266. Upon obtaining such certificate, and taking and subscribing the oath as hereinafter 
prescribed, the memorialist shall, within the said territories under the government of the 
East India Company, be deemed a natural born subject of Her Majesty as if he had been 
born within the said territories; and shall be entitled within the said territories to all the 
rights, privileges, and capacities of a subject of Her Majesty born within the said territories, 
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except such rights, privileges, and capacities, if any, as may be specially excepted in such 
certificate. Act XXX. 1852, sect. 8. 


267. Nothing in this Act contained is to be construed so as to deprive the courts of Rostriction of 
the East India Company of jurisdiction over any such naturalized person, or to give to the Prvileses. 
courts of Her Majesty any jurisdiction over any such person not otherwise subject to such 
jurisdiction. Act XXX. 1852, sect. 9. 


268. Within sixty days from the day of the date of such certificate the memorialigt Oath tobe token, 
named in such certificate shall take and subscribe the oath contained in the schedule annex- 
ed to this Act. Act XXX. 1852, sect. 10. 


269. Such oath, as well as any other oath or affidavit required by this Act, may be  hoforo a 
administered by any magistrate or justice of the peace within the limits of his jurisdiction, Ecce ue ater 
or by any other person to be appointed for that purpose by government, and the person aaa 
who shall administer the oath mentioned in the schedule to this Act annexed shall grant to 
the memorialist a certificate in writing of his having taken and subscribed such oath, and of 
the date of his taking and subscribing the same, and shall forward to the government the 
oath so taken and subscribed together with a duplicate of such certificate, which oath 
and duplicate certificate shall be filed and kept with the memorial. Act XXX. 1852, 


sect. 11. 


270. The word government in this Act shall be decmed to mean the person or  woaning of terms 
persons for the time being lawfully entitled to administer the executive government in that ‘sedi ths Act. 
part of' the said territories in which the memorialist shall reside at the time of presenting 
such memorial. The word magistrate shall include any person lawfully exercising the 
powers of a magistrate ; and words denoting the masculine gender shall include the feminine. 

Act XXX. 1852, sect. 12. 


271. Inevery case in which the word oath or affidavit is used in this Act, an — Aftirmations 
affirmation to the same effect as the oath or affidavit required shall be sufficient in cases an ne 
where the person required to make such oath or affidavit shall be a person allowed by law to °*"" 
affirm in civil cases; and in every such case such affirmation shall be made before the person 
authorized to administer the oath, and the word oath or affidavit wherever used in this 


Act shall include such affirmation. Act XXX. 1852, sect. 13. 


272. I, A. B., of (here state the description of the party) do swear (or, being one of the 
persons allowed by law to affirm in civil cases, dv affirm,) that I will be faithful and bear true 
allegiance to the Sovereign of the United Kingdom of Great Britain and Ireland, and of these 
Territorics as dependent thereon, and that I will be true and faithful to the East India 
Company.” Act XXX. 1852, schedule. 
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SECTION II. 


OF JURISDICTION IN MILITARY CANTONMENTS, AND OF OFFENCES 
COMMITTED BY PERSONS ATTACHED TO THE ARMY. 


273. By sections 4 and 5, Regulation III. 1809, it was ordered, that the limits of 
cantonments, including the military bazars attached thereto, at which any division or corps 
of the army, or any considerable detachment of troops not being less than half a battalion, 
were quartered, should be fixed by the commanding officer in concert with the mavistrate. 
This rule applied to all cantonments whether situated at the place of residence of the 
magistrate, or in any other part of the district. Sections 5 and 6, Regulation XX. 1810, 
repeated and re-enacted these orders, and required plans of the cantonments and bazars to 
be prepared in quadruplicate, and one copy to be deposited in the cutcherry of the magis- 
trate, and another at the head-quarters of the station. The same regulation also required 
(vide sections 7, 8, 9, 10, and 26) that the names of persons trading for the supply of the 
troops in the station bazars, and bazars of corps, should be registered; but the registry was 
to be with their own consent; and no person was liable to be dispossessed by commanding 
officers of land or houses, situated within the bazars, although he should refuse to be regis- 
tered, or be discharged from the registry. 


274, A magistrate is not competent, under the provisions of Regulation XX. 1810, to 
pull down houses in a military cantonment, and eject their possessors, merely on the requi- 
tion of the officer commanding the station. Const. No. 1119. 


275. Where land within a military cantonment is the property of government, it rests 
entirely with the officers commanding to give directions regarding its disposal. Reports, 
L. P. 1852, part 1, page 679. 


276. The support of the police, and the maintenance of the peace within the limits of 
the cantonments and military bazars, are vested in the commanding officers ; who are required 
to adopt measures, by means of the troops, for preventing the commission of crimes within 
such limits, and-for the apprehension of persons guilty of such acts. Reg. III. 1809, 
sect, 2, cl. 1. 


277. The charge of the police, over persons registered as attached to bazars of corps, 
is vested in the commanding officers of such corps, so long as such persons are bona fide 
carrying on the occupation in respect of which they are so registered. Reg. XX. 1810; 
sect. 2]. 


278. All persons serving with any part of the army, and receiving public pay drawn 
by any officer in charge of a public department appertaining to the army, whether lascars, 
magazine men, kalassies attached to magazines or any other department or establishment, 
native doctors, writers, bhistees, puckallies, syces, grass-cutters, mahouts, surwans, or other 
subordinate servants attached to public cattle, bildars, artificers, or in any other capacity, are 
(provided they are borne upon the fixed establishment of the department in which they are 
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employed, and not otherwise) subject to be tried by a court martial for all breaches of duty 
and for all disorders and neglects to the prejudice of good order and of the local regulations 
established by the commanding officer. Reg. XX. 1810, sect. 2. 


279. Menial servants of officers within the precincts of any cantonment, garrison, mili- 
tary station, or military bazar, although not in the receipt of public pay, are subject to the 


local regulations of such cantonment, &c.; and are liable to be tried by court martial for any 
breach thereof. Reg. XX. 1810, sect. 4. 


280. Persons registered as attached to the station bazar, or the bazar of a corps, are 
subject, while so attached, to the local regulations of such bazar; and are liable to be tried 
by court martial for any breach thereof. Reg. XX. 1810, sects. 8 and.12. 


281. If any retainer of the army, of the description mentioned in section 2 of this reeu- 
lation, or any menial servant of an officer, or any person registered as attached to the sudder 
or station bazar, is charged with the commission of an inconsiderable assault or affray, or 
other act immediately tending to a breach of the peace and good order of any garrison, can- 
tonment, or bazar, within the limits thereof, as described in the plans mentioned above,—he 
is to be tried by a native court martial. Reg. XX. 1810, sect. 15. 


282. If any such person is charged with having committed a petty theft (i. e. theft 
without violence and outrage, and not exceeding 100 rupees) within the limits of the canton- 
ment or bazar, such charge is to be tried by a native court martial. Reg. XX. 1810, sect. 16. 

283. If any such petty offence is committed within such limits by any person not being 
such retaincr of the army, or the menial servant of an officer, or registered as attached to the 
bazar, the commanding officer is to cause the offender, if found within such limits, to be ar- 
rested and sent to the magistrate, who is to inquire into the facts, and punish the offender, in 


the same manner asin other cases of petty offences cognizable by the magistrate under 
existing regulations. Reg, XX. 1810, sect. 17. 


284. In all cases of crimes committed within the limits of garrisons, cantonments, or 
military bazars, which are not cognizable before a court martial in the manner described 
above, the offender, whatever be his description, if found within the limits, is to be arrested 


by the commanding officer, and delivered over to the magistrate. Reg. XX. 1810, sect. 18. 
Reg. III. 1809, sect. 2, cl. 3, 


285. The same rules apply to all such petty offences, committed by persons attached 
to the bazars of corps: provided that when such offences are committed at the distance of 
above one coss from the stations of the corps or from its actual position on a march, and 
the offender is taken in the fact, the magistrate has a concurrent jurisdiction, and may 
proceed against the offender as in other cases, or, at his discretion, remit him to the com- 
manding officer to be tried by court martial. Reg. XX. 1810, sect. 21. 


286. By the above rules the military authority in cantonments extends only to petty 
offences committed within the limits of a cantonment by a person, who is a retainer of the 
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287. A sepoy belonging to a detachment at Buxar, having shot and killed a havildar, 
while mounting guard at the fort gate, held that the case was cognizable by the civil autho- 
rities. Const. No. 760. 


288. In all places within the jurisdiction of any civil judicature, (native) officers and 
soldiers accused of capital crimes, or of violence, or of offences against person or property, 
punishable by such civil judicature, are to be delivered over to a magistrate to be proceeded 
against according to law. And ail officers and soldiers are required to asist the officers 
of justice in apprehending and securing any person so accused. Act XX. 1845, arti- 
cle 111. 


289. The provisions of the regulations which regard guards guilty of neglect of duty, 
are not applicable to military guards from provincial battalions, or from any regular corps of 
the army. If any such guard is guilty of wilful neglect in guarding the prisoners under his 
charge, or of connivance at the escape of a prisoner, or of any other act of a criminal nature 
in the discharge of his duty, the magistrate is to deliver him over to his commanding officer 
with a charge in writing, that he may be tried by a court martial. Beng. Ben. Reg. XI. 
1806, sect. 10, cl. 2. Ced. Prov. Reg. VIIL 1805, sect. 14, cl. 5. 


290. The above rulo is to be observed, with respect to any other offence involving a 
breach of military duty, and properly cognizable by courts martial ;—but does not apply to 
any criminal charge against such guards or other sepoys, which does not involve a breach of 
military duty, and the cognizance of which therefore appertains to the civil courts, Beng. 
Ben. Reg. XI. 1806, sect. 10, cl. 3. Ced. Prov. Reg. VIII. 1805, sect. 14, cl. 6. 


291. The commanding officer of a military cantonment, when required to make over 
the offender to the magistrate, is not competent to take the information of the prosecutor and 
witnesses on oath. Const. No. 1044. 


292. <Any person, having a charge or complaint to prefer against any individual resi- 
dent in any cantonment or military bazar, who has not been already apprehended by the 
persons entrusted therein with the support of the police, or if the charge or complaint is of a 
nature not to authorize those officers, under the above rules to interfere in it, —may prefer 
his complaint directly to the magistrate, who is required to proceed with respect to it, under 
the gencral regulations, in the same manner as if the offence had been committed in any 
other part of his jurisdiction, Reg. III. 1809, sect. 3, cl. 1. 


293. Under the foreroing clause the magistrates are of course empowered to issue their 
warrants and summonses against any persons residing in the cantonments and military bazars, 
in the same manner as if such persons resided in any other part of their jurisdiction ;—and 
the commanding officcrs are required to afford every protection to the officers of the civil 
authorities in the discharge of the duty entrusted to them, whether any special application 
has been made to them for such aid or support, or otherwise. Reg. IIL. 1809, sect. 3, 
cl. 2. 

294. In all cases in which it is necessary to execute any process of arrest, criminal or 
civil, within the limits of a garrison, cantonment, military station, or military bazar, (the 
process of the supreme court only excepted) the officers entrusted with the execution of such 
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process of arrest are in the first instance to carry it to the commanding officer, or in his 
absence to the senior officer actually present: and such officer, upon such process being pro- 
duced to him, is to back the same with his signature, and is forthwith to use his utmost 
endeavours to cause the person named in such process to be discovered, and, if within the 
limits of the garrison &c., to be arrested and delivered to the civil officer. But the above 
does not prevent the service by the civil officer, in the usual way, of summonses, subpoenas, 


Processes short ot 
or other process of mere citation without arrest. Reg. XX. 1810, sect. 19. — 


295. If within any military cantonment, or within any limits around the same to which Sale of spi- 
the provisions of this Act shall be extended by an order of government to te publicly eon cone 
notified, any person not amenable to articles of war, or any sutler or camp follower, shall 


Any person not 


: ble to articles 
knowingly barter, sell, or supply, or offer or attempt to barter, sell, or supply, any spirituous of wat. at can 


‘ ‘ ° . ° follower, selling &c., 
liquor, wine, or intoxicating drug, to or for the use of any European soldier, or to or for the spirits, ke., without 


use of any European or Eurasian being a camp follower or a soldiers’ wife, without a written ae aoe 
license from the officer commanding at the station, or from some person having sufficient roe eed ones 
authority from the commanding officer to grant such license, the person so bartering, selling, ao 

or supplying, or offering or attempting to barter, sell, or supply, such spirituous liquor, wine, or 

intoxicating drug as aforesaid, shall be liable, on conviction before a magistrate, to a fine not 

exceeding fifty rupees, or in the discretion of the magistrate to imprisonment, with or with- 


out hard labour, for any period not exceeding one calendar month. Act XVIII. 1853, sect. 1. 


° , : ° ‘ In the case of 5 
296. If any person convicted of an offence under section 1 of this Act, shall be convict- second conviction, 


ed under that section of an offence subsequently committed, he shall be liable to a fine not Saas or aensee 
exceeding one hundred rupecs, or to imprisonment, with or without hard labour, for any anne area 
period not exceeding three calendar months; and in such case any spirituous liquor, wine, or 
intoxicating drug, within such cantonment, or limits, which at the time of the commission of 
such subsequent offence shall belong to, or be in the possession of such person, shall without 
further proof, be deemed to be in the possession of such person for the purpose of being 


supplied to European soldicrs contrary to the provisions of this Act, and shall be liable to be 
seized and confiscated. Act XVIII. 1853, sect. 2. 


297. Ifany camp follower, or military pensioner, or the wife or widow of any soldier, camp 
camp follower, or military pensioner, shall within such cantonment or limits remove, convey, more than one seer 
or have in his or her possession, any quantity of spirituous liquor, or wine exceeding one seer Hi eager 
or quart, without a permit, to be signed by the officer in command, or such other officer as ee 
may be appointed by him to grant permits under this Act; every such person shall be liable 
upon conviction to a fine not exceeding fifty rupees, and for any subsequent offence to a fine 
not exceeding one hundred rupees, or to imprisonment, with or withont hard labour, for 
any term not exceeding three calendar months. Act XVIII. 1853, sect. 3. 


298. Section 3 of this Act shall not apply to any liquor brought into a cantonment 
for the private use of any commissioned officer. Act XVIII. 1853, sect. 4. 


299. If any person, subject to the provisions of this Act, shall be found committing any 
offence contrary thereto, any police officer, authorized under this Act, may immediately, 8" convey before 
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without warrant, arrest such person, and also seize any spirituous liquor, wine, or intoxicat- 
ing drug, together with any vessel containing the same, and any thing used for the purpose 
of removing, conveying, or conccaling the same, which may be found in his possession ; and 
shall thereupon, without delay, take such person, together with the things so seized, before a 
magistrate or other officer having jurisdiction to punish the offender. Act XVIIL 1853, 
sect. 5. 


Persons obstruct. 300. <Any person, who shall obstruct any police officer in making any arrest, or 
iy how pu- seizure, under this Act, and any police officer, who shall not, without unreasonable delay, 
take the person, or thing, so arrested or seized, before a magistrate, or other officer having 
jurisdiction to punish the offence, shall be liable, on conviction before a magistrate, toa 

fine not exceeding ote hundred rupees. Act XVIII. 1853, sect. 6. 


g 301. Any police officer, who, under color of this Act, shall, without probable cause, 
make any arrest or seizure, without a warrant, shall on conviction before a magistrate, be 
liable, to a fine not exceeding one hundred rupees, which fine or any part of it may be 
ordered by the magistrate to be paid to the person aggrieved. Act XVIII. 1856, sect. 7. 


arrestin 
robable 


setaaanceae 302. No police officer shall be competent to act under the provisions of section 5 
engine rile ating of this Act, unless he shall have a general, or special authority so to do, granted to him in 
manding officer. writing by the commanding officer or other officer empowered by him to grant the same, 


or by the officer in the immediate charge of the police. Act XVIII. 1853, sect. 8. 


a neat ines 303. In case of a conviction for any offence under this Act, the convicting magistrate 
ee ae may adjudge any liquor, wine, or intoxicating drug, in respect of which the party shall be 
Ne. convicted, and any other spirituous liquor, wine, or intoxicating drug, which shall be found 

in his possession at the time of committing the offence, and any vessel containing the same, 
together with any thing used for the purpose of conveying, removing, or concealing the 
same, or any part thereof, to be confiscated; and such magistrate may order the whole, or 
: Finer monet any part, or parts of any finc imposed under this Act, to be paid, as soon as the same shall 
aes or officer be realized, to the person upon whose information such conviction shall take place, or to the 
officer who shall have apprehended the offender, or seized any of the goods adjudged to be 


confiscated. Act XVIII. 1853, sect. 9. 


‘avin iss 304. A ; magistrate may order any thing seized under the provisions of this Act, in 
may be detained un- respect of which any person shall be charged with an offence, to be detained until the 
if acquitted, things person in whose possession the same shall have been seized shall be convicted, or acquitted 

“ * offence charged. If the person shall be acquitted, the things so seized shall be restored : 
if he shall be convicted, such of the things only, if any, as shall not be adjudged by a ma- 
gistrate to be confiscated, shall be restored ; the remainder shall be dealt with as confiscated. 


Act XVIII. 1853, sect. 10. 


305. No appeal shall lie from any order or conviction under the provisions of this Act. 
Act XVIII. 1853, sect. 11. 


European Britieh 306. European British subjects shall be amenable to the jurisdiction of a magistrate 
subjects. for any offence against the provisions of this Act. Act AVIII. 1853, sect. 12. 
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307. This Act shall not apply to the sale, or supply of any article for medicinal pur- 


Not to apply to 


_ aon ea pee PT et ical pleneees : i ee , ¥ things used for me- 
poses, by recognized medical practitioners, chemists, or druggists. Act XVIIL 1853, sect. 14. . 


308. In the construction of this Act the word cantomnent. shall include 
tress, OF garrison, or military bazar station; the word soldier shall include 
commissioned officer; the word magistrate shall include a joint magistrate, or any 
person lawfully exercising the powers of a magistrate, or a justice of the peace; the Sone 
spirituous liquor shall include toddy ina state of fermentation, or after it has been 


fermented. Words in the singular number shall include the plural, and words denotine the 
masculine gender shall include the feminine. Act XVIII. 1853, scct. 15. 


a foy- 


309. This Act shall not come into operation before the Ist day of January 1854, 
and shall not take effect within any limits around a cantonment, which shall be specified 
in any order of government, before the expiration of one month from the date of the noti- 
fication of such order: and any order for extending the provisions of this Act to any limits 


around a cantonment may from time to time be varied, altered, or suspended by government. 
Act XVIII. 1853, sect. 16. 


310. Whenever a witness in attendance before a general court martial or other military 
court (for the trial of European British subjects) duly authorized to administer an oath, 
refuses to be sworn, and the court is of opinion that the testimony of such witness is essential, 
and that there is no sufficient reason to exempt him from taking the oath, the judee advocate 
. , or other officer conducting the proceedings of the court, is authorized to forward 
such witness with a written statement to ihe magistrate, within whose jurisdiction the court 
is held ;—and the magistrate is to make such enquiries into the case as may satisfy him, that 
the witness ought or ought not to be exempted from taking an oath under the provisions of 
Reg. L. 1803. In the latter case, he is to proceed in the same manner as if the refusal to 
give evidence on oath had taken place in his own court ;—in the former, he is to certify the 
same to the judge advocate general, or other officer above referred to, and is not to impose 
any penalty on such witness. Reg. XX. 18235, sect. 4. 


311. Any person not amenable to the articles of war (for the native army), who, having 


been summoned upon any court martial, refuses or neglects to attend, or who attending 
refuses to be sworn, or to make affirmation, or to answer any lawful question, or gives such 
testimony as, if given in a criminal court, would render him guilty of perjury, or who in- 
duces any other person so to offend, is to be delivered to a magistrate to be proceeded ayainst 
according to law. Act XX. 1845, article 62. 


312. Witnesses omitting to attend (courts of requests for the native army), refusing to 
give evidence, or committing perjury, and persons suborning witnesses to commit perjury, 
are to be tried and punished, if not amenable to articles of war, in the nearest of the Com- 
pany’s courts for the administration of criminal justice (whether such court have ordinarily 
jurisdiction over such person in criminal matters or not), in like manner as if such offence 


had been committed in regard to any trial before such nearest court. Act XI. 1841, 
sect. 6. 
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313. Any person using menacing or disrespectful words, signs, or gestures, in the 
presence of a court martial (held on a native officer or soldier) then sitting, or causing any 
disturbance or riot, so as to disturb their procecdinys,—if not amenable to the articles of war 
(for the native army), is to be delivered over to a magistrate to be proceeded against accord- 
ing to law. Act XX. 1845, article 63. 


314. <Any person, civil or military, European or native, using menacing words, signs, or 
gestures, or otherwise interrupting (whether being personally present or not) the proceedings 
of any military court of requests (for the native army ), 1s punishable, if not amenable to arti- 
cles of war, in the nearest of the Company’s courts for the administration of criminal justice 
(whether such court have ordinarily jurisdiction over such person in criminal matters or not), 
in like manner as if the offence had been committed in regard to any proceeding of the 
court to which it is so referred. Act XI. 1841, sect. 7. 


315. A magistrate is competent to give effect to the sentence of a gencral court 
martial, adjudging imprisonment with labor among the convicts of the civil powcr, on the 
offender being delivered into his custody, and the sentence being certified to him for the 
purpose of his giving it effect by the judge advocate general, or his deputy, under the authority 
of the commander-in-chief; and the sentence so certified is the mavistrate’s warrant and 
authority for carrying it into effect according to the terms of it. Reg. IV. 1820, sect. 2. 


316. Whenever, under Act XXIII. 1839, (a) any sentence of a court martial adjudges 
imprisonment, or imprisonment with labor, for any offence, it is the duty of every judge, 
magistrate, sheriff, or other officer in charge of any jail, to give effect to such sentence on 
the offender being delivered into his custody, and on being furnished with a copy of the 
sentence by the officer commanding the division, garrison, regiment, or detachment, to which 
the offender belongs. Act Il. 1840, 


317. Whenever a court martial adjndges imprisonment with labor, or with solitary 
confinement, or both, or whenever the sentence of such court is commuted to any such im- 
prisonment, it is the duty of every judge, magistrate, sheriff, or other officer in charge of a 
jail, to give effect to such sentence, on the offender being delivered into his custody, and 
on being furnished with a copy of the sentence by the officer commanding the division, 
ficld-force, district, or brigade, within which the trial is held. Act XX. 1845, article 81. 


318. Officers in charge of jails are not to receive into custody any man, who may be 
sentenced to imprisonment by court martial, unless accompanied by the proper warrant of 
commitment, as prescribed by general orders, March 3, 1853, and a descriptive roll of the 
prisoner.(6) C. O. Govt. Bengal, No. 16, Dec. 6, 1854. 


(a) This Act empowers courts martial in certain cases to sentence soldiers of the native army of the Company to impri- 
sonment with or without hard Jabor for two yoars, if a general court martial, or one year ifa garrison or line court martial, 
or six months if a regimental or detachmental court martial, 

(¥) With reforence to the 2nd paragraph of the 81th Article of War for the native troops, the commander-in- 
chief is pleased to direct, that when a soldier of the native army shall be delivered over to the civil power to undergo 
imprisonment with hard labor, there shall be sont with him, in addition to # descriptive roll containing a statement of any 
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319. A person who has been tried for any offence by a court martial, under the autho- 
rity of the articles of war, cannot be tried fur the same in any other court whatever. Act 


XX. 1845, article 151. 


320. The commander-in-chief of the military forces in the service of the East India 
Company in each presidency shall have power to pardon any person belonging to the 
said forces, convicted by sentence of a court martial of any offence against the arti- 
cles of war framed for the government of the native officers and soldiers in the mili- 
tary service of the Kast India Company, which, wherever committed, is not punishable 
otherwise than by sentence of a court martial; or, instead of granting a full pardon to 
any such person, may remit any part of the punishment awarded for such offence. Act 
VI. 1850, sect. 1. 


39). Insuch cases, the commander-in-chief shall issue a warrant under his hand 
setting forth the offence, and a copy of the warrant, or other instrument, by which 
the offender is kept in custody in execution of the sentence, and pardoning or remit- 
ting such part of the punishment awarded for the offence as to him shall seem fit, Act 
V1. 1850, sect. 2. 


322. The said warrant shall be countersigned by the magistrate of the zillah, or 
city, in which the offender is undergoing his sentence; or, if he is confined in any 
prison belonging to one of the supreme courts of judicature established by royal 
charter, shall be countersigned by a judge of such court, if it shall appear to such 
magistrate or judge that the offence, wherever committed, is not punishable by any 
authority other than that of a court martial; but not otherwise. Act VI. 1850, sect. 3, 


jndelible mark upon his person and any other matter tending to his propor identification, a warrant of commitment made 
vut in the following form :— 


To tho Magistrate, or other Officer in charge of the Jail at —— 
Court Martial held at 


Sepoy* of the —- ——Kegiment of Nativet Lufantry was convicted of ————} ; and 
-— Cowt Martial on the 











Whereas at a 








-—— ~-on the day of- 





180 
whereas the said 

















day of-— —————1485_ , passed the following sentence upon the 
, that is to say,—————- ———————- (sentence to be entered in full but without signature) : 
And whereas the said sentence has been duly coufirmed§ by 








said 








commanding und the said—————is 
herewith transmitted to you to undergo the same : 

Now these are to require aud authorize you to receive the said into your custody, and to inflict upon 
him the said sentence of imprisonment with hard labor for—————-, reckoned from————the day on which the said 


sentence was pursed. 








Given under my hand at 





this ——~—day of-—————-——- 18 
To be signed by the confirming officer of areyimental, detachmentul, or line court martial, or hy the assistant adjutant 


general of the dwisioa, or the brigade major of the station, or the commaniiny officer of the regiment, if the trial has been by 
general or distriel court martial. 


* Or trooper, or private, or a5 the case may be. 

+ Or light cavalry, or artillery, or as the cnse may be. 

{ The offence to be briefiy stated here as desertiun, theft, receiving stolen goods, fraud, disobedience of lawful command, or as the case 
miny be. 


§ If there is any mitigation of the sentence, such mitigation must be noticed thus, ‘ to the extent of -—————-—-- ——- ——" 
Gencral Orders of the Commander-in-Chief, March 8, 1853. 
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323. All sheriffs, jailors, and other persons, having custody of any offender under 
sentence of a court martial, shall obey and give effect to any warrant of the com- 
mander-in-chief, countersigned by a magistrate, or judge of the supreme court, as 
aforesaid, for the pardon and release of any offender in their custody respectively, 
or for the remission of any part of his sentence. Act VI. 1850, sect. 4. 


324. Ifan European British subject, apprehended by or brought before a magistrate 
on a charge of murder, rape, robbery, theft, or other criminal offence, is found to have been, 
at the time when the offence was committed, a commissioned, or non-commissioned officer, or 
soldier, serving with any body of troops in the service of [er Majesty, or of the Company, at 
any place not within the territories subject to the presidency of Fort William, or at any 
place within such territories which is situated above 120 miles from thie aforesaid presidency, 
—or to have been, when the offence was committed, a person attached to such body of troops 
in any of the capacities specified in sections 45 and 60 of statute 4, George IV. cap. 81 (a),— 
it is the duty of the magistrate, instead of proceeding to hear evidence to the charge, to 
deliver over such person so charged, together with a statement of the charge, to the com- 
manding officer of the regiment, corps, or detachment, to which such person belongs, or to 
the commanding officer of the nearest military station, for the purpose of his being brought 
Reg. XX. 


to trial before a court martial under the provisions of the said act of parliament. 
1825, sect. 2, cl. 1. 


325. It is the duty of the magistrate, on a written application being made to him for 
that purpose by the commanding officer of any regiment, corps, or detachment, stationed or 
employed as specified in the preceding clause, to use his utmost endeavour for the apprehension 
of any British officer, non-commissioned officer, soldier, or other person of the description 
therein alluded to, who is charged with the crime of murder, rape, robbery, theft, or other 
criminal offence; and also to give his assistance, and that of the officers under his control, in 
securing the person so accused. Reg, XX. 18235, sect. 2, cl. 2. ; 


326. The judge advocate general, or deputy judge advocate, or other person appointed 
to conduct the proceedings of any court martial, assembled for the trial of offences under the 
said act of parliament, is competent to transmit to the magistrate, within whose jurisdiction 
persons whose attendance is required may reside, any warrant, summons, or other process for 
the attendance of such person ;—and it is the duty of the magistrate to give his assistance, 
and that of the officers under him, in the execution of such process, and generally to aid and 
Reg. XX. 1825, 


assist in the execution of all processes issued by such courts martial. 
sect. 2, cl. 3. 


(a) The following are the persons enumerated in the two sections quoted : all officers and persons serving and hired to 
be employed in the artillery, and in the several trains of artillery, and in the departinent of the engineers, and in the corps of 
engineers, and as military surveyors or draftsmen, or in the corps of sappers and miners, or pioneers, and all persons under 
the ordnance, and all apothecaries, veterinary surgeons, medical storekeepers, hospital stewards, and others serving on the 
medical establishment of the army, licensed sutlers and followers :—all officers and persons commissioned or employed in the 
commissariat department, or us storekeepers, and all civil officers under the ordnance, and all placed under the command of 
any general or other officer. 
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327. Magistrates are prohibited from receiving, and inquiring into any criminal charge 
of the nature described in sect. 2 of statute 4 Sesens IV., cap. 81(a), which is preferred to 
them against any British commissioned or non-commissioned officer, soldier, or other person 
attached to the army, who has been regularly brought to trial under the provisions of the 
said Act, and acquitted or convicted by the sentence of a court martial of such offence: pro- 
vided however that when it is ascertained by the magistrate, on due inquiry, that any person 
accused of such offence, and subject to court martial, has not been brought to trial for such 
offence before a court martial, and that no effectual proceedings have been taken, or have 
been ordered to be taken, against him, then it is the duty of the magistrate to report the cir- 
cumstance for the information and orders of the governor-general in council; who may 
direct the case to be proceeded upon in the ordinary course of law; and the magistrate, if so 
authorized, is competent to proceed against the offender under the provisions of the regula- 
tions. Reg. XX. 1825, sect. 2, cl. 4. 


328. But magistrates are not restricted by the above rules, cither in their ordinary 
capacity of magistrates, or as justices of the peace, from procecding against all British sub- 
jects, charged with criminal offences, who are not attached to the army, or subject to be tried 
for such offences by a court martial. Reg. XX. 1825, sect. 2, cl. 5. 


329. The above rules, as far as they relate to criminal offences committed by persons 
attached to the army, being British subjects, are not to be held to apply or to be in force, 
when such offences are committed by such persons attached to any body of troops stationed 
in the garrison of Fort William, or at Barrackpore, Midnapore, Dum-Dum, or at any other 
place within the territorics under the presidency of Fort William, not situated at a ¢reater 


distance than 120 miles from the said presidency. In all such places, the powers and autho- 


rities vested by law in the magistrates and justices of the peace are in full force and effect. 
Reve, XX. 1825, sect. 2, cl. 6. 


(a) The criminal acts described in the section quoted are,—wilful murder, theft, robbery, rape, or any other crime 
which is capital by the laws of England, or using violence, or committing any offence against the person or property of any 
subject of his Majesty, or any other person entitled to his Majesty’s protection, or to the protection of the respective 
governments of the Mast India Company, or any state in alliance with the said Company, within the territories of any 
foreign state, or in any country under the protection of his Majesty or the said Company, or at any placo in the territories 
under the government of the said Company situated above 120 miles from the said presidencies respectively. 

(b) A limit to the jurisdiction of courts martial is distinctly marked in the rules quoted above, and it would seem easy 
to assign to each casc its specific class ; but in fact many cases arise, in which it is as difficult to distinguish the legal as the 
most expedient jurisdiction. 1t is doubtless impossible to provide against all contingencies ; offences which cannot be strictly 
called military, may yet partake so much of their nature, that no punishment could be adjudged on adequate grounds under 
the civil code. Capt. Simmons, in his work on the practice of courts martial, says: ‘‘The general jurisdiction of courts mar- 
tial extends to the trial of the persons, and for the offences, declared under the power of the mutiny act, whother they be com- 
mitted at home or abroad; and also, in default of a competent court of civil judicature, to the trial of military persons for all 
offences against the municipal law of the land; for which civil offences they would not otherwise he amenable to courts mar - 
tial, except indeed officers, in a limited degree, so far as the honor or discipline of the army be affected.’? The general prin- 
ciple of the subordination of the military to the civil power is thus stated by Mr DeLolme: ‘‘All courts of 4 military kind 
are under a constant subordination to the ordinary courts of law. Officers who have abused their private power, though ons 
in regard to their own soldiers, may be called to account before a court of common law, and compelled to make proper nutis- 
faction. Even any flagrant abuse of authority committed by members of courts martial, when sitting to judge their own 
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330. As regards the amenability of British officers and soldiers to magistrates, under 
the 53rd George III, chapter 155,* with reference to the provisions of the 4th George IV,— 
chapter 81, and Reg, XX. 1825, the following opinion was given by the advocate general. 
“The statute 4th George IV, chapter 81, although it repealed the next or 106th section of 
the statute 53 George III, chapter 155, leaves the 105th section unrepealed ; and Reg. XX. 
1825, which was enacted by a subordinate Icgislature, and in my opinion solely with a view 
of carrying out the provisions of statute 4th George IV, chapter 81, cannot in any way affect 
the operation of the statute 53 George III, chapter 155. The statute 4 George IV, chapter 
81, has been amended and re-enacted by successive enactments, 3 and 4 Vict. chapter 37, 
and 12 and 13 Vict. chapter 43. Under the latter Acts the same powers as were formerly 
conferred upon courts martial, distant more than 120 miles from the presidency, have been 
continued ; but they both contain an express provision that nothing in those Acts contained 
shall be construed to exempt any officer or soldier from being proceeded against by the 
ordinary course of law, a provision which leaves the jurisdiction of the magistrates under 
statute 53 George II, chapter 155, and Act V. 1848, and of the supreme courts, wholly 
untouched. With respect to offences committed by British officers and soldicrs, and not 
falling within the terms of statute 53 George III, or Act V. 1848, I am of opinion that they 
are only cognizable by the supreme court or courts martial, both of which courts appear to 
me to have concurrent jurisdiction over British officers resident beyond 120 miles from the 
presidency.” C. O. No, 91 of vol. 4. 


‘SECTION UT. 
OF COMPLAINTS. 


331. The magistrate should himself hear and decide on every petition, and should pass 
an order on it in the presence of the petitioner: he should not make over petitions, when first 
presented, to law-officers and sudder ameens for report.(a) Const. No. 627. 


people, and determine upon cases entirely ofa military kind, makes them liable to the animadversion of the civil judge. To the 
above facts concerning the pre-eminence of the civil over the military powcr at largo, it is needless to add, that all offences 
committed by persons of the military profession, in regard to individuals belonging to the other classes of the people, are to 
be determined upon by the civil judge, Any use they may make of their force, unless expressly authorized and directed by 
the civil magistrate, let the occasion be what it may, makes them liable to bo convicted of murder for any life that may have 
been lost. To allege the dutics or customs of their profession in extenuation of any offence, isa ploa which the judge 
will not so much as understand. Whenever claimed by the civil power, they must be delivered up immediately,” 

(a) Petitions ought to be received every day at a fixed hour. The practice of taking petitions only on stated daya of the 
week is very reprehensible. It is said in the case of Suroop Chunder Surmah, (Reports L, P, 1852, part 2, page 812) that 
it is objectionable for & magistrate to receive petitions in a box, or in any other way to afford * opportunities for fraud and 
for making malicious aspersions, which could not with safety be attempted if petitions were novor taken except openly from 
the presenters, and they were heard instanter,’’ But this opinion seems questionable. Such a rule would be properly 
followed in a judge's office ; but a magistrate is also a police officer, and he may frequently be deprived thereby of valuable 
information, which a timid native ventures to put forward only anonymously, At the same time it behoves him to act ona 

petition with great caution, deliboration, and sclf-commaud. 
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All complaints, or charges with the orders thereon, are to be recorded in the office 
Beng. Reg. IX. 1793, sect. 23. Ced. Prov. Reg. VI. 1803, sect. 22, 


333. Magistrates are prohibited from requiring complainants to swear to the truth of 
what is alleged in their petitions. When any petition preferring a criminal charge is thought 
by the magistrate to call for judicial investigation, the only regular and proper course is to 
take the complainant’s deposition on oath or solemn declaration. C. O. No. 27 of vol. 4, WV. P. 


332, 
of the magistrates. 


334. Upon a complaint being preferred in writing to a magistrate, against any person 
subject to his jurisdiction, for treason(a) ; murder ; robbery; house-breaking; theft; setting 
fire to a village, house, or other building ; counterfeiting the coin; or any other crime declared 
not to be bailable; or though not so expressly declared involving such dangerous breach of 
the peace, or degree of criminality, as from the facts deposed to before the magistrate may 
appear to require the immediate apprchension of the accused, and to render the admission of 
bail unsafe and improper ;—the magistrate on the truth of the charge being deposed to by 
the complainant (or as is required below in paras. 336 and 337), is to issue a warrant for the 
apprehension of the accused in prescribed form,* and directed to the nazir of the criminal 


court. Reg. [X. 1807, sect. 3, cl. 1 and 2. 
335. If the magistrate, in any bailable case of the nature above described, judge it 


proper to authorize the officer, to whom the warrant is committed, to reccive bail for appear- 
ance (with or without security for keeping the peace), it shall be so specified in the warrant, 
with the extent of the bail (and security) required, in prescribed form.* Reg. 1X. 1807, 
sect. 3, cl. 3. 


336. The attendance and deposition of the complainant is not indispensable in pre- 
ferring a criminal charge, when sufficient reason can be assigned for his non-attendance. 
If the complainant be unable to attend in person, or if he were not himself present at the 
commission of the act complained of, his written plaint presented by an authorized agent,f 
and corroborated by the deposition on oath or solemn declaration of one or more persons 
present, or otherwise personally informed of the truth of the complaint, shall be sufficient 
grounds for receiving the same, and for issuing process avainst the party accused, unless thie 
magistrate see reason for making the previous inquiry authorized as below. Reg. IX. 1807, 
sect. 4. 


337. But, in ordinary cases, individuals having charges of a criminal nature to prefer, 
are to attend in person to institute and conduct the prosecution before the magistrate, and 
likewise before the sessions court; and agents are not to be permitted to interfere in the 
conduct of such prosecutions, unless substantial reasons be shown (to be recorded on the 
proceedings of the magistrate) why the prosecutor himself should not attend to carry it on 
in person. The nizamut adawlut and session judge are to restrain any ill-judged exercise 


(a) When any person is charged with treason, rebellion, or other crime against the State, the magistrate is to give 
immediate notice thereof to government; and is to pay immediate and strict attention to all orders, which are transinitted 
to him by government for the apprehension of persons charged as aforesaid, or for making any enquiry respecting such 
persons, or for committing them to take their trials bofore the ordinary courts, or before the special courts described in 
this Act. Act V. 1811, sect. 6. See sect. 1, chap. 2, Book 5, *‘ of State Offences,” 
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of the discretion vested in the magistrate with respect to this point. 


Reg, III. 1812, 
sect. 3. 


338. But no warrant for apprehension is to be issued at the instance of a complainant, 
unless the truth of the charge is deposed to on oath (or solemn declaration) either by the 
complainant himself or by some other credible person. This however is not to restrict a 
magistrate from issuing process to apprehend a person suspected of having committed a 
heinous crime, or for whose apprehension sufficient cause may appear upon the report of a 
police officer, or upon any other credible information. Reg, 1X. 1807, sect. 4. 


339. The provisions of sect. 4, Reg. IX. 1807, expressly authorize the issue of a 
warrant to apprehend persons charged with serious offences upon credible information with- 
out a written complaint or deposition on oath. N. A. R. vol. 1, page 277.—For form of 
warrant to be used in such cases, see Appendix A, No. 47. C. O. No. 24 of vol. 4. 


340. And the magistrate is not to issue any process without previously examining the 
prosecutor as to the specific facts of the case, and satisfying himself that adequate grounds 
exist for procecding against the accused. Reg. III. 1812, sect. 2, cl. 6. 


341. A session judge cannot order a magistrate not to issue process to apprehend a 
released convict, or other particular individual. Const. No. 1100. 

342. The sudder court refused to accede to the recommendation of the session judge 
that the magistrate should be directed to put certain persons on trial, on the ground that 
such a matter must be left entirely to the discretion of the magistrate. Reports L. P. 
1856, part 1, page 62. 


343. If the magistrate see cause to distrust the truth of the complaint, whether from 
the nature of the charge, as manifestly improbable, exaggerated, or vexatious; or from the 
circumstances deposed to before him, considered with the known situation and character of 
the person accused; and if the immediate arrest of the party complained against appear 
unnecessary and objectionable,—the magistrate is authorized to postpone issuing his warrant 
for apprehension, and to cause a previous inquiry to be made, either by means of the local 
police officers, or in such other mode as he shall judge most proper for the purpose of 
ascertaining the truth or falschood of the complainant’s allegations. If the result of the 
inquiry induce the magistrate to believe the charge well founded, and the offence be of the 
nature described in section 3}, he is to issue his warrant for the apprehension of the accused, 
as therein directed. Lut if the accusation appear groundless, or though well founded 
if the offence be of a bailuble nature, he is, in the former case, to dismiss the complaint, or, 
in the latter case, to direct bail to be taken from the accused for appearance in person, or by 
vakeel, to answer the charve. Reg. 1X. 1807, sect. 5. 


344, A prosecution for a misdemeanor cannot be originated except on the application 
of the aggrieved party; N. A. R. vol. 3, page 171; Reports JF. P. 1851, pages 36 and 624 ; 
and without a formal complaint a charge cannot be taken up. Reports W. P. 1855, part 2, 
page 729. So, a magistrate cannot institute proceedings against, and punish a person, in the 
absence of any application to that effect from the complainant. Reports W. P. 1851, page 90. 
As regards prosecutions initiated by civil courts, see section “of commitment.” See also para: 349, 
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345. Where it appeared that the prosecutor was not the aggrieved party, having col- No 
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oath (or declaration), if satisfactory reason be assigned by the complainant for not attending to 
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is to issue a summons,” specifying the offence charged, and, according to the circumstances . - °. Book iM 
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in person or by vakcel, and give bail (if required) according to the exigence of the summons persons neglecting 
within the period limited by it, the magistrate is to issue a warrant under his official seal and | 7 
signature for the apprehension of the accused; and if he abscond, is to proceed against 

him in the manner directed by sect. 4, Reg. XI. 1796 for Beng. and Ben. ; and sect. 4, 
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351. All proceedings under this Act are subject to the like appeal as other proceedings Appeals. 
of such magistrates and officers. Act II. 1856, sect. 3. 
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the truth or falsehood of such charges are invariably to be conducted by the magistrate 
in person or his assistant, aided so far as is authorized by the existing regulations by the 
native officers attached to his sudder cutcherry. Reg. VII. 1811, sect. 6. 


354. Police officers are not to take cognizance of such cases; but are to refer persons 
preferring such to the magistrate’s court, recording the particulars in the thana diary. 
Reg. XX. 1817, sect. 12, cl. 1 and 2. 


355. Rape is among the offences which the magistrate is prohibited from referring to 
the police by Reg. VII. 1811; but it is not mentioned in sect. 12, Reg. XX. 1817, 
among the charges not cognizable by them. Such case may now therefore be legally refer- 
red to them for investigation, or may be preferred directly at the thana. Const. Nos. 
1174 and 1365. 


356. In such cases, if the complaint is brought before the magistrate by the proper 
complainant in the course of a judicial investigation in a separate case, charge by petition is 
not necessary. (This was held in a case of the murder of a wife by her husband in which the 
prisoner accused the deceased of committing adultery, and the magistrate took up the charge 


of adultery against the paramour on the deposition on oath of the prisoner.) Const. 
No. 1199. 


357. In such, as well as in more heinous cases, the magistrates are strictly prohibited 
from issuing any process without previously examining the prosecutor as to the specific facts 
of the case, and satisfying themselves that adequate grounds exist for procecding avainst the 
accused party. Ifthe magistrate see grounds to distrust the truth of the charge, previous y 
to issuing process against the accused, he is to summon the witnesses named by the prosecu- 
‘--, or as many of them as he may judge proper, and examine them as to their knowledge of 
the facts and circumstances ; but inquiries of this nature are on no account to be committed 
to, the police.(a@) On such occasions, the rules* contained in the preceding clauses of this sec- 


tion rerarding the payment of tho subsistence of witnesses are to be duly enforced. Reg. 
III. 1812, sect. 2, cl. 6. 


358. When a magistrate instituted a custom of giving the defendants an opportunity of 
appearing to answer the charge by notice served on them at the time of the institution of the 
suit, thereby obviating the unnecessary summoning of a large number of defendants, and their 
consequent ultimate acquittal; the sudder court approved of the practice, observing that 
such notice to the accused is not compulsory, nor does it in any way supersede the processes 
prescribed by law for procuring the attendance of accused persons if they do not attend vo- 
luntarily. It may be of obvious advantage to give to a defendant, or to one of several 


(a) The practice, on a complaint being preferred, of first summoning the witnesses cited in support of thom, and after 
examination discharging the same, before issuing orders regarding the appearance of the same, is not illegal, being authorized 
by sects. 5 and 6, Reg. IX. 1807. A magistrate may, however, always resummon a4 witness on the expression of a wish to that 
effect by the accused, who is entitled under the law (cl. 2, sect. 18, Reg. VII. 1803) as interpreted by Const. Nos. 658 and 
1280, to be confronted with the witnesses who depose against him, and cross-examine them ; though this privilege is seldom 


desired to be exercised, at least in tho bulk of petty and insignificant cascs coming under the cognizance of the local criminal 
courts, C,0O. W. P. No. 1559, Decr. 18, 1854. 
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defendants, the option of being present on the first taking of evidence upon a charge.(a) 
C. O. No. 107 of vol. 4. Z. P. 


359. The practice adopted by a magistrate of summoning only one defendant in the 
first instance, and postponing the summons of the others until he had taken the evidence for 
the prosecution, was condemned as not being strictly conformable to the regulations; and the 
authorities were required to adopt every possible means to prevent the indiscriminate sum- 
mons or apprehension of persons charged with petty offences on groundless suspicion and 
without sufficient cause. (a) C.O. Nos. 19 and 33 of vol. 2. 


360. In order to accomplish this, a magistrate required his assistants to embody ina 
proceeding the proof adduced against the accused previous to issuing a summons for their 
attendance; and he directed the uncovenanted officers to abstain fromsummoning tlie ac- 
cused until they had submitted such proceeding and the original depositions to himself. 
C. O. No. 63 of vol. 2. 


361. In cases of atrivial nature, such as abusive language, slight trespasses, and in- 
consideruble assaults or affrays, in which there may be no reason to apprehend that the 
accused will abscond, bail for appearance is not to be required in the first instance; but may, 
at any time during the investigation of the charge, be called for by the magistrate, if cireum- 
stances render it necessary. leg IX. 1807, sect. 8. 


362. Onacomplaint being preferred in writing to a darogah, or other officer of police 
authorized to receive the same, against a person subject to his jurisdiction, for any bailable* 
crime or misdemeanor cognizable by the police, and which does not require the immediate 
apprehension of the accused, the police officer receiving such complaint, upon the complainant 
making oath or declaration to the truth of the complaint,—or without such oath or declara- 
tion, if satisfactory reason be assigned by the complainant for not attending to make the 
same, and the truth of the charge be deposed to on oath or solemn declaration by some other 
credible person,—is to issue a summons f. Reg. XX. 1817, sect. 24, cl. 1. 


363. If the charge is of a serious nature, the police officer may require bail, to be 
specified in the summons;} but it is in no case to excecd what may be sufficient to prevent 
the parties absconding before the case comes before the magistrate, who is then to issue such 
further process or order as he may judge proper. Reg. XX. 1817, sect. 24, cl. 3. 


364. If an accused person, on whom a summons has been served, does not attend in 
person or by vakeel, and give bail (if required) according to the exigency of the summons, 
within the period limited by it, the police officer is to issue a warrant* for his apprehension. 
Reg. XX. 1817, sect. 24, cl. 4. 


365. Upona complaint being preferred in writing to a darogah, or other police officer 
authorized to receive the same, or on the receipt of credible information, whether given by 
confessing prisoners against accomplices, or by other person against any person subject to 


(a) There is one objection to this notice, viz. that the service of it cannot be enforced by law. 
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his jurisdiction, for any crime of a heinous nature,—such as murder, robbery, house-break- 
ing,” theft,* maiming, wounding, arson, counterfeiting the current coin, or knowingly utter- 
*«~ base coin, or any crime involving a dangerous breach of the peace, such asa violent 
affray, or assembling persons to commit an affray, or any similar offence requiring the im- 
mediate apprehension of the offender,—and on the complainant, or other credible person 
acquainted with the case, deposing on oath (or solemn declaration) to the truth of the com- 
plaint,—the darogah is to examine the party deposing regarding the circumstances of the 
case; and on his being satisfied from the particulars communicated that there are grounds 
to believe the charge well-founded, and that the immediate apprehension of the offender is 
necessary to the ends of justice, he is to cause the accused to be apprehended by a warrant,t 
and sent in safe custody to the magistrate within 48 hours after his apprehension ; unless any 
special reason appear, why the issue of such process should be stayed until the charge ig 
reported for the ordersof the magistrate, in which case such report is to be made without 


delay. Mee. XX. 1817, sect. 25, cl. 8. 
366. Persons charged with murder, robbery, house-breaking, theft, arson, counterfeiting 


the coin, maiming or serious wounding where the life of the person wounded is in danger, 
are not to be admitted to bail, if there are reasonable grounds for believing such persons 
guilty;—but in all other cases, if sufficient bail is tendered for appearance before the magis- 
trate, the police officer is to accept such bail, { and immediately to release the person appre- 
hended. Reg. XX. 1817, sect 25, cl. 8. 


367. Persons who wound or slay murderers, robbers, or thieves, in their own defence 
or in defence of their property, are not to be proceeded against or placed in restraint, or re- 
quired to give bail, except under special orders of the magistrate. Police officers violating 
this rule are to be dismissed. Reg. XX. 1817, sect. 25, cl. 10. 


368. In cases of manifest necessity, when the police officer is apprehensive of danger to 
the public tranquility by the enlargement of a person, arrested on a charge of a bailable 
offence, without security for his peaceable conduct, he may require from him security to 
keep the peace, in addition to bail, the surety (or sureties) executing a recognizance in an 
amount to be regulated by the circumstances of the case, and the condition of the person 
executing the same. Reg XX. 1817, sect. 25, cl.11. 


369. The magistrates upon receiving any charge, are to be careful to ascertain from 
the complainant, and to record upon their proceedings, on what day of the month, in what 
year, and at what time of the day or night, the act complained of was committed. 
Beng. Reg. UX. 1793, sect. 6. Ced. Prov. Reg. VI. 1803, sect. 6. 


370. Upon the prisoner being brought before the magistrate, he is to enquire into the 
circumstances of the charge, and to examine the prisoner, and the complainant,|| and also 
such other persons as are stated to have any knowledge of the crime or misdemeanor alleged 
against the prisoner, and to commit their respective depositions to writting. The complainant 
and the witnesses are to be examined on oath, but the prisoner shall not be required to swear to 
the truth of his deposition. Beng, Reg. IX. 1793, sect. 5. Ced. Prov. Reg. VI. 1803, sect. 5, 
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371. Magistrates are also, in all cases, to make full inquiry into every circumstance 
likely to lead to the ascertainment of the truth, and are competent to exercise their discretion 
in taking evidence on behalf of the person accused, with a view to afford him an opportunity 
of establishing his innocence, before proceeding to commit him to take his trial at the sessions. 
Reg. VIII. 1830, sect. 2, cl.l. See also C. O. No. 54 of vol. 2, paras. 13 and 14. 


372. When the prisoner is put on his defence, his guilt is not to be assumed; the charge 
should be clearly stated to him, and he should be asked in simple terms what he has to say 
for himself. N. A. R. vol. 6, page 264. 


373. It was held irregular to proceed to a decision in a case of trespass, when another 
case under Act IV. 1840, regarding the same subject matter, was at the time pending. In 
such cases, the court observed, if there be any matter for investigation, as regarding the 
plunder or obstruction, not the produce of land, mecessarily connected with the disputed 
possession of land, such matter must be brought forward in a distinct complaint, and is most 
properly to be disposed of after the questions falling under Act IV. 1840 have been decided. 
Reports Z. P. 1852, part 1, page 896. 


374. After this inquiry, if it appear to the magistrate that the crime or misdemeanor 
charged against the prisoner was never committed, or that there is no ground to suspect him 
to have been concerned in the committing of it, the magistrate is to cause him to be forthwith 
discharged, recording his reasons for releasing him. On the contrary, if it appear to the 
magistrate that the crime or misdemeanor was actually committed, and that there are grounds 
for suspecting the prisoner to have been concerned in the perpetration of it, the magistrate 
is to cause him to be committed to prison, or held to bail (according as the offence is bailable 
or not), to take his trial at the sessions ; and is to bind over the complainant to appear and 
carry on the prosecution, and the witnesses to attend and give their evidence. Beng. Reg, 
IX. 1793, sect. 5. Ced. Prov. Reg. VI. 1803, sect. 5. (a) 


375. Magistrates are competent, of their own authority, notwithstanding the existence 
of grounds of suspicion, to release any person charged before them with any crime or mis- 
demeanor, whenever, from the whole of the evidence adduced in support of the charge, and 
that adduced in behalf of the party charged, there does not appear a reasonable probability of 
conviction under a committal for trial before the sessions. Reg. VIII. 1830, sect. 2, cl. 2. 


376. Such order of release is not such an acquittal as would bar the re-institution of the 
case in the event of further evidence being found, if it be made conditional on the discovery 
of further proof, or if the offence charged be beyond the competency of the magistrate. 
Reports W. P. 1856, part 1, page 20. 


377. Itis competent toa magistrate to limit his conviction to what he may consider 
to be established against a prisoner upon evidence in respect to particular facts, although the 
charge, referring to the same facts, which was at first preferred against the prisoner, and to 
which he was called on to answer, may have been of a much graver nature. ‘The charge, as 
in the first instance laid before, or stated by, a magistrate, may be inaccurate or mistaken. 


(a) For the rules to be observed in making commitments to the sessions, see subsequent section ‘‘ Of commitments.” 
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In his decision it is his duty to confine his judgment and sentence to the offence that he finds 
to be proved. Reports Z. P. 1853, part 1, page 579. 


378. It is obviously the duty of each committing officer gravely to consider the actual 
weight and character of the evidence against each prisoner, before he proceeds to make his 
commitment. A prisoner committed to the sessions is, in most cases, subjected to imprison- 
ment, or to detention on bail until the trial can take place; and itis not a light thing to expose 
any person (who must always be presumed to be innocent, till proved otherwise) to such dis- 
grace and distress as must invariably attach to such a condition. The party injured, who 
was, perhaps, reluctant even to complain to the magistrate, should not, unless there be grounds 
to anticipate a conviction, be further harassed by an order for his attendance at the sessions. 
The witnesses, who, for the most part, have no interest in the prosecutor’s case, should not, 
without sufficient cause, be again called away from their homes to attend at the sessions, 
after they have already once appeared before the magistrate. Finally, the time of’ the judge 
and his Jaw officer, or of a jury, should not be uselessly employed when the other claims on 
their services are so numerous and important. All these evils necessarily result from in- 
judicious and indiscriminate commitments, and it is the bounden duty of every officer to put 
a stop to them. The court have too frequently had to notice improper commitments, 
where fatal contradictions between the evidence recorded by the magistrates and the original 
proceedings before the darogah have been entircly overlooked and left unexplained by 
committing officers. In many dacoities, the earlier reports from the police show distinctly 
that no person was recognized; notwithstanding which, the committing officer puts faith in 
the subsequent depositions (almost verbatim similar one to the other) given before himself, 
in which a number of persons are identified under the most improbable, sometimes hardly 
possible, circumstances. The result of such a commitment must be an acquittal. With 
regard to the class of doubtful cases, where the guilt of the prisoner turns chiefly on 
circumstantial evidence, every thing depends upon the experience and discretion of the 
committing officer; andthe court are unable, therefore, to lay down any instructions for 
their guidance beyond the considerations already suggested above. They observe, how- 
ever, that such occasions afford opportunities for exhibiting judicial aptitude, and they will 
always be ready to record their approbation of those officers, who evince their ability and 
judgment, which will be tested by the result of their commitments. C. O. No. 19, July 11, 
1855, L. P. 


379. All bail-bonds for prisoners released upon bail, and the recognizances required to 
be taken from prosecutors and witnesses, are to be for a specific sum, the amount of which is 
to be determined by the magistrate, upon a due consideration of the case and the circum- 
stances and situation in life of the parties, and are to contain a clause declaring the amount 
forfeited to government in the event of the condition of it not being performed. Beng. Reg. 
TX. 1793, sect. 5. Ced. Prov. Reg. VI. 1803, sect. 5. 


380. In all cases investigated by the magistrate, no intermediate proceedings of length 
are to be admitted. In the event of its being necessary to require further investigation by 
the police, or the attendance of further evidence, it will be sufficient to pass an order to that 
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effect in as many words, without entering into any detail of the facts of the case. C. O. 
No. 138 of vol. 3, L. P. 


381. Every decision, sentence, or final order, which shall hereafter be made or passed 
by any officer of the East India Company acting judicially, together with the reasons for 
making or passing the same, shall be written in the vernacular language of such officer ; and 
shall be dated and signed by such officer in court at the time of his making or passing the 
same; and the original shall be filed with the record or proceedings in the case; anda 
translation thereof, where the original is recorded in a different language to that in ordinary 
use in proceedings before such officer, shall be incorporated in the decree or record of the 
decision, sentence, or order. Act XXXIIT. 1854, sect 1. 


382. Nothing in this Act shall be so construed as to require officers of the East India 
Company acting judicially to write their decisions, sentences, injunctions, or orders, in open 
court. Act XXXIII. 1854, sect. 3. 


383. No appeal shall lie from any decision, sentence, injunction, or order, nor shall the 
same be reversed or remanded, upon the ground of non-compliance with the provisions of 
this Act. But the appellate court may, by precept, require the officer of the lower court to 
comply with the provisions of this Act; and to certify his reasons for any such decision, 
sentence, or order, to the appellate court; and any such appellate court may, if it deem it 
necessary for the ends of justice, postpone its final decision in the appeal, until such 


precept shall have been returned. Act XXXIIT. 1854, sect. 4. . | 

384. Every criminal officer, acting judicially, is bound to record his decision, sentence, 
or final order, together with his reasons for making or passing the same, in the mode 
prescribed above. Prescribed tabular forms* are to be filled up and placed on the record of 
each case. Where it may happen that, on the same charge, one prisoner is convicted and 
another is acquitted, both forms must be employed. In cases under Act IV. 1840, and in 
miscellaneous cascs, no form is prescribed ; but cach officer is to adopt such form as is re- 
quired by the special nature of the case before him. In no case is it necessary to give an 
abstract of the depositions of witnesses. Such abstracts are useless and untrustworthy. The 
officer deciding the case has already heard the depositions at length, and the appellate court 
must also peruse the original depositions. Such parts of the evidence as are necessary to the 
understanding of the case will be so referred to in the grounds of the decision recorded by 
the officer who tries a case, that he will have only himself to blame, if his arguments founded 
thereon are misunderstood by the appellate authority. C.O, No. 14, Feb. 9, 1855, L. P. 
C. O. No. 789, June 16, 1855, W. P. 

385. Native deputy magistrates will of course use only the vernacular form ; but 


European officers will file with the record of every case decided by them both an English form, 
C. O. No. 789, June 16, 1855, W. P. 


386. It is the duty of session judges to see that these rules are duly carried out by the 
magisterial authorities, who on their part must exact an observance of them from the deputy 


and a counterpart in the vernacular. 
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the purposes of the Act ; and must take proper notice of every occasion of its injunction 
being neglected. C. O. Jan. 20, 1855, W. P. 


387. When complaints brought before a magistrate for petty offences, such as abusive 
language, calumny, inconsiderable assaults, or affrays, or petty thefts,* appear to him to be 
litigious, vexatious, or groundless, he is authorized to punish the complainant by imprison- 
ment not exceeding fifteen days, or fine not exceeding fifty rupees—unless the offender is an 
actual proprietor of Jand paying an annual revenue to government of more than ten thousand 
rupees, or a proprictor of ayma land paying a quit revenue to government exceeding five 
hundred rupees per annum, or of lakhiraj land the annual produce of which is above one 
thousand rupees, in which cases the offender is liable to a fine not exceeding two hundred 
rupees. Beng. Reg. IX. 17938, sect. 10. Ced. Prov. Reg. VI. 1803, sect. 10. 


388. Whenever any charge upon investigation proves manifestly malicious, vexatious, 
or unfounded, the magistrate may, in extension of the above punishment, sentence the person 
by whom the charge has been preferred to such period of imprisonment, not exceeding six 


months, as on consideration of the apparent motives and tendency of the charge appears 
proper. Reg. VII. 1811, sect. 5. 


389. The punishment under the latter provision cannot be inflicted in addition to that 
prescribed in the former;—the maximum would be six months’ imprisonment, or a fine of 


fifty rupees (except in the cases of the particular classes noted, in which the fine may be 
two hundred rupees.) Const. No. 459. 


390. The power of the magistrate in cases of this nature is restricted to the cognizance 
and disposal of those only that have been primarily instituted before him. He is not com- 
petent therefore to award punishment for a false complaint made before the revenue authori- 
ties, no case connected with such complaint having originated in his court. Const. No. 1220. 


391. If, upon inquiry by police officers, a complaint appears to be false and malicious, 
the darogah is to report the circumstances to the magistrate, and to require the complainant 
to furnish bail for his appearance before the magistrate; in the event of his not conforming to 


such requisition, he is to be forwarded under custody to the foujdaree court. Reg. XX. 1817, 
sect. 23, cl. 3. 


392. A person preferring a false and malicious complaint before a darogah, but not 
sworn to the truth of it, is not liable to punishment under the above provisions. Const. No. 
1189. 


393. The giving false information to the police, noton oath or solemn affirmation, is 
not a punishable offence. Reports L. P. 1852, part 2, page 968. 


394. The provisions of sect. 5, Reg. VII. 1811, only empower the courts to award 
sentence of imprisonment, when a false and unfounded charge is laid against a particular per- 
son, so as to cause injury and annoyance to him; but not where the complainant has made 
no charge against another, but has merely made a report to the police of the occurrence of a 
dacoity, which report, on enquiry, has been proved to be false. Colebrooke's Reports, page 111. 
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395. It is not strictly indispensable to take a defence from a party before sentencing 
him for a false and malicious charge, as the proceedings connected with the charge contain 
the proof of its being false and malicious, and it is upon them that his summary conviction is 
by law permitted. The court however think that the party accused of bringing such charge 
should be allowed, before being sentenced, the opportunity of making any statement by which 
he may desire to remove the impression of the false and malicious nature of the charge 
arising out of the proceedings. The absence of such statement does not, however, vitiate tho 
conviction and sentence. Letter from Nizamut Adawlut to Judge of Behar, No. 428, May 21, 


1851. 

396. The power vested in the magistrate by these provisions should be exercised with 
the greatest discretion. Session judges can receive appeals from the magistrate’s decisions, 
and pass such orders therein as they may think just and proper. Const. No. 610. 


397. ‘The commissioner of circuit was informed that he was not competent, in that capa- 
city, to fine a person under section 5, Reg. VIII. 1825 [which provided for the punishment 
of persons bringing false and malicious charges against an European public officer, and 
empowered certain specified authorities to punish for such charges, but is repealed by <Act 
XXVI. 1839]; but that, with regard to the complaint against the nazir and peons of the 
mavistrate’s office, he possessed, as superintendent of police, the powers of magistrate in the 
punishment of false and malicious complaints. Const. No. 754. 


398. <A session judge is not at liberty, in a case of commitment, to punish the prosecu- 
tor for a groundless and malicious complaint, as the very fact of commitment affords suft- 
cient presumption that the complaint was not of that character ;—though he is competent to 
commit him and his witnesses for perjury, in the event of his secing reason to believe that a 
false accusation has been preferred on oath, and an attempt made to substantiate it by false 
evidence. But in the case of appealed prosccutions brought by private individuals before the 
session judge, he can exercise the same powcr asa magistrate in punishing such complaints. 
Const. Nos. 528 and 530. 


399. A merely litigious appeal is not punishable by a magistrate ; but if a prosecutor, 
whose complaint has been dismissed by the subordinate court, persist in bringing before a 
magistrate a charge evidently malicious or greatly exaggerated, it would be competent to 
that functionary to punish him under sect. 5, Reg. VII. 1811. Const. No. 1208. 


400. A false deposition on oath containing a deliberate and specific criminal charge, 
which the deponent knows to be unfounded, and which also appears to be malicious, is with- 
in the provisions of perjury, notwithstanding the provisions (above-quoted) for false and ma- 
licious charges. Const. No. 233. 
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SECTION IV. 


OF INFORMERS. 

401. The duty of goindahs is to discover the haunts of dacoits; to watch their move- 
ments; to mix with them occasionally with a view of acquiring accurate intelligence of their 
operations and designs; to communicate to their employer the result of such enquiries; and 
finally to point out to the police officers the persons whom the magistrate may order to be 
apprehended. Mazistrates are to be careful in observing the strictest adherence to the pro- 
visions of Reg. IX. 1807 ; and are not to issue process against any one, on a@ criminal charge 
or information from a person known to be a goindah, without satisfactory evidence of the 
truth of the accusation. Magistrates are not to intrust the execution of any criminal process 
to a goindah, nor tu allow any authority whatever to be exercised, directly or indirectly, by 
any person of this description ; and the utmost vigilance is to be observed to prevent every 
possible abuse in cases in which a goindah is in any way concerned. Goindahs should receive 
asmall monthly allowance for their immediate subsistence; and should be rewarded for any 
particular duty according to their activity and fidelity; the fixed allowances should be 
charged in contingent bills; but rewards will come within the provisions of section 18, 


Reg. XVI. 1810.(a) C.O. Nos. 93 and 78 of vol. 1. . 


402. The darogahs are prohibited from encouraging or employing, without the know- 
ledge or express sanction of the magistrate, any goindahs who earn a livelihood by the pro- 
fession of an informer ; and they are to apprehend, and to send to the magistrate, any per- 
sons giving out that they are employed as goindahs by the magistrate or by the supcrin- 
tendent of police, unless they can show a written authority from such officer. This is not to 
be construed to preclude police officers from employing persons to trace offenders, who have 
eluded the pursuit of justice; or from encouraging persons to furnish information, by which 
robbers or other known criminals may be discovered and apprehended. On the contrary, 


(a) ‘1 will not undertake to examine the merits of the experiment, which was resorted to a few yenrs ago for the purpose 
of invigorating and improving our system of police ; because men of greater knowledge and experience than myself have can- 
vassed the plan, and after a very claborate discussion, it is still vehemently condemned by one party, and as vehemently 
extolled by the other. I allude to the employment of goindahs or informers, as instruments of police. With respect to these 
persons J shajl only observe that as far as J had an opportunity of judging of their agency in the judicial situation which 1 
formerly held, my testimony is decidedly against them. Iregarded the employment of goindahs as a measure pregnant with 
the greatest mischicf ; and I was satisfied that they were scarcoly a less grievous burden upon the country than the bands of 
robbers whom they wore employed to root out. Ido not mean to assert that a magistrate should not look abroad for 
information, or that he should not employ instruments to obtain it. I object to those roving commissions, which have been 
given to men of questionable and even infamous character, under which they erect petty tribunals in the interior of the 
country, spread alarm wherever they appear, suborn evidence by the most shameloss means, conjure up offences which have 
no existence but in their own atrocious machinations, levy contributions from those who are rich enough to purchase off 
accusation, and finally drag the indigent and helpless toa jail for the purpose of manifesting a merciless and mischievous 
activity. These abuses are not the creation of imagination. I remember full well to have convicted a band of goindahs of 
the most oppressive and criminal conduct ; and if proof be required of the irregular and unjustifiable” proceedings of these 
men, the public records will, 1 believe, supply it. The bands of dacoits, which infest the country are no doubt, a very serious 
evil; but there is no description of robber so formidable as the licensed free-booter who acts under the sanction of law. 
H, St.G. Tucker's Memorials of Indian Government, page 196. 
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the darogahs are to encourage such persons to communicate all the information possessed by 
them; and are to report to the magistrate any instance of meritorious service on the part of 
any such individuals, by which offenders are brought to justice, whether such individuals 
have exposed themselves to personal risk and trouble, or have merely supplied intelligence. 
Reg. XX. 1817, sect. 11, cl. 7. 


SECTION V. 
OF CONDITIONAL PARDON. 


403, In cases of murder, gang-robbery, highway-robbery, murder by thugs, coining, 
and forgery, as well as in cases of burglary and theft attended with circumstances of agera- 
vation, magistrates are empowered, without previous reference to any other authority, to 
tender a pardon to one or more persons (not being principals), supposed to have been directly 
or indirectly concerned in or privy to the offence, on condition of their making a full, true, 
and fair disclosure of the whole of the circumstances within their knowledge relative to the 
crime committed, and the persons concerned in the perpetration thereof, or of their pointing 
out (in cases of robbery, burglary, and theft) the mode in which the stolen property may have 
been disposed of. Reg. X. 1824, sect. 3, cl. 1. (a) 


404. Persons to whom pardons are tendered under the above provisions are to be 
examined without oath. Reg. X. 1824, sect. 3, cl. 2. 


405. Any examination by the magistrate of a prisoncr to whom pardon has been ten- 
dered, must be taken without oath. It is for the sessions court alone at the trial to receive 
the evidence so tendered on oath; and to order the commitment of the prisoner for the origin- 
al offence, if he has not fulfilled the conditions of the pardon. C. O. No. 1, January 2, 1854, 
L.P. The Western court hold that he must be called upon to make a full disclosure of’ the 
circumstances within his knowledge before his examination on oath as an approver. Reports 
W, P. 1854, part 2, page 381. 

406. A prisoner, admitted as a witness, should be examined de novo. It is not suffi- 


cient that he should be asked to depose to the truth of the statement made by him as defendant. 
Const. No. 1137. 


407. The depositions of prisoners, admitted as witnesses, should be taken before the 
magistrate in the presence of those whom they may affect. Const. No. 405. 


408. In any case in which a magistrate exercises the powers vested in him by this 
section he is to record on his proceedings, either in English or the vernacular, the considera- 
tions which have induced him to deem such a course of procedure advisable. Reg. X. 
1824, sect. 3, cl. 3. 


(a) Construction No. 152, dated April 7, 1811, requires evidenco to tho privity, or crimin.lity, of the person proposed 
to be pardoned to be first taken ; but this was ruled in accordance with sect. 5, Reg, XIV. 1810, which is repealed by Reg. X. 
1824 ; and as there is no provision to this effect in the latter regulation, the construction must be held to be superseded. 
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409. Whenever a magistrate has occasion to tender a conditional pardon under this 
law, he is, if it be accepted, immediately to record a roobakaree, stating the fact of his having 
offered the pardon, and the reasons which induced him to make the offer. Ifthe case is 
committed to the sessions, the judge is to be carcful to annex this roobakaree to the deposition 
taken by him from the party who has thus become a witness through the offer of pardon. 
C. O. No. 113 of vol. 4, Z. P; and No. 957, August 2, 1854, W. P. 


410. The magistrate should not make an offer of conditional pardon, until the prisoner’s 
answer has been recorded, whether he denies or confesses the charge laid against him. 
Reports Z. P. 1855, part 2, page 505. 


411. A magistrate may also tender a pardon to any accomplice or accessary, in a crime 
of the descriptions specified above, with a view to obtain his evidence in the trial of the 
other offenders. In such cases he should examine the individual in question in the first in- 
stance without putting him on his oath. Reg. X. 1824, sect. 3, cl. 4 and 5, as modified by 
sect. 7, Reg. I. 1829. 


412. A magistrate is not authorized to tender a pardon to persons concerned in any 
other crimes than those specified above :—so held in regard to a case of affray, and a case of 
torturing and false imprisonment. Const. Nos. 535 and 1026. 


413. But application may be made to government with the view to admit to pardon, 
under sect. 6, Reg. XIV. 1810, any person charged with or convicted of any criminal offence. 
Reports L. P. 1852, part 2, page 383. 


414. A pardon may be tendered to more than one individual of the number concerned : 
—and 24 hours is considered a proper interval to be granted to persons to whom pardon has 
been offered, before they are called upon to signify their determination to accept it or not. 
Const. No. 405. 


415. A person concerned in an offence of the nature specified above, giving information 
to a magistrate through a police officer, which may lead to any of the objects for which a ma- 


gistrate is authorized to offer a pardon by the above provisions, is entitled to such par- 
don. Const. No. 89.(a) 


416. Magistrates arc to be cautious not to tender pardons to principal offenders ; and in 
no case to make thie offer to accomplices or accessaries without a reasonable prospect of re- 
covering the property plundered through their mceans,—or of thereby securing the appre- 
hension and conviction of the principal offenders, or of the receivers of the stolen property. 
In cases in which there appears no prospect of obtaining other evidence than the deposition 
of an accomplice or accessary, a pardon is not to be granted. Reg. X. 1824, sect. 4, cl. 1 
and 2, as modified by sect. 7, Reg. I. 1829. 


417. Although pardon ought not to be tendercd to principal offenders, yet their evi- 
dence is not on that account inadmissible. N. A. R. vol. 6, page 111. But in the Western 


(a) This construction was ruled in reference to sect. 9, Reg. I. 1811, which has been repealed by Rog. X. 1824; but it 
appears equally applicable to the latter. 
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court it has been held, when the principal has been illegally pardoned and admitted as a 
witness, that his evidence is inadmissible. Reports W. P. 1852, page 1349. 


418. The word principal is not used here in its English law acceptation, but merely ag 
a comparative adjective. lt applies to those whose guilt is believed to be the deepest. 
Reports ZL. P. 1852, part 2, page 383. So, where a servant had written a forged deed by the 
order and in the presence of his master from a rough draft which the latter had furnished, 
it was held that he was not a chief offender, and that he was rightly admitted to give evi- 
dence. Reports W. P. 1853, part 1, page 69. 


419. A magistrate cannot offer a pardon to a person charged with participating in a 
crime committed in a district in which he has no jurisdiction. Const. No. 1232. 


420. The superintendent of police is to bring to the notice of the nizamut adawlut 
all instances which may come to his knowledge of the injudicious or improper exercise of the 
powers vested in the magistrates by this regulation. Reg. X. 1824, sect. 4, cl. 3. 


42]. A magistrate, after committing a prisoner for trial, cannot legally quash his com- 
mitment, release one or more of the prisoners, and make him or them witnesses for the 
prosecution in the same trial. Const. No. 857. 


422. During the interval between the tender of pardon, and the recording of the ap- 
prover’s evidence at the sessions trial, he will remain asa prisoner in the magistrate’s custody. 
C. O. No. 1, January 2, 1854, 


423. It is competent to the session judge, or to the nizamut adawlut, at the time of 
trial, to instruct the magistrate to tender a pardon to any accomplice or accessary, with a 
view of obtaining his evidence on oath as a witness on the trial. Reg. X. 1824, sect. 5, cl. 2. 


424, But ascssion judge is not competent to admit a prisoner to give evidence against 
his fellows, after he has been put upon his trial before the sessions court. In a case in which 
this had been done, the court annulled the proceedings as regarded that prisoner, and directed 
him to be tried on the charge on which he had been committed. N. A. BR. vol. 4, page 32. 
In a later case the Western court cancelled the pardon and the proceedings taken subsequent- 
ly, but directed the judge to offer a fresh pardon through the magistrate, and to complete the 
trial ; after which they convicted the other prisoner. Reports W. P. 1855, part 2, page 129. 


425. Inacase of murder, however, in which one of the prisoners was convicted by 
the session judge of concealing the murder, the court directed that a free pardon should be 
offered to him on condition of disclosing the circumstances of the case within his knowledge; 
and on the completion of the trial the pardon was confirmed. N. A. R. vol. 4, page 255. 


426. A magistrate is not competent to commit to the sessions, without reference to the 
court, a prisoner to whom a pardon has been tendered by order of the nizamut adawlut. 
N. A. R. vol. 2, page 289. 


427. Itis competent to the session judge at the time of holding the sessions, or to the 
nizamut adawlut if the final sentence is passed by the latter court, tc direct the commit- 
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appears in evidence that such person has not conformed to the condition under which the 
pardon was tendered, either by wilfully concealing anything essential, or by giving false evi- 
dence or information with a view to the conviction of an innocent person. Reg. X. 1824: 
sect. 5, cl. 1. 


428. And when a session judge, on the mere view of the record, directed the magis- 
trate to commit a prisoner, whom he had made an approver, and without taking his evidence, 
on the ground that a pardon should not have been tendered, and that the prisoner had not 
fulfilled the condition on which it was tendered,—the court held that the judge had ex- 
ceeded his authority; that he could not direct the committal without taking the approver’s 
deposition, and then only in case the evidence showed that he had not conformed to the con- 
dition on which he was pardoned. Reports LZ. P. 1855, part 2, page 505. 


429. But the magistrate is not empowered to recall, of his own authority, a tender of 
pardon duly made and accepted. The proper course is to report the prisoner's non-fulfilment 
of the conditions to the session judge, and to be guided by his instructions. N. A. R. 
vol. 5, page 76. 


430. It is competent to the nizamut adawlut to revise the proceedings of the magis- 
trate in any case in which a pardon is tendered to an accomplice or accessary, and to annul 
the orders passed on such proceedings, if it appears that a pardon has been granted on in- 
sufficient grounds. Reg. X. 1824, sect. 5, cl. 3. 


431. The statement made by the prisoner before a magistrate on conditional offer of 
pardon cannot be received as evidence against him, if committed for trial for the original 
offence on the ground of his having failed to fulfil the conditions under which the pardon 
was tendered to him. Const. No. 1041. 


432. An approver having been committed by order of the session judge on the original 
charge, on the ground of his having failed to fulfil the conditions of the pardon tendered to 
him, and convicted, the court directed his discharge without punishment, not seeing rcason 


to suppose that he had suppressed any facts within his knowledge. N. A. R. vol. 3, 
page 84. 


433. The powers granted by the above provisions to magistrates and joint-magistrates 
are not extended to the assistants to the magistrates. Reg. X. 1824, sect. 6. 


434. A qualified pardon, to be ratified by government, and extending only to exemp- 
tion from capital punishment and transportation and to indulgence in confinement, may be 
offered to any thug from whom there is reason to expect that useful information may be 
procured, on condition of his making a full and ingenuous confession. This pardon may be 
offered either to persons convicted or to those not yet tried; but in the latter case the proposed 
approver must invariably be committed for trial on the charge of having been guilty of the 
offence made punishable by Act XXX. 1836; and it is to be explained to him, that, if he 
pleads guilty to that minor offence, he will not be put on his trial for any capital crime 
which he may have committed as a thug. Before committal a faithful narrative of his life 
of crime, entering into as full a detail as possible, is to be placed on record, it being 
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explained to him at the time that for any wilful omission on his part he will forfeit the 
qualified pardon. A few thug approvers also should be examined as to his being a real thug. 


C. O. No. 247 of vol. 2. L. P. 


435. A similar offer may be made to any dacoit on the condition, lst, of making a full 4n4 
confession of all the dacoities in which he has been engaged ; 2nd, of mentioning truly the 
names of all his associates in crime, and assisting to the utmost in his power in their arrest 
and conviction. Such exemption is to be forfeited, if he acts contrary to these conditions ; 
conceals any of the circumstances of the dacoities in which he has been engaged; screens any 
of his friends or relations ; attempts to escape; or accuses any innocent persons, C. O. 


No. 30 of vol. 3. W. P. 
436. But it must be shown that the prisoner was duly warned and made aware that — Prisonermust be 


: . . ° warned of the con. 
he would be tried, and must endure a sentence of imprisonment for life as a consequence sequences of his. 


: ; ‘ ° : confession, before 
of his confession. Unless he has had such warning he cannot be convicted on a confession jo can he a ial 


which has been obtained by means which amount to an improper influence. Reports L. P, **" 
1855, part 2, page 339. 


437. Persons confined in a criminal jail on a requisition of security for good conduct, Serasity prisons 
ers no Oo be ree 


cannot be removed to another district for the purpose of being induced to give evidence as RON Aes tone 
woe ° 5 : F their consent, in 
approvers before the authorities appointed for the suppression of dacoity. But if such order to becomo 


prisoners consent to be so removed for the sake of giving evidence, the nizamut adawlut (a) Mere 
may sanction their removal. Const. No. 1240. 


SECTION VI. 
OF WITNESSES. 


438. In any criminal trials or matters cognizable by their respective courts the magis- — Summons to be 
: ° ° issued for the at- 
trates, the sessions courts, or the court of nizamut adawlut, are to issue a summons to the tendance of wit- 


nesses, whose evi- 


witnesses whose attendance and evidence is required, specifying at whose request the sum- dence is required. 
mons is issued, and requiring them to appear in the court on a day to be namcd in the 

summons, and there to depose concerning the matter in question.* But all summonscs to — * qnis is the rut 
witnesses in criminal cases are to be served by a chuprassy, peon, or other officer of the "7"! “ as 
magistrate, or by a police officer, instead of being delivered to parties to be served on thir 

own witnesses. Beng. and Ben. Reg. L. 1803, sect. 2,cl. 1. Ced. Prov. Reg. VIII. 1803, 

sect. 25, cl. 1. 


439. By section 6, Reg. IV. 1793, if a witness so summoned by the civil court does Non-attend- 
My ba e e e aa an 
not attend on the day appointed, or attending refuses to give evidence, or to subscribe his cea eaaee: 


deposition, the judge, in the first case, if it be proved to his satisfaction on oath that the | Power of courts 


to compel such 


witness is material to the cause is to issue an order to the nazir to seize and bring the witness etnies t attend 
and to give evi- 


dence. 
(2) In the Lower Provinces, apparently, the sanction of government must be obtained. 
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before the court, and is to impose on such witness not having attended, or refusing to give 
evidence, a fine not exceeding five hundred rupees, and to commit him to close custody until 
he consents to give his evidence and sign his deposition. The power of committing to close 
custody, and fining in a sum not exceeding five hundred rupees, any witness duly summoned, 
and, after receiving the summons, not attending as thereby required, or, although attending, 
refusing to give evidence and sign his deposition, is equally vested in the magistrates, and in 
the courts of sessions and nizamut adawlut. But witnesses attending and refusing to give 
evidence are, in the first instance, to be committed tocustody only; and are to be called 
upon a second time, after such interval as may by the court be judged sufficient (not being 
less than one entire day); when, if the witness persists in his refusal to give evidence, he is 
to be fined in proportion to his situation in life (not exceeding the amount limited), and con- 
fined in the jail of the civil court until the fine be discharged, or for such period of imprison- 
ment as may be fixed in lieu of fine under sect. 3, Reg. XIV. 1797; or, if the cause or 
trial is still depending, until he consents to give his evidence therein ; after which, in such 
case, he is to be released, and the fine remitted. Beng. and Ben. Reg. L. 1803, sect. 2, cl. 2. 
Ced. Prov. Reg, VITT. 1803, sect. 25, cl. 2. 


440. Proof on oath (not the prosecutor’s oath exclusively) that the evidence of the wit- 
ness is material to the cause, is required only in the case of a witness duly summoned, but not 
attending. In the case of a witness attending but refusing to give evidence, or refusing to sign 
his deposition, no new proof is to be called for that his evidence is material. Const. No. 159. 


441. A mofussil magistrate should compel the appearance of witnesses resident in 
Calcutta, whether British subjects, or natives, by warrant recularly endorsed by one of the 
judges of the supreme court," under Act XXIII. 1840. ©. O. No. 100 of vol. 4. 


442. A magistrate may proceed as above against ‘any witness, whose evidence he 
requires, although such witness has not been named on oath by the prosecutor or other per- 
son as acquainted with the circumstances of the case. Const. No. 78. 


443, Any person present in court, whether a party or not, may be called upon and 
compelled by the court to give evidence, and produce any document then and there in his 
actual possession, or in his power, in the same manner and subject to the same rules, as if he 
had been summoned to attend and give evidence, or to produce such document; and may be 
punished in like manner for any refusal to obey the order of the court.(a) Act IL. 1855, 
sect. 20. 

444. A plea of disgrace attaching to personal attendance in court, urged by a person 
summoned to give evidence, was held by the sudder dewanny adawlut to be inadmissible. 
Carrau’s Reports, page 61. 

445. When a witness duly summoned has failed in attendance, and has subsequently 
evaded the warrant then issued for the seizure of his person; a proclamation should be issued 
requiring his attendance within a certain period ; and if he does not attend within that period, 
the judge or other officer, should impose a fine not exceeding five hundred rupees, and 


(a) This privilege is accorded to the court, and vot to parties ; and may therefore be refused. Reports L, P. 1856, 
part 2, page 6, 
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proceed to levy the fine by attachment and sale of his property. But unless the summons The 
has been actually and personally served on such witness, he cannot be proceeded against either 

by fine, or by the issue of a warrant for his seizure, or by the attachment of his property. 

Const. Nos. 172, 465, 487, and 698. 


446. The showing of a subpoena to a witness while passing by on an elephant, was held ,, Merely showing 
. wet) a witness in 
by the sudder dewanny adawlut to be a personal and actual service. Currau’s Reports, - 
page 111. 
447, No limitation is fixed for the confinement which the court may award in commuta-__ Period of in 


: : “ ea : : ; soument in heu of 
tion of fines adjudged in such cases.* The court must exercise its discretion according to the fine unlimited. 


circumstances of cach case. A witness fined for rofusing to swear is to be discharged on 4, jt! see seetoan 
paying the fine, if the suit in which his evidence was required has been decided; or kept in 
confinement, whether he has paid the fine or not, if the suit be still pending, until he consent 


to give his evidence on oath as required. Const. No. 110. 


448. All fines imposed by the magistrate under the above rules, whether for the non- — anauch fines to 
attendance of witnesses duly summoned, or for refusal to give evidence, are to be reported Se mee 
to the session judge; who, in the event of any representation being made to him relative to 
such fine, is to examine the magistrate’s proceedings, and reportt to the nizamut adawlut, if + oO» may 

self reverse or 


the fine appears immoderate, or to have been imposed on insufficient grounds. Beng. and midity under Act 
Ben. Reg. L. 1803, sect. 2, cl. 4. Ced. Prov. Reg. VIII. 1803, sect. 25, cl. 4. AR NMS: UN ee 


449. Magistrates are carefully to prevent any abuses on the part of the subordinate , Witnessen are 
° . ° : : - not to be ul treat. 
native officers, such as confining witnesses in the hajuf guard; and to punish such when ed. 


brought to their notice. C. O. No. 59 of vol. 8, para. 3. 


450. A session judge was instructed that parties should not be placed in confinement 
when they will not tell all they know, in order to bring the facts of a case to light. 
N. A. Rt. vol. 6, page 18. 

451. Any person, whether a party to the suit or not, may be summoned to produce a __ Persons may | 


siunmoned to _ 


document without being summoned to give evidence; and any person summoned merely to dee, Soeur 

UL need not Are 
produce a document, shall be deemed to have complied with the summons, if le cause such tend personally. 
document to be produced instead of attending personally to produce the same. Act II. 1855, 


sect. 26. 
Rule to 


452. When the court has just reason to be satisfied that a witness possesses documents | Rule to 
material to the elucidation of the merits of a case, if such witness refuse or neglect to pro- arco han 
duce them, and fail to assign satisfactory cause, the court is warranted in procecding against 
him as a recusant witness in conformity with the spirit of the above rules. Const. Nos. 270 
and 757. 

In the absence of 


453. If the attendance of any witness on the part of the prosecutor or the prisoner, In fhe abet 
whose evidence the law does not allow to be taken by commission, cannot be procured, or if twin post 
any witness cannot be found, the session judge may postpone the trial, provided there 
appears sufficient cause for so doing. For the same reason the trial may be postponed a 


second time. But if the judge and his Jaw officer are of opinion that the evidence of any 
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witness, who is absent, is not necessary, the trial is to be completed without the evidence of 
such witness. Beng. Reg. IX. 1793, sect. 49. Ced. Prov. Reg. VII. 1803, sect. 17. 


454. After the trial has been twice postponed, the prisoners should be acquitted, if the 


magistrate is unable to lay before the judge evidence sufficient for their conviction. Const. 
No. 200. 


455. But itis not necessary that any trial before the sessions court should be postponed 
for the evidence of a witness confined under the above rules (for refusing to give evidence) ; 
unless the judge thinks it proper to postpone it on this account under the discretion vested in 
him by sect. 49, Reg. TX. 1793; nor is it necessary to postpone the decision of any case, civil 
or criminal, for the evidence of a witness so confined, beyond such period as appears proper 
to the court. Beng. and Ben. Reg. L. 1803, sect. 2,cl. 3. Ced. Prov. Reg. VILL. 1803, sect. 
25, cl. 3. 


456. In cases committed to the sessions, magistrates are to be careful, in taking recog- 
nizances from witnesses required to give evidence for the prosecution, that such is not taken 
from persons who appear to have no knowledge of the case, and whose evidence therefore 
cannot be requisite on trial. C. O. No. 304 of vol. 1. 


457. When a prisoner is committed, or held to bail, for trial before the sessions, the 
magistrate is to question him, immediately after passing the order of commitment, whether 
he wishes to have any witnesses examined in his defence before the sessions court; and in the 
event of his answering in the affirmative, 1s to cause a list of the witnesses named by the pri- 
soner, specifying their designations and places of abode, to be taken down and recorded upon 
his proceedings ; or, in the event of the prisoner's replying in the negative, is to cause his 
reply to that effect to be recorded on his proceedings for the information of the sessions court.* 


458. 
at the time fixed for the trial of the persons in whose behalf they are summoned. 
Reg. LX. 1793, sect. 12. Ced. Prov. Reg. VI. 1803, sect. 12. 


459. Also, in the event of any such person, at any time before the sessions, desiring the 
examination of any witnesses upon his trial, although the same may not have been named by 
him at the time of his being committed, or held to bail, the magistrate is to be careful 
to cause the attendance of such witnesses, as well as of those before named, at the time 
fixed for the trial. Beng. Reg. IX. 1796, sect. 3. Ben. ditto, sect. 5. Ced. Prov. Reg. VI. 
1803, sect. 33. 


The magistrate is to issue the customary process to cause such witnesses to attend 


460. By section 14, Reg. IX. 1793, (Ced. Prov. sect. 14, Reg. VI. 1803,) the magis- 
trate is required to submit to the sessions, with the proceedings on each trial, lists of the wit- 
nesses summoned at the requisition of the prosecutor or prisoner, specifying those who are in 
attendance, and such as are absent with the cause of their non-attendance. These lists are 
to be accompanied with the original returns made to the magistrate by the nazir, and person 
deputed on his part to serve the summons on any absent witness; and the nazir, and person 
so deputed, are to be kept in attendance on the sessions court to answer any interrogatories 
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which the judge may put to them. And the judge is expected in every instance to make And judge is to 
such enquiry as to satisfy himself, as well as the nizamut adawlut in referrible cases, that all a ea 
due measures have been taken to cause the attendance of the whole of the witnesses both on periie er 
the part of the prosecutor and of the prisoner. Beng. Reg. IX. 1796, sect. 4. Ben, ditto, 


sect. 5. Ced. Prov. Reg. VI. 1803, sect. 14. 


461. Inthe event of the absence of witnesses for the defence, it is the duty of the ses- i, ie 
sion judge to issue such orders as may appear calculated to secure their appearance, if the na Rea 
prisoners are still desirous of having their evidence. Ina case in which this was not done, 
and the case was closed without further enquiry, the proceedings were returned that the 


omission might be supplied. N. A. R. vol. 5, page 94. 


: ‘ ° ° If witnosses are 
462. Ona trial before the sessions, if the prosecutors or witnesses are Mahomedan or Menace 


Hindoo women of a rank and situation in life, which, according to the customs and prejudices Hindoo ladies of 
of the country, would render it improper to compel them to appear in a court of justice, and 
if their evidence is deemed necessary, and the case is of such a nature as to admit of its be- 
ing taken by commission, the judge is not to require the attendance of such women, but is to 
depute persons to take their evidence. Beng. Reg. IX. 1793, sect. 48. Ced. Prov. Reg. VIL. 


1803, sect. 16. 


463. Itis held as a general rule, that the examination of absent witnesses cannot be 


received in a criminal trial, and that their personal attendance is necessary. Const. No. 1280. 9. witness- 
e e ? e ® e ° A 1 
464. And the evidence of witnesses for the prosecution in a sessions trial cannot be cane ay 


taken except in the presence of the accused. Const. No. 658. N. A. R. vol. 1, page 300. svailable le eri- 


465. But the evidence of any person on oath before the magistrate, duly attested and Peels Te 
proved, would be available as evidence on the trial in case of the death or unavoidable ab- avoidable ab- 


sence, 
sence of such person. ©. O. No. 42 of vol. 3. 


e ‘ e e e ° . C 4 ‘ Lf t 
466. Itis lawful for any court and the several judges thereof, in every civil proceeding , | Commission fa 


depending in such court, upon the application of any of the parties to such proceeding, to . Re ee 
order the examination, upon interrogatories or otherwise, before any officer of any such court, piatietion oe 
or other person or persons named in such order, of any witnesses within the jurisdiction of thie 
court where the proceeding is depending,—or to order a commission to issue to any subor- 
dinate court for the examination of such witnesses upon interrogatories or otherwise,—or to ce any court 
order a commission to issue to any other court for such examination of witnesses at any place =~ 

out of such jurisdiction,—and to give such directions for taking such examinations as appear 

reasonable and just. Any court to whom such commission is directed, is to take the exami- 

nation in open court in all cases, where witnesses are able to attend in court, and are not 

exempted from attendance by law, absolutely, or at the discretion of the court. Under spe- et to ORY 
cial circumstances such commissions for taking evidence out of jurisdiction, may be dirceted yun. 
otherwise than to a court. Act VIT. 1841, sect. 2. 


e ° e ry ° e bd < ° - If within 
467. When an order is made for the examination of witnesses within the jurisdiction of digton te 


the court, such court or any judge thereof may command the attendance of any person é be 
named in the order, and may direct the attendance of any such person to be at his own piace 


required at the 
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of residence or elsewhere, if necessary or convenient, and to produce all necessary documents 
and papers. Wilful disobedience to any such order is to be deemed a contempt of court, and 
is punishable as in other cases of refusing or neglecting to give testimony. Every person 
whose attendance is required under this Act is entitled to the like payment for expenses and 


Joss of time as upon attendance in court in cases where such expenses are allowed. Act 
VII. 1841, sect. 3. 


All such examinations are to be taken on oath, or affirmation, where an affirma- 
tion is admissible or required. And any person wilfully and corruptly giving any false 
evidence, or procuring such to be given, is to be deemed guilty of perjury, or subornation 
thereof. Act VII. 1841, sect. 4. 


459. Before issuing any order or commission under this Act, the court or judge is to be 
satisfied that there is good reason for believing that the witness will be unable to attend at 
the usual time for examination by reason of absence from the jurisdiction, sickness, or other 
cause allowed by law; and is to make particular enquiry as to the residence ofthe witness, 
and as to the court (of the same or inferior degree) which is nearest to such place of residence ; 
and the commission is ordinarily to be directed to such court of equal or inferior degree 
as may most conveniently execute the same. But, if there is doubt as to the most conve- 
nient court, the commission may be directed to the judge having jurisdiction in the district, 
within which it is to be executed; and such judge may at his discretion execute the com- 
mission in his own court, or direct it to any subordinate court in his district, which is to have 
the same effect as if it had in the first instance been so directed. No deposition taken under 
this Act, except as hereinafter mentioned, is to be read in evidence without the consent of the 
party against whom it is offered, unless it is proved that the deponent is beyond the jurisdic- 
tion of the court,—or dead,—or unable from sickness or infirmity to attend to be personally 
examined,—or distant without collusion more than fifty coss,—or exempted by law absolutely 
or at the discretion of the court from personal appearance,—or unless the court at its discre- 
tion dispenses with the proof of any of the above circumstances,—or authorizes the deposi- 
tion of any witness being read in evidence, notwithstanding proof that the causes for taking 
such deposition have ceased at the time of reading it; and after the witness has been produced 
and has delivered his testimony, the court may at its discretion authorize the reading of the 
deposition. All depositions taken under this Act, being duly certified, may be read at the 


discretion of the court without proof of the signature to such certificate. Act VII. 1841, 
sect. 5. 


£00- 


470. Any court, other than one of Her Majesty’s courts, or any judge thereof, may 
issue such commissions and orders to be executed within the local limits of the jurisdiction 
of Her Majesty’s court; and all such commissions or orders, except when directed otherwise, 
than to a court, are to be directed to a court of requests having jurisdiction within such 
limits or any part thereof. Act VII. 1841, sect. 6. 


471. Such commissions and orders may be issued for execution within the territories of 
princes and states in alliance with the Company; and all persons therein, being in the 


BOOK I.—=CHAPTER IIl.——S8ECTION VI.—WITNESSES. 97 


service of the Company, are required to pay obedience thereto; and for disobedience thereof 

on being found within the jurisdiction of the court or judge issuing such commission or 
order, are punishable in like manner as if such offence had been committed within such 
jurisdiction; and for giving false testimony under the same are punishable by any court of 
justice within the territories of the Company. Act VII. 1841, sect. 7. 


Punishment of 


472, When the evidence of an absent witness is required out of the jurisdiction of the _pisohedience of 
court, in which the proceedings for which the evidence is wanted are pending, and the com- Srna a 
mission is directed to any court, such court may punish the wilful disobedience of any aun: 
such order as aforesaid as a contempt, notwithstanding it has not itself made such order, 
with the same amount of punishment as in other cases of refusing or neglecting to give 


testimony. Act VII. 1841, sect. 8. 


473. When the evidence of a prisoner confined in another district is indispensable, the Paka) the evi- 
court requiring it is to request the magistrate of the district in which the prisoner is confined in another district 
to send him to such court, informing the nizamut adawlut of the step thus taken ; and it is een 
competent to a magistrate, on such emergent requisition, to forward the prisoner, reporting 
at the same time, for the information of the nizamut adawlut, his compliance with the 


requisition, and eventually the prisoner’s return to his jail. C. O. No. 58 of vol. 3, W. P. 


474, The magistrates are to pay to all prosccutors and witnesses, who appear to be Indigent 
actually in need of such assistance, a daily allowance of two annas each, during their bg ea 
attendance on the sessions, and the same allowance for as many days as in their opinion eg, 
may be sufficient for such prosecutors and witnesses to come from, and return to their sata Ate to be 


respective homes. Beng. Reg. [X. 1793, sect. 26. Ced. Prov. Reg. VI. 1803, sect 26. 


475. This allowance is not to be given indiscriminately to all prosecutors and witnesses aie nk anes 
in attendance on the sessions; but is to be restricted to such persons, attending the sittings 


of the session judge, as are really indigent, especially when they have been long detain- 
ed from their usual occupations. C. O. No. 91 of vol. 1. 


476. All witnesses to confessions, whether before the police or magistrates, are to have _ Witnesses to eon 
their expenses paid for attendance on the sessions trial, at the rate laid down in sect. 26, Reg. cays jail intel 
IX. 1793. C. O. No. 74 of vol. 4. Z. B. 


477. The magistrates, in paying the prescribed allowance to indigent prosecutors and Rs sqigaironn a mad 
witnesses, are to be careful to ascertain the actual attendance of the parties on the court ; and tendance. 
are to establish such checks, as appear most effectual, to guard against overcharge by the 


native officers. (a) The bills for diet money are to be countersigned by the judge. C. O. No. 
75 of vol. 1. 


478. At the commencement of a trial before the sessions, the judge is to ascertain what 
witnesses mentioned in the calendar are in attendance, and to make a mark opposite the 
names of the absentees: and, on the termination of the trial, having demanded from the 
magistrate’s nazir a statement of his account for the diet money, he is to have the persons 


Check 
blished by judge 


(a) A form of a register of subsistence money has been prescribed for the use of officers in charge of sub-divisions. See 
Appendix B. No. 29. 
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stated to have received it brought before him, and to direct whatever may be due to them to 
be paid in his presence. ©. O. No. 125 of vol. 2. 


479. No process is to be issued for the attendance of witnesses on any charge of adultery, 
fornication, calumny, abusive language, slight trespass, or inconsiderable assault, unless the 
person by whom such charge is preferred, deposits in the hands of the nazir a sufficient sum 
for the maintenance of the witnesses who may be summoned on his application (being persons 
residing at a greater distance than five coss from the magistrate’s cutcherry) for their sup- 
port, at such rate as may be fixed by the magistrate in each case, not being however in any 
instance less than one anna, or more than three annas, per day for each witness. Reg. III. 
1812, sect. 2, cl. 1. 

480. Itis lawful for magistrates to regulate the amount of diet-money required for 
witnesses in petty cases, with reference to the probable period such witnesses may have to be 
in attendance; and in the event of prolonged detention of witnesses to direct the deposit of 
any further sum which to the said magistrates may seem requisite. Act VII. 1846. 


481. This rule does not require the subsistence money of witnesses to be lodged, until 
the prosecutor is desirous of taking out process to procure their attendance;—and the 
witnesses should not be summoned, until the magistrate is prepared to take up the case. 
Const. No. 221. 


482. If the detention of the witnesses from their homes is less than the period fixed, 
they are entitled to subsistence only during the period of their absence in attending at the 
magistrate’s cutcherry, in proceeding thither, and in returning to their homes; and the 
surplus of the deposit is to be returned to the prosecutor. Reg. III. 1812, sect. 2, cl. 2. 


483. Onthe other hand, if the detention is for more than the period fixed, the pro- 
secutor is to deposit, at the expiration of it, such further sum as is necessary for the sub- 
sistence of the witnesses during a further prescribed period, until the case is disposed of, 
or the witnesses discharged. If the prosecutor fails to make the prescribed deposit, the 
complaint is to be immediately dismissed. Reg. III. 1812, sect. 2, cl. 3. 


484. The foregoing provisions do not apply to cases of mayhem, actual affrays, or 
tumultuary assemblies of the people, requiring the immediate interposition of the police for 
the maintenance of public tranquillity. In such cases, as well as in heinous offences, the sub- 
sistence of indigent prosecutors and witnesses is to be defrayed by government. If, however, 
@ prosecutor in any instance, by an exaggerated and perverted representation of the case, 
procures process to be issued against any person for any such crime or misdemeanor, and it 
appears on inquiry that the case is nothing more than a trifling offence, such prosecutor is to 
be held accountable for whatever sum appears due for the subsistence of his witnesses on the 
principles stated above. Reg. III. 1812, sect, 2, cl. 4, 

485. It is the duty of the nazir to keep an accurate and particular account of all sams 
received and disbursed by him on account of the subsistence of witnesses under these rules, 
which is to be inspected monthly by the magistrate or his assistant. Reg. III. 1812, sect, 2 
cl. 5. 
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486. Magistrates are to conform strictly to the foregoing rules; and are to be careful tO Magistrate to 
ascertain that indigent witnesses are, on all occasions, supported either by the prosecutor or itil steletly to 
by the state, during the time of their detention from their homes, whether the case is pending Indigent anu 
before the session judge or otherwise. All criminal charges are to be speedily disposed of, so 
that witnesses may be detained for as short a period as is practicable at the sudder station. 


C. O. No. 59 of vol. 3. 


487. Magistrates are required to prevent the prolonged detention of witnesses, by Detention of 
taking care that no unnecessary delay occurs in their examination by the mohurirs, or in Witnesses. 
the perusal of their depositions and cross-examination by the magistrate. To this end all 
magisterial officers are required to keep a diary, in prescribed form,* which is tobe pre- * », dppendiz B. 
pared and filled up according to directions contained therein. C. O. No. 194 of vol. 3. nana. 


488. To have all the chalans of witnesses summoned in criminal cases brought before the diary shoud 
the magistrate instead of their being, as is usual, taken to the nazir; and to receive so (how ‘Tuy the 
many chalans only as could probably be disposed of during the day, postponing any others ° ! Sttendance. 
presented by the witnesses till the next day; is a deceptive and wrong method of making the 
despatch of business appear greater than is actually the fact, and is strongly condemned. 


C. O. No. 1559, December 18th, 1854. W. P. 


489. Subpoonas to prosecutors and witnesses are to be drawn out according to pre- Police. 
scribed form,* and to be served by a single burkundaz. Darogahs are strictly prohibited jo uenmaaehow es 
from delivering summonses to parties or their agents, to be served on their own witnesses. *y. Appendix A. 
Reg. XX. 1817, sect. 23, cl. 1. No, 9. 


490. Prosecutors and witnesses, whose attendance is necessary at the criminal courts, Mochulkas to ap- 
are to execute mochulkas ¢ before the police officers to appear before the magistrate on a a ara oa 
specific day, which is to be the day whereon the accused is bound to appear, if admitted to Pale piace rstan 
bail, or expected to arrive at the magistrate’s place of residence, if forwarded under custody: 

—the police officer, in whose presence the mochulka is executed, is to forward it with his 

report to the magistrate; and is to deliver to the prosecutor or witness a despatch addressed 

to the magistrate and drawn out in prescribed form,t which such person is to deliver himself  ¢v. Appendix A. 
to the magistrate, unaccompanied by any officer of police. Reg. XX. 1817, sect. 23, ace 

cl. 2. 

491. Such mochulkas may be taken on plain paper. Const. No. 679. Reg. X. 1829, Tobe taken on 
sched. B, art. 1. plain paper. 


492. Police officers are prohibited from subjecting prosecutors to any degree of re- Prosecutors not 
‘ ; . a a to be subjected to 
straint, except when their complaints appear on inquiry to be false and malicious.§ Reg. XX. restraint. 


1817, sect. 23, cl. 3. $v. 7891. 


493. Police officers are not to subject witnesses to any restraint or unnecessary incon- BR hago not to 
venience, nor to require them to give security for their appearance; but if a witness refuses restraint. 
to attend, or to execute the recognizance directed above, the police officer presiding at the 
thana may forward him under custody to the magistrate’s court. Reg, XX. 1817, sect. 23; 


cl. 4. 
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Maltreatmont. 494, Any species of maltreatment inflicted on a witness by a police officer, landholder, 
or farmer, or by any other person whatever, with a view to procure information, subjects the 


offender to exemplary punishment on conviction before the magistrate or sessions court. 
Reg. XX. 1817, sect. 19, cl. 2. 


Power to compel 495. Police officers do not possess authority to compel the appearance before them of 
attendance, ; 4 : se 
persons acquainted with the commission of offences. Const. No. 189. 


SECTION VII. 
OF OATHS. 


The Mahomedan 496. The kazi-ul-kuzat and muftis of the nizamut adawlut have declared that 
i do not prohitit there is no prohibition against an oath to the truth being taken by Mussulmans in any 
the taking oaths. cose; although it is not required by the Mahomedan law to give validity to evidence 

in judicial cases. And from the report of the pundits of the sudder dewanny adawlut, 
it appears, “that the Hindoo law not only authorizes, but requires, the oaths of wit- 
nesses in civil and criminal cases ; and prescribes the form in which oaths may be adminis- 
tered to persons of various tribes, regard being had to the importance of the matter 
in dispute: that no person of whatever rank is prohibited from taking an oath in a court 
of justice; nor is there any objection grounded on law or usage against administering the 
oaths prescribed by law; that Brahmins, rigidly observant of the duties of the priesthood, 
are exempted by one ancient author (Gotum) from taking an oath, and may therefore be 
heard as witnesses upon their simple affirmation ; but that the other authorities of the law, 
which do not contain this exemption, prevail over the single text of Gotum, and declare 
no dispensation in favor of any description of persons, and pronounce no form of oath 
sinful, excepting as far as the soodra cast is restricted from handling certain idols; and that 
the form of swearing by the water of the Ganges, and by copper and toolsy, is virtually 
sactioned by many shasters; but that other prescribed forms are of cqual validity; and 
that all oaths, made by laying the hand on any symbol or image of the deity, have the same 


obligation.” Beng. and Ben. Reg. L. 1803, preamble. Ced. Prov. Reg. VIII. 1803, sect. 
25, cl. 1. 


Form, of eee: 497. Instead of any oath or declaration formerly authorized or required by law, every 

Hindoor and Ma- individual ef the Hindoo or Mahomedan persuasion is to make affirmation to the following 

ate effect :— I solemnly affirm in the presence of Almighty God, that what I shall state shall 
be the truth, the whole truth, and nothing but the truth.” Act V. 1840, sect. 1. 


Mode of making. 498. It is not required that the deponent should sign his name to any written affirma- 


tion ; he should merely read it out in court, or it should be read out to him and repeated by 
him before giving his deposition; and at the head of his written deposition it should be 
Translations. | stated that he was sworn according to the provisions of Act V. 1840. Translations of the 


ne 5 ebendia C. affirmation are given in Bengalee and Urdu for Mahomedans and Hindoos;* if it ig 
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necessary to use the Bengalee form for Mahomedans, the term used to designate the 
Supreme Being, by persons of that persuasion, is to be substituted. C.O. ZL. P. No. 44, 
W. P. No. 48 of vol. 3. 


499. The evidence of witnesses should not be taken down prior to the administration 
of the solemn declaration under Act V. 1840; the wording of which, “what I shall state 
shall be truth,” is rendered unmeaning, if it be administered subsequently, and not previously 
to the record of the deposition. C. O. No. 104, January 27th, 1854. W. P. 


500. The word “huluf,” which means an oath, is not to be used as the translation of 
the affirmation, substituted for an oath by Act V. 1840, in recording the evidence of witnesses 
in the criminal courts. The affirmation is to be rendered by the corresponding term 
“ikrar.” ©. O. No. 93 of vol. 4, WP. The prescribed Bengalee term is “ protigya.” 
Reports L. P. 1852, part 1, page 70. 

501. Police officers are in the same manner to make use of the same form in all cases, 
wherein they are authorised by the regulations to take a deposition on oath. C. O. 
No. 117 of vol. 3. 

502. <A police mohurir has no power to administer oaths except in the absence of the 
darogah ; and the latter hasno authority to delegate his power of administering oaths when 
present. N. A. R. vol. 1, page 386. 

503. Ifany person, making such affirmation, wilfully and falsely states any mat- 
ter or thing, which if sworn to before the passing of this Act would have amounted to 
perjury,—he is to be subject in all courts to the same punishment, to which persons con- 
victed of perjury were subject before the passing of this Act. Act V. 1840, sect. 2. 

504. Any person causing or procuring another to commit such offence is to be sub- 
ject in all courts tothe same punishment, as persons convicted of subornation of per- 
jury before the passing of this Act. Act V. 1840, sect. 3. 

505. The punishment for perjury is not incurred, when the oath has been taken 
before a person not duly authorized to administer it; or in a place in which a court cannot 
legally be held; or when the deponent has been improperly required to give evidence on oath. 
See chapter on perjury. 

506. This Act does not extend to any declaration or affirmation made in any of Her 
Majesty’s courts of justice. Act V. 1840, sect. 4. 

507. The words in sect. 4, Act V. 1840, “ Her Majesty’s courts of justice” are not to 
be deemed to mean or extend to the courts of the justices of the peace. Act II. 1847. 

508. The commanding officer of any military station occupied by troops in the scr- 
vice of the Company, is competent to administer, within the limits of such station, any oath 
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oath is of the same effect as if taken before a justice of the peace. Act IX. 1836. 
609. A military court of inquiry has no power to administer an oath. N. A. R. vol. 3, 
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SECTION VIII. 
OF EVIDENCE 


510. Every witness or prisoner examined by a session judge is to be examined ex- 
clusively and entirely in the presence of that officer; and the samo rule is applicable to 
all native judicial officers entrusted with criminal jurisdiction. C.O. No. 220 of vol. 2, 
para, 2. 


511. <A pressure of public business may occasionally oblige magistrates, joint magis- 
trates, and their assistants, to empower their native officers to record the depositions of 
partics in cases before them; but such proceedings are to be confined entirely to matters of 
minor importance. The examinations of prisoners are in all cases to be taken exclusively 
and entircly before the magistrate, or other officer, without any preliminary or partial 
examination before a native officer; and in all instances depositions are to be taken in the 
presence of the European officer presiding. ©. O. No. 58 of vol. 1; and No. 220 of vol. 2, 
para. 4. 


512. A deposition taken on oath in a private dwelling is illegal, and a charge of per- 
jury cannot be sustained on such a deposition. Const. No. 627. 


513, All examinations of parties and witnesses are to be taken down in the language 
and character, in which the person examined may desire to have it recorded. Beng. and 
Ben. Reg. IV. 1797, sect. 7, cl. 2. Ced. Prov. Reg. VII. 1803, sect. 18, cl. 1. 


514. The rule originally prescribed in sect. 16, Reg. TX. 1793, that all examinations 
and depositions are to be written in the language in which the deponents are most conver- 
sant, is superseded by the above provision. Const. No. 204. 


515. But officers are strictly prohibited from taking down the examination of parties 
or witnesses in any other language than that in which itis delivered. C. O. No. 220 of 
vol. 2, para. 7. 


516. The deposition of an English witness must be be recorded in English, and a 
translation of it prepared by the court and annexed to it. Const. No. 1035, 


517. The person examined, whether party or witness, is to be allowed to read the exa- 
mination when finished ; or, if unable to read, it is to be read to him; after which, if he 
admit the record to be correct, he is to affix his name or mark to it; and the officer, before 
whom it is taken, is to certify the same under his official signature on the original record ; 
as well as on a translation thereof, to be annexed to the original, if it has not been taken in 
the vernacular. Beng. and Ben. Reg. IV. 1797, sect. 7, cl. 2. Ced. Prov. Reg. VII. 1803, 
sect. 18, cl. 1. 


518. A person charged with perjury was acquitted because his deposition was not 
read over to him, and because it was not authenticated, under the preceding rule. Reports 
L. P. 1853, part 1, page 560. 


BOOK 1.—CHAPTER III.—-SECTION VITI.—EVIDENCE, 103 


_ 619. No signature, or mark in lieu of signature, of a witness, is to be attached to the 
record of his deposition, until after such deposition has been read over to him. It is then 
to be attached immediately below such deposition, and is to be repeated on every occasion of 
the re-examination of the witness. ©. O. No. 74 of vol. 4, L. P. 


520. Native judicial officers entrusted with criminal jurisdiction are to certify, at the 
end of each deposition or examination, in the Persian language, in the mode indicated in the 
note,(a) that the same has been taken in their presence. ©. O. No. 220 of vol. 2, para. 5. 


521. The same rule is applicable to magistrates and other Europcan officers; but in 
cases of a heinous nature, and in all cases in which a commitment may be made, the deposi- 
tion or examination is to be certified in the English language, and in the following manner: 
for a witness or prisoner—‘ Taken before me (or taken before A. B. serishtadar, and 
duly explained in my presence) this 27th day of January 1837.—C. D. Magistrate.” C. O. 
No. 220 of vol. 2, para. 6; and No. 11 of vol. 1. 


522. The following admonition is to be repeated to witnesses in the language which 
they best understand, immediately after they are sworn :—* In delivering your evidence 
under the oath now administered, you are required to declare the truth, the whole 
truth, and nothing but the truth! You are carefully to distinguish what you personally 
know as an eye-witness, or otherwise, from what you have heard from others; and are 
solemnly bound to answer all questions put to you on the trial before the court, without any 
regard to the prosecutor or prisoner, to the best of your information and belief.” Beng. and 
Ben. Reg. IV. 1797, sect. 7, cl. 6. Ced. Prov. Reg. VII. 1803, sect. 18, cl. 5. 


523. Judges are to record upon their proceedings that the foregoing admonition has 
been repeated to the witnesses as above directed. They are also to remind witnesses of the 


admonition, whenever in the course of their examination there may appear occasion for it. 
C. O. No. 16 of vol. 1. 


524. The court called the attention of the magistrates to an evil of a serious 
nature, which is to be observed in the manner in which evidence is often recorded. Several 
witnesses arc brought forward to prove a particular point in a case, and their depositions are 
taken down by the same mohurir: when these depositions are read over, they will ke 
found to be nearly identical, not merely as to the point at issue, but in the order of the 
narrative, the form of expression, and the description of the circumstances under which cach 
witness happened to be present. The court request the serious attention of the magisterial 
authorities to this point, and they desire that every endeavour may be used to have the 
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depositions recorded on each occasion in the actual words of the deponent. Magistrates 
will, however, find their time well employed, if, previously to the examination of the 
witness in any case, they make themselves sufficiently acquainted with the facts of the 
charge, 80 as to point out to the mohurir, who records the depositions, what evidence is 
material, thus enabling him to reject the garrulous and irrelevant histories of immaterial 


events, which are too often entered as part of the deposition. C. O. No. 16, June 21, 
1855. 


525. In the examination of witnesses, leading questions, suggesting an answer, or having 
a tendency to such suggestion, are to be avoided, and the interrogatories to them are to 
be proposed in such general terms as may bring forth all the information they possess, 
and lead to a discovery of the truth. With this view the parties are to be allowed to 
cross-examine the witnesses, and the presiding officer should also cross-examine them, 


when necessary. Deng. and Ben. Reg. IV. 1797, sect. 7, cl. 3. Ced. Prov. Reg. VII. 1803, 
sect. 18, cl. 2. 


526, All examinations of parties and witnesses, besides the name of the person examin- 
ed, are to specify the name of his or her father, and if a married woman the name of her 
husband, also the religion, caste, profession, and age; and the village and pergunnah in 
which they reside. Beng. and Ben. Reg. IV. 1797, sect. 7, cl. 4. Ced. Prov. Reg. VII. 
1803, sect. 18, cl. 3. 


527. When any stolen property, or instruments of violence stated to have been 
found upon the prisoners, or in their houses, are produced, the prosecutor and any witnesses 
brought to give evidence thereupon, are to be carefully examined relative to the identity of 
such property, or instruments recognized by them, and the circumstances of their being 
found. The principle of this rule is to be applied in all instances of circumstantial evidence 
to which it is applicable. Beng. and Ben. Reg. IV. 1797, sect. 7, cl. 5. Ced. Prov. Reg. 
VII. 1803, sect. 18, cl. 4. 


528. The party at whose instance a witness is examined may, with the permission of 
such* court or person, cross-cxamine such witness to test his veracity, in the same manner 
as if he had not been called at his instance, and may be allowed to show that the witness has 
varied from a previous statement made by him. Act II. 1855, sect. 30. 


529. In order to corroborate the testimony of a witness, any former statement made 
by such witness, relatingto the same fact, at or about the time when the fact took place, 
or before any authority legally competent to investigate the fact, shall be admissible; and 
for that purpose a copy of any deposition or statement taken before any court, judge, justice 
of the peace, magistrate, or person Jawfully exercising the powers of a magistrate, or before 
a commissioner or superintendent for the suppression of thuggee or dacoity, in the dis- 
charge of his duty, shall, if certified by such court, judge, or other officer above-mention- 
ed, under his hand or the official seal of the court, or under the hand or official seal 
of such judge, to be a true copy of such deposition or statement, without further proof, be 
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received as prima facie evidence that such deposition or statement was made, and that it was 
made at the time and place, and under the circumstances, if any, which shall be stated in the 
certificate or on the face of the deposition or statement. Act II. 1855, sect. 31. 


530. A witness shall not be excused from answering any question relevant to the | Witness bound 
matter in issue in any suit or in any civil or criminal proceeding, upon the ground that the 
answer to such question will criminate, or may tend, directly or indirectly, to criminate 
such witness, or that it will expose, or tend, directly or indirectly, to expose such witnessto But auch 
a penalty or forfeiture of any kind. Provided that no such answer, whicha witness shall = 
be compelled to give, shall, except for the purpose of punishing such person for wilfully 
giving false evidence upon such examination, subject him to any arrest or prosecution, or 
be used as evidence against such witness in any criminal proceeding. Act II. 1855, sect. 32. 


531 But he may be arraigned ona crime admitted in the deposition, provided it be aq ut that would 
Vv 8 iNe 
proved by other evidence. N. A. R. vol. 2, page 14. Reports Z. P. 1852, part 1, page 695. dictment on other 


evidence. 
532. A witness in any cause may be questioned as to whether he has been convicted Witness may be 


of any felony or misdemeanor, and upon being so questioned, if he either denies the fact or aga eteeny 
refuses to answer, it shall be lawful for the opposite party to prove such conviction, Act IL 
1855, sect. 33. 

533. A witness may be cross-examined as to previous statements made by him in  Cross-examina- 
writing, or reduced into writing, relative to the subject matter of the cause, without such eee br aay 
writing being shown to him; but, if it is intended to contradict such witness by the writing, 
his attention must, before such contradictory proof can be given, be called to those parts of the 
writing which are to be used for the purpose of so contradicting him. Provided always, that and use of thom by 
it shall be competent for the judge, at any time during the trial, to require the production of *“8* 
the writing for his inspection, and he may thereupon make such use of it for the purposes of 
the trial as he shall think fit. Act II. 1855, sect. 34. 


534. A witness shall be allowed before any such* court or person aforesaid to refresh Refreshing me- 
his memory by any writing made by himself or by any other person at the time when the pa ener 
fact occurred, or immediately afterwards, or at any other time when the fact was fresh in 
his memory, and he knew that the same was correctly stated in the writing. In such case 
the writing shall be produced and may be seen by the adverse party, who may, if he choose, 
cross-examine the witness upon it. Act II. 1855. sect. 45. 


535. Whenever a witness may refresh his memory by reference to any document, Ree 
he may, with the permission of the court, refer to a copy of such document, provided the ment to be = to 
court or person, under the circumstances, be satisfied that there is sufficient reason for the 


non-production of the orginal. Act II. 1855, sect. 46. 


536. Session judges are to be careful to notice on their proceedings any material dif- | 1 wi 
ference between the depositions of the same witnesses before them and the magistrates; and 
are to question the witnesses thereupon and torecord their answers; but the depositions Deposition before 
taken before the magistrate are not to be read before the sessions court in the presence of manera: ote 
D 
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court. Beng. and Ben. Reg. IV. 1797, sect. 7, cl. 7. 
cl. 6. 


537. A judge has no authority to decline examining the witnesses of a defendant, of 
whatever nature their evidence may be, though he attaches no weight to their testimony. 
N. A. R. vol. 6, page 12. 


538. Witnesses for the defence, like other witnesses, should be examined on the points 
to which they are summoned to testify, and cross-examined regarding statements made by them 
in answer to the prisoner’s questions, if their statements appear to require it; and their per- 
sonal knowledge of the circumstances which they are cited to prove should be closely 
scrutinized. C. O. No. 2 of vol. 4. Z. BP. Seesection “ of the sessions.” 


Ced. Prov. Reg. VII. 1803, sect. 18, 


539. Ifa prisoner objects to examine his own witnesses on the ground of their having 
been tampered with by the prosecutor, the session Judge ought not to examine them. Const. 
No. 1203. N. A. R. vol. 5, page 115. 


540. The evidence of witnesses for the prosecution, even in proof of the prisoner’s 
confession, in a trial in the sessions court cannot be taken in the absence of the accused. 


“XN -. a2 RT. nr AT A mr 1 1 _~- = ONN 


G-- ~~-«'-~ 6 of the sessions.” 


541. Whenever a defendant, summoned after the taking of evidence for the prosecution, 
makes, upon his appearance, in whatever manner, a request that the witnesses, who were go 
examined before the issue of the summons, and before his attendance, should be called for, in 
order that they may be further examined before himself, whether as to the point of his recog- 
nition and identification, or as to any other point, it is the plain duty of a magistrate again 
to send for those witnesses, and to have them re-examined, in the prisoner’s presence, as to 
any matter which he may indicate. And, semble, it is unnecessary to re-call the witnesses, if 
the defendant does not make such request. Reports ZL. P. 1852, part 2, page 663. 


542. A witness accused of having given a false deposition on oath cannot be examin- 
ed on oath as to the truth of such accusation, and then committed for giving false and 


contradictory statements; his defence should be taken without oath on a charge of perjury. 
N. A. R. vol. 6, page 91. 


543. It is not a criminal offence, to take notes of the deposition of a witness under 


examination and to communicate them to other witnesses in attendance. N. A. R. vol. 6, 
page 210. 


544. No person, by reason of any conviction for any offence whatever, is incompetent 
to be a witness in any stage of any cause, civil or criminal, before any court in the territo- 
ries of the Hast India Company. Act XIX. 1837. 


545. Ifconvicts are required to give evidence they should be examined on oath. 
N. A. R. vol. 5, page 37. 


. 


546. Under the provisions of the above Act, the conviction of a person of a criminal 
offence cannot be considered as a bar to his giving his evidence against or in favor of his 
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supposed accomplices in the same crime(a); but it rests of course with the judge to place 
such reliance on the evidence as it appears to deserve. Const. Nos. 1117 and 1173. 


547. So, it was considered no sufficient reason for rejecting evidence to the defence, 
that the witnesses named by the prisoner had been accused before the magistrate of partici- 
pating in the offence charged, but released by that officer. N. A. R. vol. 2, page 413. 
Reports W. P. 1856, part 1, page 31. 

548. There is no legal impediment to the admission of a person to give evidence 
against his accomplices whether he be convicted and sentenced, or whether the trial as 
regards him is under reference to the nizamut adawlut. Reports L. P. 1852, part 2, pages 
383 and 491. 

549. Of three persons who committed a murder in concert, one was apprehended at 
the time; and, having been convicted on circumstantial evidence only, was sentenced as an 
accessary to transportation for life. Subsequently the other two were arrested, and being 
convicted on the direct evidence to the murder of the accomplice already under sentence, 
in addition to the circumstantial evidence produced at the former trial, they were sentenced 
to death. Reports L. P. 1855, part 2, page 582. 


550. The following persons only shall be incompetent to testify: 1. Children under 
seven years of age who appear incapable of recciving just impressions of the facts respecting 
which they are examined, or of relating them truly. 2. Persons of unsound mind, who, at 
the time of their examination, appear incapable of receiving just impressions of the facts 
respecting which they are examined, or of relating them truly ; and no person who is known 
to be of unsound mind shall be liable to be summoned as a witness, without the consent 
previously obtained of the court or person before whom his attendance is required. Act 
IJ. 1855, sect. 14. 


551. Any person who by reason of immature age or want of religious belief, or who by 
reason of defect of religious belief, ought not, in the opinion of such court* or person, to be 
admitted to give evidence on oath or solemn affirmation, shall be admitted to give evidence 
‘on a simple affirmation, declaring that he will speak the truth, the whole truth, and nothing 
but the truth. Act IT. 1855, sect. 15. 


552. In allauch cases the alleged and apparent age of the person, and the queries 
and answers which have led to the conclusion that he is or is not, of capacity to be sworn, 
are to be fully and exactl y recorded upon the proceedings. (©. O. No. 23, Nevember 24, 
1855, L. P., and No. 1 of vol. 2. 


553. Such declaration should be recorded in the same way as the administration of an 
oath is set forth, at the commencement of the deposition. Reports L. P. 1856, part 1, 
page 869. 


554, The provisions in the last preceding section as to witnesses shall apply to testi- 
mony given by affidavit or otherwise in writing as well as to testimony orally delivered. 
Act IT. 1855, sect. 16. 


(a) This decision of course reverses the precedent in N. A. R. vol. 3, page 25. 
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555. Any such witness wilfully giving false evidence shall be subject to be proceeded 
against in like manner, and to suffer, if convicted, the same punishment as if he had been 
sworn and had committed wilful and corrupt perjury. The indictment or charge shall be 
varied so as to meet the case. Act II. 1855, sect. 17. 


556. No person shall, by reason of any interest in the result of any suit or of any 
interest connected therewith, or by reason of relationship to any of the parties thereto, be in- 
competent to give evidence in such auit. Act II. 1855, sect. 18. 


557. The fact of a witness being afflicted with leprosy does not bar the admission of 
his evidence. Const. No. 726. 


558. The testimony of a wife against her husband may be received in corroboration of 
other evidence; N. A. R. vol. 1, page 144; but the practice of summoning the wife, or 
other near relation, ofa prisoner as a witness for the prosecution, excepting in case of urgent 
necessity, is highly objectionable. N. A. R. vol. 2, page 149; and vol. 6, page 27. 


559. The evidence of near relatives of the prosecutor is admissible in criminal trials. 
N. A. R. vol. 3, page 309. 


560. The wife of the prisoner being brought forward to substantiate his defence 
(grounded on the murdered person having been detected in the act of adultery with her), 
her evidence was held to be inadmissible on account of the existing relationship between the 
parties. N. A. R. vol. 1, page 182. But under sect. 14, Act II. 1855 (para. 550) she is 
not incompetent to give evidence. 


561. The improper admission or rejection of evidence shall not be ground of itself 
for a new trial or reversal of any decision in any case, if it shall appear to the court before 
which such objection is raised, that, independently of the evidence objected to and admitted, 
there was sufficient evidence to justify the decision, or that, if the rejected evidence had been 
received, it ought not to have varied the decision. Act II. 1855, sect. 57. 


562. Nothing in this Act contained shall be so construed as to render inadmissible in 
any court any evidence which, but for the passing of this Act, would have been admissible 
in such court. Act II. 1855, sect. 58. 


563. Ina case of affray attended with murder, the witnesses for the prosecution named 
before the sessions court as the actual perpetrator of the murder a particular prisoner, of 
whom they had made no mention before the magistrate: such variation was considered by 
the law officers, and the court, sufficient to nullify the whole of the evidence. But where 
the witness on trial varied from his evidence, as given in the thana report, only as to the 
extent of his personal knowledge, the variation was not considered material by the court. 
N. A. R. vol. 1, page 236; and vol. 2, page 17.(a) 

(o) The terror of a gang of robbers, not apprehended, may sometimes deter persons, who have seen them commit a 
robbery, from giving infomation against them. But if, when questioned by the local officer of police, immediately after the 
robbery, they deny having recognized any of the robbers, their subsequent testimony, in opposition to such denial, must be 
received with the utmost circumspection ; the more especially as it is a frequent practice, when persons of notorious or sus- 


pected character have been apprehended, to adduce false witnesses for their conviction of some specific offence, N. A. R, 
vol, 1, page 8, note, 
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564. The best evidence which can be procured must be adduced. Thus the lists of 
persons on whom processes had been served were not admitted until proved by the persons 
who kept the record of the issue of processes. Reports W. P. 1854, part 2, page 661. 


565. <A girl, having eloped from the house of her parents, returns some time after, and 
asserts that she is their daughter: the denial of her identity by the parents is not held con- 
clusive, as they are obviously interested in disclaiming the relationship. N. A. R. vol. 1, 
page 194. 

566. When the session judge argued for conviction of the prisoners from the futility 
of the defence, the court observed that attention should always chicfly and carefully be 
directed to the goodness of the evidence for the prosecution ; because, if the charge be not 
fully and satisfactotily established, it signifies little how worthless soever the defence may be. 
In this country persons charged with offences (supported by good or bad proof) never trust to 
their innocence, they invariably set up an alibi, or make a counter-charge reckless of its 
silliness or incredibility. Reports Z. P. 1851, page 392. | 


567. Hearsay evidence is not admissible ; and inadmissible evidence should not be 
recorded, as it tends to create impressions in the mind of the judge unfavorable to the prison- 
Reports Z. FP. 1852, part 1, page 174; and 1855, part 2, page 894. 


568. Except in cases of treason, the direct evidence of one witness, who is entitled to 
full credit, shall be sufficient for proof of any fact in any such court or before any such person.” 
Dut this provision shall not aflect any rule or practice of any court that requires corrobura- 
tive evidence in support of the testimony of an accomplice or of a single witness in the caso 
of perjury. Act IT, 1855, sect. 28. 

569. But the trial must be referred for the orders of the court, under sect. 5, Reg. 
XVII. 1817, if the futwa acquits on the ground of one witness being insufficient under the 
Const. No. 634. C. O. No 48 of vol. 2. 


570, It is proper that the evidence of all partics present at the commission ofa heinous 
crime should be taken by the magistrate for comparison and check if necessary, though it is not 
requisite that the whole of the parties so cxamined should in the first mstance me sent up as wit- 
nesses to the sessions. The session judge should have information of their depositions before the 
police, so that he may send for them if any point of doubt should arise. ‘There might be in- 
" stances in which suspicion might arise in the absence of statements from all parties present at the 
It is necessary therefore to note on the record the 


er. 


Mahomedan law. 


time of the alleged perpetration of a crime. 
cause of the non-examination of any such witnesses. Reports Z. P. 1852, part 1, page 31. 


571. It is held as a general rule, that the cxamination of absent witnesses cannot be 
received in a criminal trial, and that their personal attendance is necessary. It seems however 
that evidence taken on oath before the magistrate, and duly attested and proved (as required 
in C. O. No. 54 of vol. 2*), is available on trial before the sessions in the event of the 
unavoidable absence of the witness. On this account magistrates are required invariably to 
take the evidence of the civil surgeon on oath. Const. No. 1280. C. O. No. 42 of vol. 3. 
But they cannot call upon the chemical examiner to make an affidavit or a verbal deposition 
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before the chief magistrate of Calcutta, regarding any matter referred for examination, as 
such affidavits and depositions are not legal evidence on account of the absence of the accused 
at the time of making, C. O. No. 146 of vol. 3. For rules regarding absent witnesses, 
see para: 463 ef seg. 


572. The abstract record of statements made by witnesses to a police darogah (which 
are not taken on oath, nor recorded separately, but are merely incorporated in his reports) 
are inadmissible as independent depositions, or even as records of depositions, by which the 
accuracy or consistency of the statements made by those witnesses in court may be tested. 
But the darogah may be called to prove the statements made before himself; and may be 
allowed to refer to such abstracts, viewed as memoranda taken at the time or soon amet 
in order to refresh his memory. Reports Z. P. 1856, part 2, page 6. 


573. Itis irregular to commit prisoners for trial on evidence taken in their absence 
before their apprehension, as they have no opportunity of cross-examining the witnesses; but 
such irregularity does not vitiate the trial.(a) Reports Z. P. 1851, page 231. 


574. But where a mohurir was charged with obtaining money from the treasury 
on the false plea that he had been authorized by the principal sudder ameen to draw his 
salary, it was held that the omission of the session judge to take the evidence of that officer 
vitiated the proceedings. The roobakaree of the principal sudder ameen stating that he did 
not give the prisoner permission to draw his salary could not be admitted as legal evidence. 
The prisoner had a right to have him examined in his presence, and to cross-examine him 
upon it. Reports L. J’. 1852, part 1, page 112. 


575. Where the evidence of a woman had been taken by the magistrate, after she had 
been put on her defence but discharged for want of proof, and it appeared by her own 
account that she was an accomplice in the murder, and she was absent at the time of the 
sessions having absconded in the interval, it was held that her evidence could not be taken 
into account by the sessions judge. Reports W. P. 1855, part 1, page 419. 


576. In a case of murder, a principal witness having died before the trial came on 
before the sessions court, it was held that, if the judge considered the evidence of sufficient im- 
portance to warrant his so doing, it was incumbent on him to transfer the deposition of the 
deceased person, taken before the magistrate, duly authenticated, to the record, affording to 


it such consideration as it might appear to claim, when weighing the testimony adduced. 
N. A. RB. vol. 4, page 335, 


577. Where dying declarations are evidence, they shall be received, if it be proved 
that the deceased was at the time making the declaration, and then thought himself to be, in 


danger of approaching death, though he entertained at the time of making it hope of re- 
covery. Act II. 1855, sect. 29. 


578 It is not necessary to the admission of a dying declaration that it should have been 
taken on oath; Reports W. P. 1856, part 1, page 80 ; or in the presence of the accused. Reports 


(a) Such practice is not illegal ; see note to para : 857. 
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Z .P. 1856, part 2, page 6. It should bear on it a note of the precise hour of the day at fime of one to 
which it is taken. Reports L. P. 1853, part 2, page 180. It must be brought on the 

record of the trial; and evidence taken to its accuracy; N. A. R. vol. 5, page 9; Reports ™ust be proved. 
I. P. 1852, part 1, page 1080; and without such proof it is inadmissible as evidence. 

N. A. R. vol. 6, page 150. 
: 579. The dying declaration of a murdered person (taken down in writing by a sezawul) 

was considered alone insufficient for conviction. N. A. R. vol. 4, page 31. 


580. A magistrate cannot try a case, transferred to the foujdaree from the salt depart- Evidence taken 
ment, on evidence taken before himself in his capacity of salt agent. Const. No. 817. in another court, 


581. So also the evidence recorded in a moonsiff’s court was held to be inadmissible, as The court will not 
proof of a fact, in a trial before the sessions; and the mere recital, in the roobakaree of com- 
mitment in a case of perjury, that the prisoner made oath, was not considered sufficient 
evidence ; the court would not presume that he was sworn, because he ought to have been. 

N. A. R. vol. 2, page 64. 

582. But the admission of the fact by the prisoner may be taken to supply such omis- unless prisouer ad- 
sion in the evidence. N. A. R. vol. 3, page 22. oe 

583. So, whena prisoner admitted that the corpso found was that of the murdered 
person, the court did not deem the absence of proof as to its identity sufficient to bar a capital 
sentence. N. A. R. vol. 2,page 104, Although in acase in which the prisoner confessed 
a murder, and pointed out human bones, which he alleged to be those of the person murder- 
ed, the court held that as the bones did not admit of identification, there was not a sufficient 
finding of the body to warrant a capital sentence. N. A. R. vol. 2, page 82. 

584. Within the territories in tho possession and under the government of the East Documen- 
India Company, all courts of justice, and all persons having by law or consent of parties *@ry 
authority to take evidence, shall take judicial notice of all Regulations and Ordinances made al aoe 
before or on the 22nd day of April 1834 by the governor general in council of the presi- tice of per- 
dency of Fort William in Bengal, and having the force of law in any part of tho said sons. 
territories, and of all laws and Regulations herctufore made by the governor general of ,,y{‘ici#l notice 
India in council, and of this Act, and of all Acts and Regulations heretofore made, or j¢ts and Reguls- 
hereafter to be made by the governor general of India in council, constituted for the purpose 
of making laws and Regulations, whether the same be of a public or of a private nature. 


Act II. 1855, sect. 2. 


585. All courts and persons aforesaid shall take judicial notice of all public Acts of __Juicial notico to 
en of public 


Parliament and of all local and personal Acts declared by Parliament to be public and acts of Parliament. 
to be judicially noticed; and shall admit, as primd facie evidence of any private Act of Pe Beas! 
Parliament, any copy thereof purporting to be printed by the King’s printer. Act II. % private Act. 
1855, sect. 3. 


586. very court shall take judicial notice of its own members and officers respec- | Judicial te can 
tively, and of their deputies and subordinate officers or assistants, and also of all officers of ite own officers, 
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acting in execution of its process, and of all advocates, attornies, proctors, vakeels, plea- 
ders, and other persons authorized by law to act before it. Act II. 1855, sect. 4. 


catenin aia 587. All courts and persons aforesaid shall take judicial notice of the names, titles, 
asin ion ey and authorities of the persons filling for the time being any one of the following offices in any 
part of the said territories :—Governor General, Governor, Lieutenant Governor or Deputy 
Governor, Secretary or Under-Secretary to government, Commander-in-Chief, Bishop, 
Member of Council, Legislative Councillor, Judge of any of Her Majesty’s courts or of any 
sudder court, or of any court of judicature hereafter to be constituted in the said territories, 


to or in which the powers of any of Her Majesty’s supreme courts may be transferred or 
vested. Act II. 1855, sect. 5. 


genet aniete 588, All such courts and persons aforesaid shall take judicial notice of all divisions of 
of time, place, &c. time, of the geographical divisions of the world, of the territories under the dominion of the 
British Crown, of the commencement, continuation, and termination of hostilities between the 
British Crown and any other state, and also of the existence, title, and national flag of every 
sovercign or state recognized by the British Crown. In all the above cases, such court or 
person may resort for its aid to appropriate books or documents of reference. Act II. 1858, 


sect. 6. 


Proof of govern- 589. Any government gazctte of any country, colony, or dependency under the 
penne ee dominion of the British Crown, may be proved by the bare production thereof before any of 
the courts or persons aforesaid. Act II. 1855, sect. 7. 


of procla- 590. All proclamations, acts of : legislati -acuti aig 
os ee ae OE ] , acts of state, whether legislative or executive, nominations, 


state, Wc. appointments, and other official communications of the government, appearing in any such 


Proclamations 4 . ’ a ; 
&e. when to be’ gazette, may be proved by the production of such gazette, and shall be primd fucie proof of 


nen facie prot ony fact of apublic nature which they were intended to notify. Act II. 1855, sect. 8. 
Proof of official 591. Whenever by any Statute, Act, Regulation, or Ordinance now in force, or any 
documents. ’ y 


Statute or Act to be hereafter in force, any certificate, certified copy, or other ducument, 
shall be receivable in evidence of any particular in any court of justice, the same, if it is 
substantially in the form and purports to be executed in the manner directed by the Statute, 
Act, Regulation, or Ordinance, which makes it evidence, shall be primd facie evidence, where 
it is rendered admissible, without proof of any seal, stamp, signature, character, or authority, 
which it is directed to have, or from which it is directed to proceed. Act II. 1855, sect. 56. 


Recital in Act of 592. Any recital ined i cove : b, 
a fact of a public ; y contained or any Act of the pee general of India in council, 
aa to be primd constituted for the purpose of making laws and Regulations hereafter to be passed of any 

acie proof. : 
fact of a publicnature, shall be deemed, before all such courts and persons, to be primd 


facie evidence of the truth of the fact recited. Act IL. 1855, sect. 9. 


Gazette, &e.. 593, The gazette or newspaper containing any advertisement purporting to be pub- 

_ lished by virtue of any public Statute, Act, Regulation or Ordinance, or of any rule, or 

cabo agree order of a court of justice or of any board or officer of revenue, may be received by 
wee" any such courts or persons as aforesaid as primd facie evidence that such advertisement 
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was published duly under the authority from which it purports to proceed. Act II. 1855, 
sect. 10. 

594. All courts and persons aforesaid may, on matters of public history, literature, 
science, or art, refer, for the purposes of evidence, to such published books, maps, or charts 
as such courts or persons shall consider to be of authority on the subject to which they 
relate. Act IJ. 1855, sect. 11. 


595. Books printed or published under the authority of the government of a foreign 
country and purporting to contain the statutes, code, or other written law of such country, 
and also printed and published books of reports of decisions of the courts of such country, 
and books proved to be commonly admitted in such courts as evidence of the law of such 
country, shall be admissible before any such courts or persons as aforesaid as evidence of the 
law of such foregin country. Act IT. 1855, sect. 12. 


596. All maps made under the authority of government, or of any public municipal 
body, and not made for the purpose of any litigated question, shall primd facie be deemed to 
be correct, and shall be admitted in evidence without further proof. Act II. 1855, 


sect. 13. 

597. A witness, whether a party or not, shall not be bound to produce any document 
relating to affairs of state, the production of which would be contrary to good policy, nor 
any document held by him for any other person who would not be bound to produce it if in 
his own possession. Act II. 1855, sect. 21. | 

598. A witness, being a party to the suit, shall not be bound to produce any document 
in his possession or power, which is not relevant or material to the case of the party requir- 
ing its production, nor any confidential writing or correspondence which may have passed 
between him and any legal professional adviser. If any party however offer himself as a 
witness, he shall be bound to produce any such writing or correspondence in his custody, 
possession, or power, if relevant or material to the case of the party requiring its production. 


Act II. 1855, sect. 22. 

599. Every witness summoncd to produce a document shall, if the same bo in his cus- 
tody, possession, or power, be bound to bring it, or cause it to be brought into court, al- 
though there be a valid objection to the right of the party calling for it to compel its produc- 
tion, or to the reading or putting it in as evidence, or to the disclosure of the contents thereof. 
The validity of any such objection, made by the person producing the document, shall be deter- 
mined by the court: and for the better determination thereof, it shall be lawful for the court 
to receive any admissible evidence which the person producing the document may give re- 
specting it; and it shall also be lawful for the court, except in the case of any document relat- 
ing to affairs of state, to inspect the document; and, if necessary, to call to its assistance any 
person whom it may appoint to interpret the same. Such person, however, shall be previous- 
ly sworn truly to interpret the same to the court alone, and not to disclose tlic contents 
thereof except to the court, unless the court shall order the document to be given in evi- 


dence. Act II. 1855, sect. 23. 
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600. <A barrister, attorney, or vakeel shall not, without the consent of his client, 
disclose any communication made by the client to him in the course of his professional 
employment, nor any advice given by him professionally to his client, nor the contents of 
any document of his client, the knowledge of which he shall have acquired in the course of 
his professional employment. The privilege, however, is that of the client; and if any party 
to asuit shall give evidence therein at his own instance, he shall be deemed thereby to have 
waived his privilege, and to have consented to the disclosure by such barrister, attorney, or 
vakeel, of any matter as aforesaid, which may be relevant, and which the barrister, attor- 
ney, or vakcel would have been bound to disclose, but for the privilege of his client ; and the 


barrister, attorney, or vakeel shall be bound upon examination to disclose any such matter. 
Act II. 1855, sect. 24. 


601. Any person present in court, whether a party or not, may be called upon and 
compelled by the court to give evidence, and produce any document then and there in his 
actual possession, or in his powcr, in the same manner and subject to the same rules as if he 
had been summoned to attend and give evidence, or to produce such document; and may be 
punished in like manner for any refusal to obey the order of the court. Act II. 1855, 
sect. 25. 


602. Any person, whether a party to the suit or not, may be summoned to produce a 
document without being summoned to give evidence, and any person summoned merely to pro- 
duce a document, shall be deemed to have complicd with the summons, if he cause such docu- 
ment to be produced instead of attending personally to produce the same. Act II. 1855, 
sect. 26. 


603. An impression of a document made by a copying machine shall be taken without 
further proof to be a correct copy. Act II. 1855, sect. 35. 


604. When an original document is out of the reach of the process of the court, it 
shall be lawful for the court, on application to it in any civil suit or proceeding, and on 
notice to the opposite party at a reasonable time before the hearing, to make an order for the 
reception of secondary evidence of its execution and contents. Act II. 1855, sect. 36. 


605. An attested document may be proved as if unattested, unless it be a document to 
the validity of which attestation is requisite. Act II. 1855, sect. 37. 


606. The admission of a party to an attested instrument of its execution by himself 
shall be as against him sufficient primd facie proof of such execution of it, though it be an 
instrument which is required by law to be attested. Act II, 1855, sect. 38. 


607. Any entry or statement, which would be admissible in evidence after the death 
of the person who made it, on the ground ofits having been made against the interest of the 
person making it, or on the ground of its having been made in the ordinary course of busi- 
ness, shall be admissible, though the person who made it be not dead, if he is incapable of 
giving evidence by reason of his subsequent loss of understanding, or is at the time of the 
trial or hearing bond fide and permanently beyond the reach of the process of the court, or 
cannot after diligent search be found. Act II. 1855, sect. 39. 
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608. Any entry in any books proved to have been regularly kept in the course of 
business, or in any public office,—so far as such entry merely refers to and tends to identify 
by name, description, number, or otherwise, any bank notes or other securities for the pay- 
ment of money, or other property, and the payer-in or receiver of them,—shall, in any case 
where such identification is necessary to be proved, be admissible in evidence for that limited 
purpose, if it shall appear to have been made at or about the time of the transaction to which 
it relates, though the person who made it, or he on whose information it was made, is alive 
and capable of being produced as a witness. Act II. 1855, sect. 40. 


609. Any receipt in writing, acknowledging the receipt of any money, valuable secu- 
rities, or goods, shall, on proof of the execution thereof, be admissible in evidence before such 
court or person aforesaid, not only against the party giving it, but also against any person in 
whose favor such receipt would operate asa discharge, or to whom it would render the person 
giving it liable for the moncy, security, or goods acknowledged to have been reccived. 
Act IT. 1855, sect. 41. 


610. Whenever a reccipt would be admissible under the preceding section if given 
by a principal, a receipt given by an agent or servant of such principal shall in like manner 
be evidence upon proof ofthe authority to give such receipt. Act II. 1855, sect. 42. 


611. Books proved to have been regularly kept in the course of business or in any 
public office shall be admissible as corroborative, but not as independent, proof of the facts 
stated therein. Act II. 1855, sect. 43. 


612. The following documents may be admitted as corroborative evidence :—certificates 
of shares; and of registration thereof; bills of lading ; invoices; account sales ; reccipts usually 
given on the payment, deposit, or delivery of money, goods, securities, or other things; pro- 
vided they be proved to have been given in the ordinary course of business. Act II. 1855, 


sect. 44. 


613. In cases of pedigree, the declarations of illegitimate members of the family, and 
also of persons who, though not related by blood or marriage to the family, were intimately 
acquainted with its members and state, shall be admissible in evidence after the death of the 
declarant, in the same manner and to the same extent as those of deceased members of the 
Act I. 1855, sect. 47. 


614. Onan enquiry whether a signature, writing, or seal, is genuine, any undisputed 
signature, writing, or seal of the party, whose signature, writing, or seal is under dispute, may 
be compared with the disputed one, though such signature, writing, or seal be on an instrument 
Act IT. 1855, sect. 48. 


family. 


which is not evidence in the cause. 


615. Any power of attorney, which has been executed at a place distant more than 
100 miles from the place wherein the action, suit, or proceeding is depending, may be proved 
by the production of it, without further proof, where it purports, on the face of it, to have 
been executed before, and authenticated by a notary public, or any court, judge, consul or 


magistrate. Act II. 1855, sect. 49. 
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616. Whenever it is proved that a letter book is kept, and that, according to the 
usual course of business, letters are copied into such book and dispatched, and the letter 
book is produced, and it is proved that the letter was dispatched according to the usual 
practice, to the best of the knowledge and belief of the witness, having reasonable ground for 
forming that belief, the court may presume the dispatch of that letter according to the 
usual course of business. Act IT. 1855, sect. 50. 


617. Any book proved tohave been kept for marking the dispatch and receipt of 
letters, containing an entry of the dispatch of a letter, and an acknowledgment of the receipt 
of such letter, shall, on proof that such entry was made in the usual course of business, be 
primé facie evidence of the receipt of such letter. Act. II. 1855, sect. 51. 


618. An anonymous letter received by a magistrate cannot be taken as evidence. 
Reports W. P. 1855, part 1, page 639. 


619. Copies of judicial or revenue papers are not to be received as evidence in any 
court of justice, or in any public office whatever, unless made on stampt paper, and 
authenticated by the seal and signature of the court, collector, or other public officer having 


charge thereofi—(For rules for procuring copies of records, see chapter 6 of book 1.) 
Reg. XXVI. 1814, sect. 16, cl. 4. 


620. When a deed has been once filed in court, it becomes a record, and a copy may 
be taken upon the stamp prescribed for copies of records. Const. No. 428. 


621. No deed, instrument, or writing, executed in any place whatsoever on the con- 
tinent of India, and relating to the payment or receipt of any sum of money, or to the sale, 
conveyance, assignment, or transfer of any property real or personal, being within any 
province or place to which this regulation extends, or of any interest in such property, 
or relating to any agreement, contract, obligation, engagement, or settlement intended to 
have effect within any province or place as aforesaid, (such deed, instrument, or writing 
being of a description chargeable with stamp duty) shall be pleaded, given, or admitted in 
evidence, or otherwise received or filed in any court of judicature or other public office, 
within the provinces subject to the Presidency of Fort William, unless the paper, vellum, or 
other matcrial, on which such deed, instrument, or writing may be written, shall be stamped 
with the stamp prescribed for such in schedule A of this regulation, or bear a stamp of an 
amount exceeding that so prescribed, or be stamped as prescribed at the date of its execution. 
Reg. X. 1829, sect. 3. 

622. No regulation requiring that account books shall be written on stampt paper, they 
are admissible as evidence, though written on plain paper.(2) Const. No. 592. 

623. The religious persuasions of witnesses are not to be considered as a bar to the convic- 
tion and condemnation of a prisoner ; but in cases, in which the evidence given on trial would 
be deemed incompetent by the Mahomedan law, solely on the ground of the persons giving 
such evidence not professing the Mahomedan religion, the law officer of the sessions court is 


(a) It follows, therefore, that all documents, not coming within the provisions of the above regulations, are admissible 
on unstamped paper. 
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to declare what would have been his futwa, supposing such witnesses had been Mahomedans 
In such cases the court is not to pass sentence, but is to transmit the record of the trial with 
such futwa to the nizamut adawlut, which court, provided they approve of the proceedings 


held on the trial, is to pass such sentence as they would have passed, had the witnesses 


been of the Mahomedan persuasion. Beng. Reg. IX. 1793, sect. 56. Ced. Prov. Rec. VII 
1803, sect. 25. = 


624. Ifthe evidence of a witness on a criminal trial, before the sessions, is declared by 
the law officer inadmissible, on the ground of the witness being a police officer, or an officer of 
government of any description; or on any other ground of exception in the Mahomedan 
rules of evidence, which appears to the judge unreasonable and insufficient ; the examination 
of the witness is to be taken, and the law officer is to declare in his futwa the sentence to 
which the prisoner would have been liable, if the evidence of the witness had been admissible 
under the provisions of the Mahomedan law. In such cases however, if tho conviction of 
the prisoner depends exclusively or principally upon the evidence of such witness, the judge 
is not to pass sentence, but is to refer the trial to the nizamut adawlut; which court, after 
taking a futwa from its law officers, is empowered to pass such sentence as is deemed just and 
proper, under the preceding section of this regulation, and the general regulations in force. 
Reg. XVII. 1817, sect. 5 


625. Thus, the conviction of a prisoner resting principally on the evidence of two 
females, whose testimony the law officer holds insufficient for conviction, the judge, differing, 
must refer the trial. Const. No. 1045. 


626. No punishment whatever is to be inflicted upon suspicion only (termed by the 
Mahomedan lawyers wuhm, shuk, or shoobah zacefah), when the evidence against the prisoner 
is undeserving of credit ; or the presumption of his guilt, arising from credible testimony, or 
circumstantial evidence, is weak; and does not amount to the degree of strong and violent 
presumption, held sufficient for conviction, and recognized as such in the Mahomedan law 
under the denominations of ghalib-oo-zun, akbur-oo-raee, and shoobah-u-cuvvee, or shoodeed. 
When the judge does not consider a prisoner convicted on such presumptive proof, or on the 
evidence of credible witnesses, or on his own confession, he is not to sentence the prisoner to 
any punishment, whatever may be the futwa. Reg. LIII. 1803, sect. 2, cl. 6. 


627. The evidence required by the Mahomedan law varies in relation to different 
offences, and depends upon the principle of justice within the provisions of which it falls. 
We have already briefly adverted (paragraph 43) to the rules of evidence under the heads 
of tazeer and scasut, but a general view of the subject appears desirable in this place, 
notwithstanding that the foregoing provisions supply the remedy in cases, where the defects 
of this law are found to obstruct the free administration of justice. What follows is taken 
from the 21st book of the Hedaya, entitled Shahadat, or evidence, in volume 2 of Hamulton’s 
translation. 


628. In all cases of crimes punishable by kisas it is incumbent upon every person 
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liberty to give or withhold any evidence, which may lead to the conviction of a Mussulman 
of any offence liable to hudd, or a less severe punishment. This is held, because the prophet 
said to a person who had borne testimony, “ verily it would have been better for you if you 
had concealed it ;” and again, “ whoever conceals the vices of his brother Mussulman shall 
have a veil drawn over his own crimes in the two worlds by God.” But this does not 
mean that it is commendable in a witness to commit perjury; he must tell the truth, but 
not the whole truth; a denial of a positive fact would be wrong, but equivocation is praise- 
worthy. 


629. In order to constitute full legal proof, the Mahomedan law requires the 
evidence—in a case of zina, of four men;—in a case punishable by hisas or hudd, of two 
men ;—and in all other cases, of two men, or of one man and two women.(a) These numbers 
are the least required; but it is expressly stated that the strength of a case does not lie 
in the number of witnesses adduced to bear testimony. The evidence of women is inadmis- 
sible in all cases inducing hudd or hisas, the operation of which is barred by a doubt of the 
truth of the charge, because the testimony of women involves in itself a degree of doubt ; 
and it is considered merely as a substitute for evidence, being taken only when that of men 
cannot be had. There is an exception to this rule founded ona traditional saying of the 


prophet, “ the evidence of women is valid with respect to such things as it is not fitting for 
man to behold.” 


630. It is an essential point in the consideration of evidence that the good character 
of the witnesses should be undoubted. In most cases, however, the magistrate may rest 
contented with the apparent probity of a Mussulman, “ because the probable character of 
all that profess the religion of Islam is an abstinence from every thing prohibited by that 
religion ;” but, in cases inducing retaliation or fixed punishment, mere probability is not 
sufficient, and therefore a purgation of the witnesses must be made by a strict investigation 
into their character. Such purgation is also necessary, if the defendant impugns the probity 
of the witnesses for the prosecution; and it may be made openly or in secret by the 
magistrate. 

631. Evidence on hearsay is inadmissible except in proof of such matters as admit 
the privacy of only a few persons : so also evidence which depends on recognition of the 
voice is imperfect and is not allowed, for which reason a blind man is nota competent 
witness: and a man must not swear to his own signature, unless he remembers the act of 
signing.(b) Slaves, convicted slanderers, atrocious criminals, free-thinkers, heretics, and 
infidels, and generally persons guilty of shameless acts, or of such as ee prohibited by 
law, are not admitted to be sufficient witnesses for want of credit.(e) Testimony is also 


(a) So, where there are only three witnesses, one male and two females, and their evidence is contradictory, full legal 


proof is wanting. N,. A. R. vol. 1, page 198. In another caso, the evidence of an i 
eee: : @ femal dam Ww: : : 
N. A. R. vol. 4, pago 261. , e, # minor was held insufficient. 


(b) Comparison of hand-writing is not admitted as legal evidence. N 
° e A. R. 1. a 
Hed. Trans. vol. 2, pago 680. vol. 1, page 118, and note. See also 


(c) The evidence of accomplices is insufficient to prove any criminal charge, though admitted, when corroborated by 
other evidence, to establish violont presumption, N. A. R. vol. 1, page 804. 
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inadmissible in favor of a father or son, or of a grandfather or grandson, or of a husband or 
wife, or of a master or slave, in consideration of their relative interests (a) so also the testimony 
of interested persons(6) and of one partner in favor of another in a matter relative to their joint 
property cannot be received; but this rule does not apply to evidence in favor of a brother or 
an uncle, because such relations have no power over one another. If the accused person 
be a Mussulman, it is requisite that the witnesses against him be also of the same religion ; (¢) 
the testimony of zimmees, or infidel subjects, with respect to each other, is admissible, although 
they be of different religions; the evidence of a Mussulman also is valid against a zimmee ; 
and the testimony of both may be taken against an infidel moostamin, or protected stranger. 
But the evidence of the latter is invalid against any person except one of his own country- 
men, also a protected alien. 

632. All evidence, with respect to such punishments as are purely a right of God, 
is vitiated and rendered void by such great delay in the production of it, as amounts to 
takadim, where the witnesses wore not prevented from coming forward. ‘The argument 


is that if the witness withheld his evidence for the sake of concealing the infirmity of 


another, it follows that any subsequent evidence could only arise from motives of malice, or 
of private interest, in which case his testimony is invalid; and if, on the other hand, the 
witness delays so long to perform the duty of giving evidence, which in all other cases is 
incumbent upon him, his evidence must then be held unworthy of attention. Ilence, in 
either case, the witnesses are liable to suspicion on account of their falsity or unworthiness. 
The limitation of takadim is disputed, but it is generally held to be one month.(d) 


633. The validity of the evidence at the time of passing the decrce constitutes the proof; 
and therefore, if a witness loses his competency after having given evidence, and before the pass- 
ing of the decree, by reason of blindness, or dumbness, or insanity, or from becoming infamous, 
the decree cannot issue; but in such cases death or absence does not destroy competency. 


634. Itseems that when the evidence of two witnesses do not entirely agree, only so much 
is to be believed as is confirmed by both; but the entire evidence must be rejected, if they 
differ on points in regard to which it is improbable that the memory should fail ; or on points 
not superficially apparent, any knowledge of which therefore bespeaks a more minute attention. 


635. A witness may give evidence by proxy, by substituting another person to detail 
certain facts or opinions for him, in case of his inability to give evidence in person. But this 
is admissible only in cases of necessity, arising from the death of the principal witness, or 
from his having departed to a distance of three days’ journey, or from severe sickness ; and 
is never admitted in cases in which the occurrence of a doubt bars judgment. 


636. Rules also are given whereby a witness may retract his evidence before the decree 
is passed, and in such case the evidence becomes void. 
(a) N, A. R. vol. 1, page 7. 
(b) In cases of extortion the law officers have held that those, who contributed to the extortioner’s demands, could not be 
admitted as witnesses, as they were, in point of fact, plaintiffs in the case: but the court over-ruled this doctrine. N.A. R. 


vol, 2, page $41, and vol. 4, page 286. 
(c) N. A. R. vol. 3, page 81. (d) Hed, Trans. vol, 2, page 35. 
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Futwa delivered 637. To this summary of the rules of evidence, which is necessarily imperfect, may be 
officers Of added the translation of a futwa given by the law officers of the nizamut adawlut in 1799, in 
ra ai evi answer to a question regarding punishment in cases of shoobah, which I find quoted in Haring- 
ton’s Analysis, vol. 1, page 292. “ There are three degrees of imperfect evidence. The first 
produces shuk, or vuncertainty whether the charge be true or false. The second 
establishes zun, or presumption that the accusation is true. The third excites wuhm, or 
doubt against the truth and probability of the fact alleged. The degree of zun is admitted to 
be a ground of legal conviction and sentence, provided the mind receives a strong impression 
and assurance from it; in which case it is denominated akbur-i-raee, and zun-i-ghalib. This 
degree of violent presumption amounts nearly to certainty, and is fully described as such 
in the Ashbaho Nuzayir. The sum of the above is, that a penal sentence may be founded 
upon imperfect evidence, when, in the judgment of the magistrate, it affords strong ground 
of presumption that the crime charged has been committed by the party accused. In the 
Buhr-i-rayih it is related, from the jurist Aboo Bukr Aamash, that when a person accused of 
theft denies the charge, the magistrate may act to the best of his judgment upon the case. 
If he be impressed with a strong conviction that the prisoner has committed the theft, and has 
the stolen property in his possession, he may inflict discretionary punishment. Inthe Moheet 
it is declared that the shedding of blood upon violent presumption is authorized. And a 
similar declaration is contained in the Buhr-i-rayik, that it is held lawful to take away lite 
upon strong presumptive proof. Thus, if a man enter the house of another with a drawn 
sword, and the owner of the house entertain a firm belicf that the other is come to kill him, 
he may put tho stranger to death. Strong presumption is sometimes produced by the cir- 
cumstances of the case, without the testimony of witnesses. It is accordingly noticed by the 
author of the Bukr-i-rayik, that in like manner as a charge is proved by witnesses, or by the 
confession of the accused, so it is also established by convincing circumstances. Thus if a 
man come out of a house with a bloody knife in his hand; and he appear terrified, and run 
away; and the people immediately entering the house find a person whose throat has been 
recently cut; the blood dropping from it; and there be no other man in the house; these cir- 
cumstances warrant a strong presumption that the man described is the murderer. A mere 
possibility of the person in question having cut his own throat, or that another may have 
cut his throat and escaped over the wall, is too remote from probability to be relied upon. 
Strong presumption is likewise, at times, found in the testimony of witnesses, not amounting 
to legal proof; in which case ¢azeer may be inflicted, though hudd and kisas are prevented. 
Thus Kazee Khan says, “ an imputed murderer, robber, or assailant, may be imprisoned, 
till he show contrition.” Upon which the author of the Buhr-i-rayik observes, that the im- 
putation (zttiduim) should rest upon the evidence, either of two witnesses of unascertained 
credit, or of one credible witness. Upon such evidence therefore, though legally defective, 
if it produce a violent presumption that the accused is guilty of the crime alleged against 
him, tazeer by imprisonment may be adjudged. But, on the contrary, if only a single witness 
of uncertain credit, or a known reprobate, have given testimony, the magistrate is not 
authorized to imprison the accused upon evidence of so doubtful a nature. 
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SECTION IX. 
OF CONFESSIONS. 


638. When a prisoner confesses before a magistrate the crime or misdemeanor with 
which he has been accused, or confirms any former confession, the magistrate is to be care- 
ful to have such confession, or confirmation of a former confession, witnessed by as many 
of his officers, or other creditable persons, present at the time it is made, as the Mahomedan 
law requires to give it validity, and to cause such witnesses to be in attendance at the 
sessions. Beng. Reg. IX. 1793, sect. 6. Ced. Prov. Reg. VI. 1803, sect. 6. 


639. Confessions are to be attested generally by four, or at least by three, creditable 
and respectable witnesses, who can read and write. ©. O. No. 23 of vol. 1. 


640. The pleaders of a civil court may be called upon to attest confessions before the 
magistrate, and are liable to dismissal for refusing to doso. Const. No. 101. 


641. The magistrate, in examining the witnesses to a written confession, should be 
careful to ascertain, that they, as well as the party confessing, were fully informed of the 
contents of it. OC. O. No. 89 of vol. 1, para. 5. 


642. The examination of witnesses to confessions should invariably be close, full, 
and complete, so as to satisfy the courts, that every precaution has been taken to ensure 
the confession being perfectly voluntary, every word having been given at the time by the 
prisoner, and accurately recorded. Reports LZ. P. 1852, part 1, page 81. 


643. The deposition of a witness to the confession of a prisoner cannot be received in 
evidence against him, unless it be taken in the presence of the prisoner. N. A. R. vol. 1, 
page 300. 

644, But the magistrates are strictly enjoined to satisfy themselves, that all confessions 
made by prisoners are free and voluntary ; and notwithstanding such confessions, they are 
invariably to summon, and to bind over to attend at the sessions, the witnesses to the com- 
mission of the offence alleged against the prisoner, in the same manner as if the prisoner had 
denied the charge. The magistrates are further required to take special care, that persons, 
upon being apprehended, are not made to sutfer corporal punishment, or otherwise ill-treated, 
under the pretence of compelling them to answer truly to questions that may be put to them, 
or under any other pretext whatever. Beng. Reg. 1X. 1793, sect, 6. Ced. Prov. Reg. VI. 
1803, sect. 6. ©. O. No. 52 of vol. 4. W. P. 


645. The examination of all prisoners is to be made in the presence of the magistrate ; 
and he is in no case to certify, or otherwise to authenticate, any paper, purporting to be a 
confession, which has not been made on a personal examination by himself. And more 
effectually to provide against the objectionable course of allowing the examination of pri- 
soners to be taken in the serishta in the magistrate’s absence, magistrates are required, in 
all cases of confessions before them, to certify the same in the following words: “I hereby 
“certify that this confession of —— was made by the said , and taken down in writing, 


“and attested by the subscribing witnesses, before me, and in my presence, on the 
2H 
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*‘ between the hours of ; that, to the best of my belief, the confession was voluntary ; 
“and that no interference, directly or indirectly, on the part of any person likely to influence 
“or intimidate the prisoner, was permitted.” The magistrate is to attest this with his signature 
at length and the specification of his office. C. O. No. 54 of vol. 2, para. 20; and No. 90 
of vol. 1. 





646. It is not sufficient that the magistrate should verify the confession of a prisoner, 
written down in his absence: and confessions so taken were rejected as unworthy of credit. 
N. A. R. vol. 2, page 70. So the court held that they could not receive, as legal evidence, 
confessions taken before a magistrate who did not give his undivided attention to them when 
recorded. N. A. R. vol. 6, page 174. 


647. Confessions cannot be taken by an assistant when the case is before the magis- 
This important duty must always be performed by the committing officer in person, 
or the confession cannot be received as legal evidence. N. A. R. vol. 6, page 185. 


648. Whenever a committing magistrate may be prevented, in any serious case, from 
receiving a confession in person, the circumstances which may have prevented him should be 
placed on record by an official note or memorandum to be filed with the proceedings of the 
C. O. No. 56 of vol. 4, L. P. 


649. Few young officers are aware how often confessions are not spontaneous: and 
thercfore the magistrates themselves, who are responsible for the exercise of due discretion 
when they entrust dutics to their subordinates and assistants, are bound to exercise a 
peculiarly watchful care and supervision in this important matter. Whenever, in capital 
cases, confessions are taken by other than covenanted officers, the magistrates are to assign 
the special reasons which made such a measure necessary or advisable. Attention also 
should be paid to the record of confessions, in order to ensure the legibility and distinctness 
of such serious documents. A few minutes more spent in writing would sometimes prevent 
the waste of hours in reading them, and obviate doubts as well as trouble. C. O. No. 52 
of vol. 4, W. P. 


650. When accused persons, who have confessed in the mofussil, are forwarded by the 
police, they should not be allowed to mix with the prisoners in the common jail previous to 
their examination by the magistrate, lest they should be put upon their guard by them, and 
consequently decline to make any confession or discovery. On the other hand such persons, 
if examined immediately, and while under a strong impression of any improper treatment 
which they may have experienced in the mofussil, may be induced, before they have had 
time to recollect themselves, to confirm fabricated and extorted confessions. In order to 
guard against this danger, the magistrate should be mild and patient in his examination ; and 
should exert himself to ascertain whether the prisoners have been subjected to such improper 
treatment, and to make them sensible that they are secure against such practices while 
under his care; he should be particularly attentive that alleged mofussil confessions be not 
recorded as confessions made before himself, from being read to prisoners and receiving their 
assent; but should satisfy himself, by making prisoners tell their own story, that their state- 
ments are deliberate and spontaneous; and lastly, he should be watchful, that prisoners are 


trate. 


case. 
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Cad 


not subject in the jail, or other places of confinement, to any continuance of the improper 
treatment to which they are liable atthe thanas. ‘The police officers, under whose charce pri- 
soners are sent in, should not be permitted to be present during their examination; and the 
magistrate should see that the rules, prescribed (in sect. 19, Reg. XX. 1817) for the guidance 
of police officers in receiving confessions are carefully enforced. The too easy admission of 
confessions will always operate as a temptation to impose false confessions on the courts; 
while if they are received with circumspection, and all the additional evidence, which the 
case may admit of, uniformly required and carefully taken, the fear of detection must prove 
a powerful discouragement to the practice.(a) C. O. Nos. 73 and 78 of vol. 1. 


651. On the arrival of every chalan or despatch of prisoners, the magistrate is carefully 
to examine the written chalan to see the date of the apprehension and the date of the despatch 
of each prisoner from the thana. If any prisoner has been detained in custody longer than 
the period allowed by law (48 hours) without reasonable explanation being given for such 
delay, he is to call on the police officer concerned to state why such delay has occurred ; and 
he is to be careful to notice and punish every instance where satisfactory reasons are not 
given for this infringement of the provisions of cl. 16, sect. 19, Reg. XX. 1817. He is to 
be particular also in secing that none of the prisoner’s relatives or connexions, especially 
females, have been taken into custody and subsequently discharged by the police. He is 
also to enquire into, and punish police officers severely in all cases, in which it appears that 
any ill-treatment or severity, beyond what was necessary to secure their persons, has been 
used towards prisoners, On the arrival of a confessing prisoner at the place where the mavgis- 
trate is, he is to be immediately removed from the custody of the police officers who have 
brought him in, and to be placed in the charge of the nazir, or in some secure place of con- 
finement, not being the hajut-ward in the jail; and, after a sufficient time has been allowed 
him to collect and refresh himself, the prisoner is to be brought before the magistrate, and 
his confession is to be recorded under the precautions ordered by the nizamut adawlut. The 
mofussil confession is not to be placed in the hands of the native officer recording the confes- 
sion before the magistrate ; but is to be kept by the lattur,(0) until the prisoner's fresh statement 
shall have been recorded in his presence. If it again amounts to a confession, the two 
statements are to be compared; and the prisoner should be asked to explain any discre- 
pancies in or differences between the two; but no cross-examination tending to intimidate 
the prisoner or to compel disclosures from him is to be allowed. C. O. Sup. Pol. £. £. 
No. 6 of 1853. C. O. No. 16, June 21, 1855, L. P. 


(a) C.O. No. 18 of of vol. 3, contains an extract from a minute recorded by Sir Thomas Munro, when Governor of 
Madras, on the subject of extorted confessions, 

(») ‘* The very remarkable correspondence between the mofussil and foujdaree confessions of certain prisoners, not only 
in the words used, but in the course of the narrative, and in overy peculiarity of expression, having come to the notice of the 
court, they have reason to believe tbat this coincidence has arisen from the practice of permitting the native officer, who re- 
cords a confession in the magistrate’s presence to have access to the confession made hefore the police, instead of requiring 
him to write down the spontaneous statement, as it is made by the prisoner in his own words. The court observe that no 
great reliance can be placed upon confessions thus elicited, as whatever influence may have induced 6 prisoner to tell a 
particular story at the’thana, it will not be weakened in its operations, when he has his memory refreshed by the very 
saine questions being asked him in the magistrate’s court,” C. QO. No. 16, June 21, 1850. 
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652. The mohurirs of the magisterial courts, who take down the examinations of con- 
fessing prisoners, should not be allowed to refer to the original confessions of the same parties 
recorded at the thana or to interrogate the prisoners therefrom. ‘The latter should be 
allowed to make their own spontaneous statements, and the presiding officer should retain 
the statements made at the thana in his own possession, until such time as the prisoner's fouj- 
daree statement shall have been recorded, when he is at liberty to question the confessing party 
as to any discrepancies that may exist between the two. C.O. No. 708, June 2, 1855, W. P, 


653. Police officers bringing in witnesses or defendants should not be allowed to remain 
in attendance at the cutcherry, until the examinations of such persons have been taken, as their 
object is frequently to see that the witnesses tell the story put into their mouths in the mofusail. 
C. O. Sup. Pol. Z. P. No. 10 of 1846. 


654. It is irregular to read over to a prisoner, before taking his confession, that which 
he had made at the thana. There is no better test of the genuineness of a confession than 
its repetition, without much variation, after an interval, befure another authority; but if the 
former confession be read over to the prisoner, the efficacy of the test is destroyed. Reports 
W, P. 1855, part, 1, page 209. 


655. In a case where the session judge objected to a confession being received as 
evidence against a prisoner, because it had been obtained by cross-examination as to a mofus- 
sil confession, which had not been proved,—the court held that the magistrate was quite 
regular in questioning the prisoner as to the fact of the mofussil confession, to give him an 


opportunity of denying it, or of explaining whether it had or had not been obtained by im- 
proper means. N. A. R. vol. 4, page 245. 


656. Where the confession is in itself circumstantial and clear, and is followed by the 
production of the property plundered, or by the pointing out of the body of the deceased or 
by strong corroborative proof of any kind, the truth of the confession, at all events in its 
main features, may primd facie be presumed. In all other cases a confession should be re- 
garded with distrust and should not be received or acted on without further scrutiny : 
prisoners should be subjected to a searching examination and questioned fully as to all par- 
ticulars, and if they fail to point out the body or produce the property they should be required 
to show the cause of their failure to do so, They will then doubtless break down if the con- 


fession be false or have been procured by improper means, Govt. Order, W. P., No. 2387A, 
October 26, 1855. 


657. It is most vicious and objectionable for the thanadar or other police officer to 
accompany prisoners, who have made thana confessions, to the foujdaree court, and to 
request that such prisoners may be re-transmitted to the thana after their foujdaree con- 
fessions have been recorded, though such request be made professedly, and perhaps really, for 
the purpose of the prisoner’s aiding in the tracing of other offenders, or in the indication of stolen 
property. C. O. No. 1047, August 10, 1854, W. P. 


658. The prisoners were acquitted, where it appeared that the confessions were not read 
over to the prisoners, and that such care was not taken as to render it certain that there was 


BOOK I.—CHAPTER III.—SECTION IX.—CONFESSIONS. 125 


no undue influence from the presence of any of the mofussil police during the taking of the 
confessions. N. A. R. vol. 6, page 260. 

659. The original confessions of prisoners, taken down in their peculiar dialects, should 
be accompanied by translations on all occasions of reference to the nizamut adawlut(a), 
C. O. No. 281 of vol. 1. 

660. The confession must be free and voluntary ; [v. | 644.|—for if it is obtaingd by 
improper influence, by promises, intimidation, or threats, it cannot be received in evidence; 
[N. A. R. vol. 1, pages 104, 251; vol. 2, page 166 ; vol. 4, page 269; vol. 6, pages 236, 276, 
and 331.]—yet confessions so improperly obtained have occasionally been admitted, when 
corroborated by other evidence, [N. A. R. vol. 1, page 81.]—such circumstance being con- 
sidered in mitigation of punishment; [N. A. R. vol. 3, pages 156, 337.]—and a confession 
made in hope of benefit, though nowise improperly obtained, was allowed in mitigation. 
[N. A. R. vol. 1, page 98.]—and when a woman confessed to the murder of her husband on 
a promise made by the darogah that he would release her, and there was no other direct 
evidence, the sentence was mitigated on that account to transportation for life. [Reports JF. P. 
1855, part 2, page 599. |—It is not an objection to the admissibility of a confession, that it was 
made by the prisoner after being desired by the police officers not to fear to tell tho truth; 
[N. A. R. vol. 1, page 33.]—nor is it an objection, that the prosecutor promised not to pro- 
secute, if the confession be corroborated ; [N. A. R. vol. 2, page 96 ; vol. 3, page 69 ;]—nor is 
a confession invalidated by the fact ofa former confession having been made to a person not 
a police officer, under promise of release ; nor by the non-observance of the rule contained in 
cl. 3, sect. 19, Reg. XX. 1817, which requires that whenever a confession is taken at night, 
or at any other place than the police thana, the special reason for its being so taken shall be 
stated in the darogah’s report; [N. A. R. vol. 2, page 291.J—nor by the non-observance of 
the rule that prisoners shall not be detained by the police more than 48 hours after appre- 
hension. [Reports Z. P. 1252, part 1, page 581]—So, it was held that confessions were ad- 
missible, when the police officers of one district traced some dacoits into another district, and 
recorded the confessions where they had no regular jurisdiction. [Reports Z. P. 1851, page 
665. |—Although a confession, improperly obtained, is not admissible, yet any facts, wluch 
have been brought to light in consequence of such confession, may be properly received 
in evidence ; [N. A. R. vol. 3, page 156.]—and such facts, as explained by the confession, 
are sufficient for conviction. [Reports JV. P. 1855, part 2, page 637.] 

661. Itis not regular to convict a prisoner solely on his own confession: but evidence 
must be taken, to the actual commission of the crime with which he is charged, [v. J 644; 
N. A. R. vol. 1, page 255 ; and vol. 4, page 229. |—and the prisoner may be acquitted in spite of 
his comfession, though voluntarily made. [N. A. R. vol. 2, page 21; vol. 3, pages 242, 
263, 3253; vol. 5, page 103.|—A thane confession should be borne out by other evidence; 
[N. A. R. vol. 2, page 172.|—and is alone insufficient for conviction; [N. A. R. vol. 3; 
pages 23, 274.|—and even though acknowledged and confirmed by prisoner, it requires 

(a) But this refers now only to cases of peculiar dialects ; C. O. No, 94 of vol. 3 Z. P. dispenses with translations of 


all proceedings in criminal trials referred, with the exception of those cases, tried with the assistance of the law officer, in 
which the session judge recommends a capital sentence. 9 
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corroboration by other evidence: [N. A. R. vol. 3, page 97.|—but if proved to have been 
freely and voluntarily made, and supported by other evidence, it is sufficient. [N. A. R. vol. 3, 
page 345.]—-A parole confession made before private individuals is not admissible; [N. A. R. 
vol. 2, page 45. ]—however numerous the witnesses to it may be. [N. A. R. vol. 2, page 
84.] The confession of a minor is admissible, if he is dolicapaz. [N. A. R. vol. 2, page 2.] 


“662. If a confession be admitted, the whole of it must be taken together, in order to 
show distinctly the full meaning and sense of the prisoner; and due weight must be allowed 
to all the circumstances which he alleges in his own favour: [N. A. R. vol. 1, pages 39, 110, 
130, 156, 240; vol. 2, pages 32, 48, 67, 98, 147, 256, 408, 456; vol. 3, pages 25, 154, 207, 
236, 244, 300.|—and the prisoner need not call evidence to prove the assertions he makes 
in exculpation; [N. A. R. vol. 1, page 192.]—but such exculpatory pleas will be rejected, 
if they are disproved by credible evidence; [N. A. R. vol. 1, pages 144, 161; vol. 2, 
page 183. ]—or if afterwards retracted by the prisoner: [N. A. R. vol. 2, page 472.]—and the 
court will always put its own construction on the degree of the prisoner’s guilt, as shown in 
his own narrative,—whcther against him, [N. A. R. vol. 1, page 60; vol. 2, page 79; vol. 3, 
pages 43, 238; vol, 4, pages 54, 127; vol. 5, page 61.]—or in his favor. [N. A. R. vol. 2, 
page 84.] Ifthe prisoner subsequently retracts his confession, and it is not corroborated by 
other evidence, it may yet be used against him, if proved to have been given voluntarily ; 
[N. A. R. vol. 1, page 381; vol. 2, pages 39 and 79;]—but not when there is no proof that 
the fact charged has been committed. [N. A. R. vol. 1, page 143.]—Evidence, consisting of 
two confessions made at the thana, one of which contained an exculpatory plea, while the other 
was wholly criminatory, was considered insufficient for conviction. [N. A. R. vol. 3, page 201.] 


663. Magistrates ought not to commit for trial, or hold to security, any person solely 
on the ground of the accusation of confessing prisoners, that such persons were their accom- 
plices or concerned in the offence charged; but this is not meant to restrict them from mak- 
ing such further inquiry as they consider necessary, or from acting according to the result, 
C. O. No. 156 of vol. 1. A confesson is not evidence against any but the prisoner who made 
it. It cannot be assumed that, if trustworthy as against the party aking it, it is also so 
as against third parties who may be implicated by it. Reports Z. 2. 1856, part 1, page 627. 
Reports JV. 22 1854, part 1, page 18]. But it seems that it may be admitted in aid of other 
proofs of another prisoner’s complicity in forming strong presumption; Reports W. P. 1855, 
part 2, pages, 110, 266; or as corroborative of other independent evidence, but not directly 
for conviction, Reports L. 2. 1855, part 2, page 23. 

664. In all criminal accusations before a Mahomedan court of judicature, the greatest 
weight is given to the confession of the party accused, whethor made before the court or 
elsewhere, provided it be voluntary ; and provided the person confessing be of sane mind 
and mature age; because the declaration of an infant or an idiot is unworthy of any credit, 
and he is in law incapable of any act which may cause injury to himself. Itis also a general 
rule, that the whole of what is stated in explanation must be taken as part of the confession ; 
but it seems doubtful how far the prisoner is bound to prove his exculpatory pleas. In the 
Zeeadat of Imam Mahomed it is stated to be a general principle that “ whoever confesses an 
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act which subjects him to a legal penalty, and subsequently offers a plea to exonerate hj 
self from the penalty, must establish such plea by proof: but if he den ae 


the penalty, his denial is admitted.” This ji 
penalty, passage 18 open to ambiguous construction; and, 


from the case to which it is applied, might be understood to require proof of a plea of 
cation in all cases of acknowledged homicide. 


y that which occasions 


justifi- 
: The author of the Humadeeyah, who cites the 
Zeeadat, however, deduces from the above quot ation a certain inference, that the statement 
of an act under “circumstances, which prevent its being penal, is a virtual denial of the 
cause of penalty ;” and this conclusion is undoubtedly just and rational, when there is no 
evidence against the acknowledger of the act, besides his own statement of the case.(a) Accord- 
ing to the law officers of the nizamut, there are two opinions; one, that the fact pleaded in 
Justification is inadmissible without proof; this is kiyas, or the apparent construction of the 
law; the other, founded on istahsan, or the more profound or approved construction, is that 
no proof is required; the latter opinion is preferred.(b)—In a case of zina the confession is nanueeneee 
insufficient for punishment, until it has been repeated four times, the kazee being directed 
to refuse it on the three first occasions, and even then to suggest to the person confessing the 


mention of circumstances in mitigation or exculpation. In other cases a single confession is 


genarally considered sufficient; though Aboo Yoosuf contends for the necessity of two con- 

fessions in cases of theft, in consideration of the number of witnesses required to make the 

evidence valid, advancing this as the reason why four confessions are required in zina.(e)— 

Retractation of confession is permitted in all cases, the punishment of which is purely a 

divine or in other words a public right; but in cases of slander and other offences, in pun- — Retractation. 
ishing which the right of the individual is cither wholly or partially concerned, a confession 

once made is irrevocable. The nature of the offence is considered in the same manner when 

the confession is made during intoxication; for, where the right of God only is affected, such 

confession is not sufficient for judgment. And a confession is invalid if any compulsion 1s — Made during in- 
used to extort it. When a confession as well as evidence is produced in proof of zina, the pe 
former must be complete in itself; for, if incomplete, it invalidates instead of strengthening — Soined to evi- 
the evidence. In confessions,as well as in evidence, much depends upon the expressions os 

used; as for instance, it is no proof of theft if person confess that he took certain property ryt neal 
without expressly declaring that he stole it. There is no difference between zimmees, slaves, 


Description — ot 
. ‘ persons. 
and free Mussulmans with respect to confessiuns.(d) 
665. (e)Confession, to be admissible, must be free and voluntary. And in the case of English 
a confession before a magistrate or other person, if it appear that the defendant was induced 
‘to make it by any promise of favor, or by menaccs, or undue terror, it shall not be received yi sotun- 


in evidence against him. Thus, if it be said to the defendant that it will be better or worse try. 
for him if he do or do not confess; or that what he says will be taken down and used for 
him or against him on his trial, or even if a confession be procured by a threat to take tlic 


(a) Harington’s Analysis, vol. 1, page 260. 
(b) This opinion is stated by Harington to be in the futwa given in N, A. R. vol. 1, page 151,—though this part 
of it is not mentioned in the printed report, See also N. A. R. vol. 1, page 192, 
(c) Hed. Trans. vol. 2, pago 86. (¢) Harington’s Analysis, vol. 1, and Hed. Trans, 
(e) The English law here given is taken from ‘‘ Archbold’s Pleading and Evidence in criminal cases,’’ 
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defendant before a magistrate, if he do not give a more satisfactory account, or to send for 
a constable; or by saying “tell me where the things are, and I will be favorable to you;” 
or “ you had better tell all you know ;” or “ you had better tell where you got the property ;” or 
“you had better split, and not suffer for all of them ;” or “ it would have been better if you, 
had told at first;” or “I should be obliged to you if you would tell us all you know about 
it ; if you will not, of course we can do nothing ;” or “ any thing you can say in your defence 
we shall be ready to hear ;”—the confession will not be admissible. Where the prosecutor 
asked the defendant for the money that he had taken, and before it was produced 
said, “I only want my money, and if you will give me that, you may go to the devil if you 
please,” upon which the defendant took part of the money from his pocket and said, that was 
all he had left; the evidence was held inadmissible. And a confession with a view, and 
under a hope of being thereby permitted to turn king’s evidence, has been holden inadmis- 
sible. To exclude a confession made under the influence of a promise or threat, the promise 
or threat must be of a description which may be presumed to have such an effect upon the 
mind of the defendant, as to induce him to confess: and therefore an exhortation, admoni- 
tion, promise, or threat, proceeding at a prior time from some one who has no concern in the 
apprehension, prosecution, or examination of the prisoner, but interferes without any authority, 
will not be sufficient to render a confession inadmissible. ‘The inducement must also refer 
to a temporal benefit ; for hopes, which are referrible to a future state merely, are not within 
the principle which includes confessions obtained by improper influence. But it is no ob- 
jection to the admissibility of a confession, that it was elicited by questions, ifno undue 
influence be used :—or that it was made under a mistaken supposition that some of the de- 
fendant’s accomplices were in custody, even though it were created by artifice with a view 
to obtain the confession. And a letter given by a defendant to the jailor to put into the 
post is evidence against him. If the promise or menace, &c. take place previously to the 
prisoner’s being brought before the magistrate, the court will, in general, refuse to admit 
the confession to be given in evidence, unless it appears that the prisoner was undeceived 
by the magistrate, and cautioned by him not to expect the favor, or not to regard the 
menaces held out to him. But, where a defendant, having been told by a constable that he 
might do himself some good by confessing, afterwards asked the magistrate if it would bene- 
fit him to confess, and, the magistrate saying he could not say it would, the defendant then 
declined to confess, but afterwards, when going to prison, made a confession to the constable; 
the confession was admitted, because the answer of the magistrate was sufficient to remove 
any expectation which the constable might have caused. Ifa confession be obtained by- 
undue means, any statement made under the influence of that impression cannot be reccived. 
The only questions in these cases are—was any promise of favor, or any menace or undue ter- 
ror, made usc of, to induce the prisoner to confess ?—and if so, was the prisoner induced by such 
promise or menace, &c., to take the confession ? If the judge be of opinion in the affirmative, 
upon both these questions, he will reject the evidence. If, on the contrary, it appear to him, 
from circumstances, that, although such promises or menaces were holden out, they did not 
operate upon the mind of the prisoner, but that his confession was voluntary notwithstanding, 
and he was not biased by such impressions in making it, the judge will admit the evidence. 


BOOK 1.-—CHAPTER III.—SECTION X.~- MAGISTRATE, 129 


666. Although a confession, for the above or any other reasons, 
in evidence, yet any discovery that takes place in consequence of such confession, or any act 
done by the defendant, if it be confirmed by the finding of the property, will be admitted; as 
for instance, if a man by promise of favor be induced to confess that he kuowingly received 
certain stolen goods, and that they are in such a room of his house, and the goods be found 
there accordingly, although the confession itself cannot in that case be given in evidence, 
yet it may be proved, that, in consequence of something the witness heard from the defen- 
dant, he found the goods in question in the defendant’s house. 


may not be receivable _ Discovery made 


667. Admissions or confessions to other persons than magistrates, if in writing, are How proved. 


proved as any other written instrument; if by parole, they are proved by parole evidence of 
some person who heard them. 


668. In all cases, the whole of the confession should be given in evidence; for it isa seme of 


general rule, that the whole of the account which a party gives of a transaction must be 
taken together: and his admission of a fact disadvantageous to himself shall not be received, 
without receiving at the same time his contemporaneous assertion of a fact favorable to him, 
not merely as evidence that he made such assertion, but admissible evidence of the matter 
thus alleged by him in his discharge. It has been said that, if there be no other evidence in 
the case, or none which is incompatible with the confession, it must be taken as true; but 
the better opinion seems to be, that, as in the case of all other evidence, the whole should be 
left to the jury to say whether the facts asserted by the prisoner in his favor be true. 


669. Also it may benecessary to observe, thata man’s confession is evidence only Go d 
nse 


against himself, and not against his accomplices; although he charge his accomplice in 
his hearing, and the accomplice do not deny it. So, the confession of a principal is not 
evidence against an accessary to prove the guilt of the principal, which must be proved 
aliunde. 


SECTION X. 


OF THE FUNCTIONS OF THE MAGISTRATE. 


ol 


only against 


670. By sections 2 and 3, Reg. IX. 1793 for Bengal,—sects. 2 and 3, Reg. XVI. 1795 Appointment. 


for Benares,—and sects. 2 and 3, Reg. VI. 1803 for the Ceded Provinces,—the civil judges 
were constituted magistrates of the districts under their respective jurisdictions, with a pro- 
vision that their local jurisdictions, as magistrates, should be the same as that of the civil 
court. It was however “ found expedient to appoint a distinct officer to execute the duty of 
magistrate ;” and consequently by sect. 2, Reg. XVI. 1810, the government was empowered 
to make such distinct appointment, and to direct whether the judge of the civil court should 
or should not exercise a concurrent authority as joint magistrate: and by section 6 of the 
same regulation, it was enacted that the officers so appointed should be guided by the regu- 
lations in force for the discharge of the duties of the magistrate’s office. 
2K 


Oath of office 


must be taken, 


and recorded ; and 
fact reported to the 
court. 


Duties. 


GENERAL. 


A chief duty of 
the magistrate is to 
superintend and 
coutrol his subor- 
dinates. 


Orders of civil 
court. 
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671. Previous to entering upon the execution of the duties of his office, a magistrate is 
to take and subscribe the following oath :——“I, A. B., appointed magistrate of the zillah 
of———, solemnly swear, that I will, to the best of my ability, preserve the peace of the zillah 
over which my authority extends; that I will act with impartiality and integrity, and will 
not exact, or receive, nor knowingly allow any other person to exact, or receive, directly or 
indirectly, any fee, reward, or emolument whatsoever, in the execution of, or on account of 
any matter relating to the duties of my office, excepting such asthe orders of the governor 
general in council do or may expressly authorize; and that I will perform the duties of my 
office, according to the best of my knowledge, abilitics, and judgment, conformably to the 
regulations that have been, or may be, passed by the governor general in council. So 
help me Gon.” Beng. Reg. IX. 1793, sect. 2. Ben. Reg. XVI. 1795, sect. 2. Ced. Prov. 
Reg. VI. 1803, sect. 2. Cong. Prov. Reg. IX. 1804, sect. 7. 








672. So long as the law remains in its present state, requiring public servants to make 
a declaration before entering upon their duties, it is necessary that such declaration should be 
made in obedience to the law. It is not proper that the act of public officers should be liable 
to be called in question by reason of the neglect of what the law regards as an essential form. 
All declarations should be recorded in the office in which they are made, so as to be forth- 
coming in case of need ; and the fact reported to the court. They shauld be made before the 
officer appointed by law on that behalf, or before any sworn justice of the peace, or any court 
of civil or criminal justice. C. O. January 6, 1854. L. P. 


673. Itis the duty of the magistrate to apprehend murderers, robbers, thieves, house~ 
breakers, all disturbers of the peace, and persons charged before him with crimes or misde- 
meanors. Beng. Reg. IX. 1793, sect. 4. Ced. Prov. Reg. VI. 1803, sect. 4. 


674. The value of a magistrate’s service is more dependent on the skill and judgment 
with which he directs and controls the acts of all subordinate officers, than upon the work he 
can himself perform. The time of any officer exercising civil or criminal jurisdiction ought 
not to be employed in details, which can be well performed by the ministerial officers. No 
business ought to be performed by the head of the office, which can be well done by his 
subordinate officers, convenanted or uncovenanted, if his attending to such duties will inter- 
fere with his more important duties of directing and controlling every branch of his office, and 
of aiding, instructing, and encouraging each in the proper performance of the particular 
duties assigned to him. C. O. No. 229 of vol. 2. 


675. Ina dispute for the possession of moveable property, the magistrate is competent 
to interfere, only when it has been acquired under circumstances which would authorize 
the laying of a direct criminal charge, such as theft, or fraud, or criminal trespass, or the 
like. Const. No. 1349. C. O. No. 64 of vol. 4. 


676. <Acivil judge cannot call upon a magistrate toenforce his orders if resisted, 
Const. No. 1209. 


677. When the orders of a magistrate are not subsidiary to a civil action (as in the 
case of a summary award of wages under sect. 6, Reg. VII. 1819), the civil court has no 
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power to issue an injunction to him for the purpose of stopping executi 
ution of h 
Const. No. 1158. 7 tee 

678, Judicial functionaries have no power to carry into effect the decisions of pun- Decisions of 
chayuts under Reg. IX. 1833, as that duty lies within the province of the revenue authori- Ps 
ties. Const. No. 895. 

679. <A magistrate is not competent to fine a collector of revenue for ref; using, or omit- Collector. 
ting, to obey his injunction: the rule of sect. 36, Reg. XIV. 1793, is restricted to the orders 
of the civil courts. Const. Nos. 364 and 414. 

680. The magisterial authorities are prohibited from interfering in the election, recor- 
nition, or removal of chowdhries of trades and professions. (This rule supersedes Const. 
No. 816.) C. O. No. 163 of vol. 3. 

681. A magistrate is not competent to fine or imprison muhajuns or shroffs, who may 
be in the habit of demanding illegal batta on Company’s rupees. Const. No. 1156, 

682. <A magistrate has no authority to interfere to regulate the exchange of copper Exchange. 
into silver. Const. No. 751. 

683. Magistrates are competent to punish the offence of using short weights asa fraud, Short weights. 
under the general regulations; but they cannot prescribe a current standard of weight. 

Const. No. 1274. 

684, On the death, resignation, or removal of a canoongoe, the records of his office are (ia the eur. 

to be made over to his successor; and the magistrate is enjoined, on the application of the render of the re- 
; ; ; : ; p he cords of a canoon- 

collector, to interpose his authority, in all cases in which it is necessary to enforce the sur- 

render of such records. And the refusal or manifest evasion of any person in possession of 

such records to deliver them up, on the requisition of the magistrate, subjects him to 

the penalties prescribed by the regulations for resistance to the process of the magistrate. 

Ced. Prov, and Ben, Reg. IV. 1808. sects. 9 and 10. Shahabad, Tirhoot, Sarun, Patna and 

Behar, Reg. II. 1816, sects. 9 and 10. Ramghur, Bhaugulpore, and Purnea, Reg. Il. 1817. 

Cuttack, Puttaspore, and the Pergunnahs dependent on it, Reg. V. 1816, sects. 9 and,10 ; extended 

to Midnapore and Hidgelee by Reg. XIII. 1817. Bengal, Reg. I. 1818. sect. 2; and Reg. I. 

1819, sect. 3, cl. 1. 

685. It is the desire of government that the attention of the several magistrates should 
be given to the adoption of measures for improving and preserving the healthiness of their the, heutthiness of 
sudder stations and of their districts generally. ©. O. Govt. Bengal, April 21, 1854. 

686, It is the duty of a magistrate or joint magistrate residing at the same station with | Maree | vt 
the collector or deputy collector, to assume charge of the treasury of the revenue officer, '°*""Y: 
during the authorized or unavoidable absence of the latter. All public functionarics are 
required to receive charge of public property when the officer having custody is unable, from 
any circumstances, to retain charge of it. ©. O. No. 81 of vol. 3. Z. P. 


687. Magistrates should observe great caution, in addressing publications of a general 
nature to the inhabitants of the provinces; and should refrain from such measures without sddressed to the 
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tio, aro with the sanction of government, when the delay in obtaining such sanction would not cause 
be promulgated material public inconvenience, or at least without the knowledge and concurrence of the 
nearest local authority to which they are subject. So also magistrates should be particularly 
cautious in the promulgation of general or circular orders and instructions connected with the 
police; and they are enjoined to furnish the superintendent of police with a copy of all such 
orders which they deem it necessary to issue, immediately on their promulgation ; or pre- 
viously, if they are liable to objection. The superintendent of police will direct the magis- 
trates to rescind, alter, or modify any such orders; and session judges will not interfere in 
any way with the exercise of this power. In more important matters such orders must be 
submitted to government; and serious notice will be taken of any breach of these rules. 
C.O. Nos. 112 and 264 of vol.1; and No.7 of vol. 3, para. 2.L. P. Const. No. 382, 
paras. 4 and 5. C.O. Sup. Pol. Z. P. No. 3 of 1838; and No. 6 of 1844. 


So also enqui- 688. Magistrates are prohibited from making enquiries into the resources of the district, 
ries into the r 


sources of a dis- its population, mineral productions, &c., by means of the police, without the sanction of the 
ae superintendent of police. C. O. Sup. Pol. Z. P. No. 7 of 1841. 


Public business 689. Inreply to a question whether magistrates can, under any circumstances, be 
fable cmon’ ™ permitted to transact the current business of their offices in their private dwellings, the court 


deemed it sufficient to observe that, when sitting as a criminal judge, the magistrate must 
sit in the established court house; and that they did not consider it necessary to enter upon 
the general question of the powers of a magistrate out of office. But it is said that the 
practice of transacting public business in private residences is objectionable, and it is inter- 
dicted. Const. No. 645. C. O. No. 21 of vol. 2. 


Two: Grleme da 690. When of two orders passed in any case one is appealable to the sessions court and 
ore case to be kopt +16 other final, they are to be kept distinct and separate, and to be recorded in separate pro- 


ceedings. C. O. No. 135 of vol. 3. 

691. The magistrate is to keep up two general register books; viz. First, a genera] 
register of all applications preferred direct to the magistrate ;* Second, a general register of 
all reports yeceived from the police darogahs:+ and six books of subordinate entry ; viz. 
First, a book of heinous offences ;{ Second, a book of petty offences ;§ Third, a book of ap- 
Ibid, No. 7. peals from subordinate courts ;|| Fourth, a book of references or proceedings received from 
ra os * other districts ;§ Fifth, a book of cases preferred under Act IV. 1840;** and Sixth, a book 
Ibid, No, 10. 
I 
I 


Register books, 
* Appendix B, No.4. 
fT Ibid, No. 6. 


bid’ No ii, containing all miscellaneous matters.ff All criminal cases are to be entered in the first in- 

bid, No. 12. stance in either of the general registry books, and then transferred to one of the subordinate 

ones for trial and disposal, excepting of course the cases referred to the subordinate tribunals. 

When cases are finally decided, they should be sent to the record-keeper, who should keep 

a goneral register,tt in which he should enter all cases thus received, giving the number of 

it aoe B the case and other particulars, an abstract of the final order, and a note of the part of the 
0 6. office in which he has placed the papers. ©. O. No. 144 of vol. 3. 

692. Magistrates ought frequently to visit the interior of their districts, and to 

sone ae Pe make themselves more accessible to the people than they can be at the sudder station. 

C. O. Sup. Pol. Z. P. No 15 of 1839. 
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693. Whenever a magistrate has occasion to proceed into the mofussil, he i 

to the superintendent of police the date of his departure, and that of bis rekarn ie 
station, as well as the cause of his departure. In the Western Provinces, where dhs 

tracy is still united with the collectorship, it seems that an officer must apply to the com- 
missioner for leave to proceed into the interior of his district; but in the Lower Provinces 
this permission is no longer required. (v. C. O. No. 7 of vol. 3, para. 5. L. P.)\—C. O. No 10 
of vol. 3, Z. £. and No. 97 of vol. 2. W. FP. 


694, An officer, whose salary and other allowances amount in the agcrecate to less Travelling allow- 
than the rate of 23,000 rupees a year, is entitled to travelling allowance at 5 rupees a day, ance 
while actually employed in the interior of his district, or so much within that allowance as 
to make his total receipts amount to that rate. Bills for this allowance are to be counter- 
signed by the superintendent of police. Govt. Orders Jany. 13, 1840. C. O. Sup. Pol. 
L. P. No. 16 of 1838, and No. 162 A. Feb. 12, 1840. 


695. Any covenanted officer, entitled under the existing rules to travelling allow- sige hs ae 
, . ; ’ : 7 ee ea ; drawn 
ances when absent from his station on duty in the interior of his district, may draw travelling (ither Per diem, or 
Hs . ° e A y © mue; pu 
allowance, at his option, either by the distance travelled at the rate of 8 annas a mile, or by ™t be drawn at 


the number of days he is absent from the sudder station at the rate of 5 rupees a day; the siring the ein 
bill for the charge so incurred being countersigned by the commissioner of the division. ieee tee 
Orders Govt. India, August 14, 1855. C.O. Govt. Bengal, No. 29, October 29, 1855. 

But this has reference chicfly to those occasions on which an officer may have to quit his 

station for some sudden and temporary excursion into the interior of his district; and not to 

the case of a magistrate proceeding on his regular tour of inspection in the cold weather. A 

magistrate can only draw travelling allowance according to one or the other of the two 

methods of calculation in the same bill, it being optional to him to select the one which he 

prefers to go upon for the whole period of his absence from the sudder station. ©. O. Govt. 

Bengal, No. 35, June 20, 1856. 

696. Whenever an officcr of any department, travelling on duty, is entitled to draw — Rate if any part 
travelling allowance reckoned by mileage, and he travels the whole distance, or any portion eee ena 
of the distance, by railroad, he is to charge for such distance at the rate of 3 annas per mile 
only, if he is an officer entitled to charge ordinarily at the rate of 8 annas or upwards per 
mile ; and at the rate of 1} anna per mile only, if he is an officer entitled to charge ordinarily 
at a rate below 8 annas. C. O. Govt. Bengal, No 36, August 6, 1856. 


697. Government will sanction, as occasion may be shown, the purchase of single-poled Purchase of tent 
“ ‘ for musristrate ; 
tents at the expense of rupees 350 cach, for the use of magistrates. Govt. Orders, Sept. 8, 


1840. C. O. No. 65 of vol. 3. Z. P. C. O. Sup. Pol. L. P. No. 22 of 1840. 


698. If an assistant magistrate, appointed to a sub-division, requires a tent, a ste seaeleennt 19 
r » magistrate. 


report should be made to the superintendent of police. C.O. Sup. Pol. LZ. 2. No. 5 
of 1846. 
Neglect or mis- 


699. The session judge is to report to the nizamut adawlut every instance, in which | Noelect of mis; 


the magistrate has been guilty of neglect, or misconduct, in the discharge of his duty ; and of th. magi 
2 L 


to be reported to 
the nizamut adaw- 
lut ; 


which court is 
to enquire and to 
report to govern- 
ment, or to advise 
and admonish the 
offender, 


Charge of office 


What _ proceed- 
ings of his predo- 
cessor, if left un- 
signed, a magis- 
trate may sign. 


Powers. 


lu petty offen- 
cex extending to 
15 days, ora fino 
of St) rupees ; 


and in cases of 
petty theft, extend- 
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omits or refuses to obey his orders. Beng. Reg. IX. 1793, sect. 63. 
1803, sect. 30. C. O. No. 233 of vol. 2 para. 3. 


Ced. Prov. Reg. VII. 


700. Upon areport made in pursuance of the foregoing provision, the nizamut adawlut, 
after such inquiry as may be judged necessary in proof or explanation of the circumstances 
stated, is to report the case to government, it it appears to require such notice, with a copy 
of all proceedings and papers received on the subject of it. And in all cases wherein a 
covenanted servant of the Company employed in any of the criminal courts, or in any office 
of police, appears to the nizamut adawlut to have been guilty of neglect of duty, or of 
other misconduct not expressly provided for by the regulations, that court is either to report 
the same to government, or to advise and admonish the party, as the case may require. 
Beng. and Ben. Reg. I]. 1801, sect. 14. Ced. Prov. Reg. VIII. 1803, sect. 24. 


701. When the charge of the office of magistrate devolves, from death, indisposition, 
or other casualty, to the senior assistant on the spot, without any express provision for the 
same having becn made by government, an immediate report of the circumstances of the case 
is to be made by such assistant to government; and, till the reccipt of orders, he is to confine 
himself to the discharge of his own duties, and to the exercise of such part of the powers of 
the magistrate as may be indispensably necessary for the immediate execution of processes 
from the sessions court and the nizamut adawlut, for preserving the peace of the district, 
or for such other cases of emergency, as will not admit of delay. Beng. and Ben. Reg. IV. 
1796, sect. 5. Ced. Prov. Reg. XII. 1803, sect. 15. 


702. A magistrate having left certain roobacarees unsigned, on leaving the station on 
sick certificate, the acting magistrate was directed to sign the roobacarces, the orders of 
which might be recorded in the magistrate’s English note-book in his hand-writing, certifying 
thereon that he had compared them with the note-book. In cases in which no note was 
recorded, the acting magistrate was directed to pass such order as might, on inspection of 
the proceedings, appear just and proper, leaving the party dissatisfied with it to appeal in the 


regular course. Const. No. 729. 


703. The magistrates are empowered to hear and determine, without any reference to 
the sessions courts, all complaints or prosecutions brought before them for petty offences, 
such as abusive language, calumny, inconsiderable assaults, or affrays; and to punish the 
offender, when convicted, by committing him to prison for a term not exceeding 15 days, or 
by imposing a fine upon him; but the fine is in no case to exceed 50 rupees, unloss the offender 
is a zumeendar, independent talookdar, or other actual proprietor of land, paying an annual 
revenue to government of more than ten thousand rupees; or a proprietor of ayma land, 
paying a quit revenue to government exceeding five hundred rupees per annum; or of 
Jakhiraj land, the annual produce of which is above one thousand rupees ; in which cases such 
offender is liable to a fine not exceeding 200 rupees. The magistrate is to fix the amount of 
the fine upon a due consideration of the nature of the case, and the situation and circum- 
stances in life of the offender. Beng. Reg. IX. 1793, sect. 8. Ced. Prov. Reg. VI. 1803, sect. 8. 


704. The magistrates are authorized to hear and determine, without any reference to 
‘I= sessions courts, all complaints or prosecutions brought before them for petty thefts, when 
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they have not been attended with any aggravating circumstances, or committed by persons of ing to 80 ratans 
notorious bad character, and inflict upon the offenders corporal punishment not exceeding corer 
30 ratans, or commit them to prison for a term not longer than one month, according as they 
think proper, upon consideration of the circumstances of the case. (a) Beng. Reg. 1X. 1793, 
sect. 9. Ced. Prov. Reg. VI. 1803, sect. 9. 
General powor 


05. ti ji cred, | 
u | In addition to the above powers, magistrates are further empowered, in all cases of ectonding. ts, ae 
conviction before them of any criminal offence punishable under the Mahomedan law and the ergo wie 
; 8 fine o 


regulations,—for which the above mentioned penalties are insufficient, or to which the above 200 rupees or on 
six months’ 


rules are not expressly applicable, and for which a more severe punishment than six months’ nt cure of 
elt extending to 


imprisonment, with thirty ratans, or a fine of 200 rupees, has not been specifically prescribed, six months’ impri- 
(in which case the prisoner, if there appear grounds for it, is to be brought to trial before the retans | ee 
sessions) —to pass sentence of imprisonment not excceding 6 months, with corporal punishment 
not exceeding 30 ratans in cases of theft, or in other cases with a fine not exceeding 200 
rupees, commutable if not paid, to a further period of imprisonment not exceeding 6 months; 
so that the entire period of imprisonment, under the sentence of a magistrate, in no case 


exceeds one year. Reg. IX. 1807, sect. 19. 


706. <A sentence of imprisonment for one year in licu of stripes in addition to a sentence oF ove rons ae lies 
. 9° ° . ° ° ° . . o ’ 
of six months’ imprisonment passed by a magistrate, is not illegal under the wording of cl. 2, ae 
sect. 2, Reg. II. 1834.(b) Const. No. 1183. 


707. In addition to the sentence which a magistrate is empowered to pass by the above and also, in certain 
provisions, he is competent in certain cases to require the prisoner to furnish security to keep default ar eecarity, 
the peace, or in default to be imprisoned for that additional period, under Act V. 1848. 

Const. No. 1290. 

708. In casesin which a magistrate may sentence to a term of imprisonment with Labor. 
labour, and also a fine commutable to a further period of imprisonment, the power of award- 
ing labor extends equally to the latter period as to the former period ; and in both cases the 
labour is commutable to a fine under cl. 1, sect. 3, Reg. Il. 1834. If labour is not awarded 
for the first period, it should not of course be awarded in the second. Const. Nos. 972 


and 1264. 
709. If a magistrate considers the sentence, which he is competent to pass under the When maristrate 


above provisions, insufficient for the offence, he should commit the prisoner to the sessions. nce insufficient, 
Const. No. 85. 

710. It rests with a magistrate to determine what is a “ petty offence” and the com- , 
mensurate punishment, provided he do not exceed the limitation prescribed as above for such fpharacter of the of- 
cases. Const. No. 1353. 

711. A conviction by a magistrate in a trial, on the result of which he is expressly ee ee 
authorized by sect. 19, Reg. EX. 1807 to pass sentence to the extent specified thercin, is not is not a conviction 


(a) For powers in more serious cases of theft and other crimes, see the sections which specially treat thereof. 


(>) For the rules for the substitution of additional imprisonment for corporal punishment, see subsequent section ‘' of 
corporal punishment.”’ 
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liable to be impeached as “a conviction without trial,” on the ground of its not being a 
“regular trial before a judge aided by his law officer.” Const. No. 259. 


Misdemeanor. 712, A magistrate is competent to punish as a misdemeanor, under the general powers 


vested in him by sect. 19, Reg. IX. 1807, any act which is declared by the regulations to be 
an offence, but for which no punishment is specified. Const, No. 1305. 


Defendant must 713. Adefendantis bound to appear in person before the magistrate to receive sentence. 
appear in person to 


recoive sentence, And sentence should not be passed in the absence of a defendant, who has been allowed 


to answer and defend a charge against him by attorney. Reports L. P. 1854, part 1, 
page 433. 


ssa oie ‘aay 714. If a magistrate is doubtful as to the law, he should apply to the law officer for 


apply to law officer, oecistance. Const. No. 617. 


or remembrancer. 715. The romembrancer of legal affairs may furnish magistrates, when acting either 
administratively or judicially, with his opinion on points of law arising before them, which 
they may submit to him. C. O. Sup. Pol. LZ. P. No. 4 of 1852. 


Sentences _he- 716. A magistrate having passed a sentence which was beyond his competency, the 
yond competency R 


are quashed. nizamut adawlut quashed the proceedings, and directed him to commit the prisoner tothe 
sessions. Const. No. 684. The session judge in appeal can also quash proceedings under 
the same circumstances. Sve section of Appeals. 


ra within pr 717. A magistrate may decide and pass sentence of punishment, without refercnce to 
ney, he may pun. 


ish without refe- the sessions court, provided he docs not excced his competency under sect. 19, Reg. IX. 
ar 1807. Const. No. 121. 


Magistrate has 718. A prisoner was tried and acquitted by the sessions court o ar : 
not power to pun- I q o S810 n a char ge of uttering 


inh & prisoner, uc- counterfeit coin with intent to defraud; the magistrate subsequently sentenced the prisoner to 
quitted by the ses- 


sion eoutty. for a fine for having counterfeit coin in his possession, and not showing good and sufficient cause 
minor offence — in- = 


cluded in the trial for the same, This was held to be irregular, because the latter point must lave formed part 
of the charge on 


which he has beon Of the trial on the charge of which the prisoner was acquitted by the sessions court. Const. 
acquitted. 


Duties of 719. It is competent to the governor general in council to authorize a collector af 
magistrate 


revenue, or other officer employed in the management or superintendence of any branch of 
and collector 4), torritorial : : : 
wetted in-one the territorial revenues, to exercise the whole or any portion of the powers and duties vested 
person. by the regulations in the magistrates or joint magistrates, or to employ a magistrate, joint 


magistrate, or assistant to a magistrate, in the collection of the public revenue. Reg. IV. 
1821, sect. 2. 


In such case, ” : . ° : : 
eee 720, Ifa collector, or other revenue officer, is so appointed to perform the duties of a 


magistrate, or joint magistrate, he is to take and subscribe the oath prescribed by sect. 2, 
Reg. IX. 1793, and cl. 1, sect. 8, Reg. XIII. 1793, with such verbal alterations only, as 
— and : may be consonant to the nature of the appointment. He is to be guided in the execution of 
be guided ; those duties by the regulations which have been, or may be, enacted for the guidance of those 
officers respectively, and by the orders of the superior courts of criminal judicature in all 
matters in which a controlling or superintending power is vested in those courts. And he 
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is also to be careful to preserve the records of his judicial and revenue offices separate, and 
distinct from each other. Reg. IV. 1821, sections 3, 4, and 5. 


721. The magistrate and collector should leave all the business of the office at tho 
sudder station to the joint magistrate and deputy collector, with the aid of the assistants ; 
reserving to himself the general control of the police, and a general knowledge of the manner 
in which the business is conducted by his subordinates, to enable him to interfere whenever 
he may, for any special cause, deem it necessary. It is important that the native establish- 
ments, as well as the people, should see that the chief control is retained in the hands of tho 
magistrate and collector, and that he is equally anxious in regard to every part of his duties. 
To effect this, he must limit himself to matters of real importance, leaving the details, under 
control on his own part,in the hands of his subordinates, and not doing business which can 
be efficiently performed by them. Such officers are strictly prohibited from holding cutcherry 
at the same time in the judicial and revenue departments. C. O. No. 151 of vol. 2. 


722. The dutics of a magistrate vested in a collector cannot be delegated to an assist- 
ant under sect. 8, Reg. IV. 1821 (which defines the duties of an assistant to the collector) 
in those cases in which such delegation would be contrary to the provisions of Reg. IX. 
1807, Reg. III. 1821, or Reg. I. 1822. Const. No. 603. 


al aed 


723. The two branches of a magistrate and collector’s duty are in fact closely united, 
and it is impossible precisely to describe how the services of the joint magistrate and deputy 
collector are always to be called into exercise. But as an impression has sometimes arisen, 
from the charge of the magistracy being entircly devolved on the subordinate, that the duties 
of the collector are the higher and more important, the notice of magistrates and collectors is 
particularly called to the point, that they are considered as vested with the entire respon- 
sibility for the due performance of all their duties, and that nothing less than an order of 
government, which may for peculiar reasons at any time relieve them from a particular por- 
tion of their duty, can be pleaded in bar of that responsibility. The magisterial functions are 
those in which the responsibility should be most felt. Govt. Order W. P. No. 703, April 
19, 1841. 


’ 


724. In case of an officer being vested with magisterial powers, and deputed permanent- 
ly or temporarily to exercise them within a portion of a district, or of an officer’s being 
placed in charge ofa tract of country comprising portions of several jurisdictions, it is com- 
petent to government, at the time of crecting such authority, or at any time subsequently, to 
determine and prescribe by an order, under the official signature of a secretary to government, 
at what station and in what manner prisoners committed to take their trial before the sessions, 
for offences perpetrated within the limits assigned to such officer, are to be brought to trial 
for thesame. Notice of such determination is tobe given to the nizamut adawlut, which 
court is to take the necessary steps. Reg. VIII. 1822, sect. 6. 


725. Whenever magistrates require detachments of troops, for the apprehension of 
public offenders, or for the maintenance of the peace in their respective districts, they are to 


state in writing, as fully and circumstantially as is practicable, the nature of the service, 
2M 


and separation of 
records, 


Head of the of- 


bordinates. 


Not. to hold eut- 
cherry in both de- 
partments at the 
same time, 


What magisteri- 
al duties may be 
cutrusted to the as- 
sistant, collector. 


Responsibility of 
the whole rests 
with the head of 
the office. 


Independent 
joint-magis- 
tracy creat- 


Government to 
decide how and 
where the sessions 
are to be held. 


Requiring 
the aid of the 
military. 


Applications how 
to be made. 


Responsibility of 
 §ts 
ris- 


grant ~ the 
required aid. 


Requisition — to 
be made only in 
cases of absoltue 
necessity, and ma- 
gistrate to report 
to governinent. 


Report. 


‘ommanding 
officer to report 
to commander-in- 
| a - s 


Milita 
guards as 
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required to be performed, to the officer commanding the corps or companies, from which the 
detachment is to be furnished ; leaving it to the commanding officer, on consideration of the 
circumstances stated, to judge of the strength of the force which should be employed in the 
execution of the duty in question. Reg. XI. 1806, sect. 14, cl. 1. 


726. The power thus vested in the magistrate, being founded upon the nature and 
exigency of the case, which may frequently require promptitude and decision, and will 
seldom admit of a reference to government; it is the duty of commanding officers immedi- 
ately to furnish the necessary military aid, whenever applications are regularly and publicly 
made to them by the magistrates for troops for the maintenance of the peace, or for the 
support of the general police of the country. By those means the responsibility of calling in 
the aid of the military rests with the civil magistrates; and the allotment of the force 
depends upon the officers commanding; who are not, however, on occasions of this nature, 
to exercise any discretion in granting or withholding the required aid.(a) But as it is, at the 
same time, essential to restrict the employment of military force to cases of absolute necessity, 
the magistrates are enjoined to confine their requisitions to cases of that description, and to 
report to government, whenever they may apply for military aid under this section ; at the 
same time furnishing government with the necessary information respecting the circum- 
stances upon which the application has been grounded. Reg, XI. 1806, sect. 14, cl. 2. 


727. The report thus ordered to be sent to government is to be full and distinct; and 
copies of it are to be sent to the superintendent of police, and the session judge ; the latter 
is to forward it to the nizamut adawlut with his own sentiments on each case, but is not to 


issue any orders direct to the magistrate. C. O. No. 68 of vol. 2; and No. 7 of vol. 3, 
para. 4, Z. P. Const. No. 40. 


728. The officers commanding troops, by whom such detachments are furnished, in pur- 
suance of the applications of the magistrates, are immediately to transmit the necessary 
reports thereof to the commander-in-chicf. Reg. XI. 1806, sect. 14. cl. 3. 

729. ‘The magistrates, and other public officers authorized to require permanent guards 
for the protection of the public treasuries, stores, or other property, are to state fully and 


(a) “* Upon the duty of officers and troops, during a time of riot and tumult, which had been too long left in doubt, & 
clear light was also thrown by the mild and gentle wisdom of Chief Justice Tindal, when he presided over the special commission 
at Bristol. ‘It may be safely concluded that if the excitement which led to the defiance of the Jaw at the earlier period of the 
day had never existed, the weighticr crimos subsequently committed by tho populace would not have taken place. The be- 
ginning of the tumult is like the letting out of water ; if not stopped at first, it becomes difficult to do so afterwards; it rises 
and increayes until it overwholms the fairest and most valuable works of man. The soldicr is still a citizen lying under the 
same obligation and invested with the same authority to presorve the peace of the kingdom as any other subject. If the one is 
bound to attond the call of tho civil magistrate, so also is the other; if the one may interfere for that purpose, when the 
occasion demands it, without the requisition of the magistrate, so may the other too; if the one may employ arms for that 
purpose, when arms are necessary, the soldicr may do the same. Undoubtedly the samo exercise of discretion, which requires 
the subject to act in subordination to, and in aid of the magistrate, rathcr than upon his own authority, before recourse is 
had to arms, ought to operate in a still stronger degree with a military force. But where the danger is pressing and imme- 
diate, where a felony has actually beon committed, or cannot otherwise be prevented, and fromthe circumstances of the case 
no opportunity is offered of obtaining a requisition from the proper authorities, the military subjects of the king, like his civil 
subjects, not only may but are bound todo their utmost, of their own authority, to prevent the perpetration of outrage, 


to put down rio aud tumult, and to preserve the lives and property of the people,” Townsend’s Modern State Trials, rol. 25 
page 279. 
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circumstantially the nature of the service necessary to be performed to the officer command- 
ing the corps from which the guards are required. On receipt of such information, the 
commanding officer is to furnish guards of such strength as he may deem necessary ; pro- 
vided that no public objection occurs to a compliance with the application, and that he is 
satisfied that the civil officer is entitled to make such application by the general rules and 
usages of the service. But the commanding officer is at liberty, in case he deems it necessary 
or proper on any public grounds, to suspend compliance with the application, and to refer 
the case to the commander-in-chief, who is to forward the representation to government for 
its decision, or to pass such orders as may appear to him to be proper. Reg. XI. 1806, 
sect. 15, cl. 1, and sect. 18. 

730. No augmentation is to be made in the number or strength of permanent guards 
without the express sanction of government. Reg. XI. 1806, sect. 15, cl. 2. 


731. The same rules are to be observed in applications for temporary escorts, as in 
those for permanent guards. Reg. XI. 1806, sects. 16 and 18. 


732. Magistrates and other officers in the judicial department are to transmit to govern- 
ment, on the first of each month, a statement of the guards, detachments, and escorts em- 
ployed by them in the preceding month. Reg. XI. 1806, sect. 17. 


733. Whenever it appears advisable to a magistrate to depute his assistant, or any 
European officer acting under his authority, being a convenanted servant of the Company, to 
make a local investigation within the limits of his district, for the purpose of speedily and 
satisfactorily determining a boundary dispute, or other subject of inquiry in the foujdaree 
court, which from the circumstances of the case appears to require the deputation of an 
European officer, instead of the employment of a local police officer, it is competent to the 
magistrate to order such deputation, and to furnish the officer so deputed with such instruc- 
tions as appear necessary ;—provided that such instructions are not inconsistent with the 
general regulations in force. Reg. XI. 1624, sect. 2. 

734. Whenever the deputation of an European officer may be ordered at the request of 
a party in a suit, or for the purpose of inquiring into any local question of private right be- 
tween two or more individuals relative to a case depending in the foujdaree court, it is at the 
discretion of the magistrate, by whom the deputation is ordered, or who is to determine the 
case to which it relates, to declare the whole or any part of the usual deputation allowance 
receivable by the officer so deputed, as well as every other authorized and necessary expense 
attending the local inquiry, to be payable by the party against whom the case is adjudged; 
or proportionally by each of the parties, if this appear just on due consideration of all the 
circumstances of the case. But if in any instance the magistrate is of opinion that it would 
not be proper from indigence or other cause to render the parties, or either of them, answer- 
able for the whole or any part of the deputation allowance, he is authorized to discharge the 
same (subject to the usual audit) on the part of government. Reg. XI. 1824, sect. 3. 


735. Such deputation charges, if not paid by the parties, are to be realized by the 
same process as costs of suit in civil cases; and a commissioner of circuit is competent to 
exercise the same power as the magistrate in ordering the deputation of an assistant duly 


Applications for. 


Permanent 
guards not to be 
increased, 

Temporary  es- 
corts. 


Monthly — state- 
ments of guards 
employed to be 
sent to govern. 
ment. 


Deputation 
by magis- 
trate of Eu- 
ropean offi- 
cer. 


Power to depute 
and to furnish in- 
structions, 


May declare by 
whom the deputa- 
tion allowance is 
to be payable. 


Charges how to 
he recovered; and 
power of superior 
courts. 


Deputations to 
be reported to go- 
vernment ; 


and to the session 
re- 


to be made 
in cases of urgency, 


Parties may attend, 


Appointment. 


Oath. 


To be guided by 
the regulations. 
Invested with full 
powers of magis- 
trate. 


To be guided by 
the instructions of 
the nizamut adaw- 
lut. 


140 SUBJECTS RELATING TO THE CONDUCT OF CASES. 


qualified (i. e. vested with special powers), and to adjudge the payment of his deputation 
charges. Const. No. 678. 


736. Such deputations are to be immediately reported to government, with a statement 


of the circumstances of the case; and the return of the officer so deputed is also to be imme- 
diately reported. Reg. XI. 1824, sect. 4. 


737. A report of such deputation is also, in every instance, to be made without delay 
to the session judge, together with a copy of the proceedings: and if the reasons stated for 
the deputation do not appear sufficient, and the judge deem it unnecessary, or inexpedicnt, he 
is competent to revoke it, transmitting at the same time copy of his order with the proceed- 
ings and papers connected therewith to the nizamut adawlut, who will issue such final 
orders as they may deem just and proper. Reg. XI. 1824, sect. 5. 


738. Such deputations are not to be made except in cases of urgency, and for a short 


period. ‘The parties are at liberty to attend the local investigation in person, or by any 
authorized arent. Reg. XI. 1824, sect. 6. 


SECTION XI. 


OF THE FUNCTIONS OF THE JOINT MAGISTRATE. 


739. Whenever it appears necessary for the despatch of public business, or for any 
purpose of police, or otherwise, to appoint an assistant magistrate(@) in any zillah or in any 
part thereof, it is competent to government to make such appointment under the provisions 
contained in this regulation. Reg. XVI. 1810, sect. 4. 


740. Previously to entering upon the execution of his dutics, the joint magistrate is to 
take and subscribe the oath prescribed for the office of magistrate, with such verbal altera- 
tions only as may be consonant to the nature of the appointment. Reg. XVI. 1810, sect. 5. 

7411. The joint magistrate is to be guided by the general regulations, as far as they are 
applicable to his duties; and, for the due execution of such duties, he is invested with the 
same powers, as by the regulations are vested in the magistrate. Reg. XVI. 1810, sect. 6. 


742. The special duties to be performed by a joint magistrate are to be determined by 
government ; but in all matters relating to practice and form, as well as in all points not 
specifically provided for by this, or any other regulation, he is to be guided by the instruc- 
tions of the nizamut adawlut. Reg. XVI. 1810, sect. 7. 


(a) The reader will mark the difference between an assistant magistrate, and an assistant to the magistrate: the for- 
mer is now always called a joint magistrate, which term is exclusively applied by the regulation, from which the above 
quotation is made, to such magistrates as were vested (by section 3) with a concurrent authority in a contiguous jurisdiction. 
To prevent confusion, the title of joint magistrate, as now in use, is substituted throughout the text for that of assistant ma- 
gistrate, which is obsolete. The rules here quoted have, of course, no application to independent joint magistrates who are in 


fact. magistrates of subordinate districts in which there is no scssion judge, the sessions being held by the judge of s neigh- 
bouring zillah. 
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743. All process issued by a joint magistrate is to be under his official seal and SIOMa- —-Process of, how 

ture; and is to be executed by the officers employed under himself, or by those of the ma- * °° outed: 
gistrate, as circumstances may direct, and may appear most conducive to the public service. 
The magistrates, their police officers, and all other persons acting under them, are required 
to aid and support the joint magistrates, appointed under this regulation, in the execution 
of any process issued by them under their official seals and signatures; and resistance to any 
process soissned is punishable in like manner as resistance to the process of a magistrate. 
Reg. XVI. 1810, sect. 8. 

744, A joint magistrate (when not acting as magistrate, in the absence of the latter) — guint ragistiate 
is to be considered subordinate to the magistrate, in the general discharge of his official eer eae to ma- 
duties, as far as is consistent with the provisions contained in this regulation. In all cases 
of a difference of opinion between the magistrate and a joint magistrate, the latter is to con- 
form to the directions of the former, until a reference can be made to the superior courts, 
for a determination upon the subject. But it is not intended that any appeal should lie to 
the magistrate from the sentence of a joint magistrate, whether for punishment, or acquittal, Piel ier aera 
or from his orders for the commitment of prisoners, or holding them to bail to take their 
trial at the sessions; the joint magistrate being vested with the full powers of magistrate in 
all such cases, within his jurisdiction, and his proceedings therefore being open to the regular 
control of the superior courts. Reg. XVI. 1810, sect. 9. 

745. When not stationed at the same place with the magistrate, he is authorized, 
in all cases requiring despatch, to correspond directly with government, the nizamut adaw- 
jut, the session judge, or other public authorities. But all monthly and other periodical re- gencrally through 
ports or accounts, which may be required from a joint magistrate, and generally all official Cee 
communications, which he may have to make to any superior authority, and which may not 
require immediate despatch without passing through the magistrate, are to be transmitted 
through the channel of the latter, provided he is not absent from his jurisdiction. Reg. 

XVI. 1810, sect. 10. 

746. The police and other establishments of native officers, employed under a magis- oie 
trate, and not ordered to be placed under the immediate authority of a joint magistrate, will How far subor- 
continue under the usual control of the magistrate. But all native officers so employed are ie 
directed to furnish any joint magistrate, having authority over them under this regulation, 
with every information required from them, as well as generally to obey all orders issued to 
them by him, on pain, in case of neglect or failure, of being fined, suspended, or dismissed 
from office under the authority, or at the representation of such joint magistrate according to 
the regulations in force. Government further retains a discretion of placing any part of the 
police, or other public establishments, under the immediate control of a joint magistrate, deder bis anual: 
when it may appear expedient. Reg. XVI. 1810, sect. 11. ee Cine: 

747. When the police establishment of the thanas, within the limits of a joint magis- when not so, un- 
trate’s jurisdiction, have not been placed under his immediate authority by an order of Sonmtac™ 
government, in conformity with the above provision, the whole of the native officers compos- 
ing those establishments continue under the control of the magistrate of the district. Appli- Example, 

2N 
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cations for leave by the officers of the thanas so situated, should be forwarded to the magis- 
trate, through the joint magistrate, to enable the latter to state any objections which he may 
have to offer against a compliance. Const. Nos. 210 and 232. 


Tavestediwitlcnxs 748. But by an order of government, dated January 6, 1825, it was directed that the 
Heese eee: joint magistrate should always possess exclusive control over the police establishments main- 


tions. tained in the local jurisdictions assigned to them. C. O. No. 306 of vol. 1. 


Govennment 749. Joint magistrates shall ordinarily reside at the sudder station of their principals. 
Ones Nov. lst. Government Resolution, November Ist, 1831. 
Residence. 


750. Rule 4. A joint magistrate is in all respects subordinate to the magistrate, 

water to and is required to obey any orders the latter may sec fit to issue. Mule 6. He is 
With fall powers Competent to exercise the full powers of a magistrate, unless interdicted from the exer- 
Ace cise of such powers by his superior, who is of course at all times competent to limit, 
or extend, the jurisdiction of his subordinate. tude 10. Whenever the joint magistrate 

is acting in subordination to his principal without any independent authority, all acts done 


Rosponsibility by him are held to be subject to his sole responsibility; but having undergone the 


hie not indepen- revision of the magistrate are subject to their joint responsibility, and are appealable to 
deut, . : : aa 
Appeal. the session judge. ule 11. In like manner all acts done by the joint magistrate, when 


Responsibility, acting independently of his principal, rest on his own responsibility, and all appeals from 
when ee ea puch acts lic direct to the session judge. It is at all times competent to the magistrate to 
~~ issue any general instructions, which he may deem necessary to his subordinate ; and the 
a iaveneione et subordinate officer, whenever he is officiating as magistrate, is to conform to all orders he 
ewes may receive from him, provided of course that such principal is resident within the limits 
Report of dele. OF the district. It is not necessary for the magistrate to make a report to the superintendent 
to, of police and session judge, for their respective consideration and orders, in cases, where the 
joint magistrate may exercise the full powers of the magistrate, except where he deoms it 
necessary or expedient to divest himself altogether, for the time being, of magisterial duties ; 
and in all such cases those officers are to report the circumstance to government. Rule 12, 
It is also to be clearly understood that the magistrate is competent to resume at any time the 
Irresponsibility uties, which he may have temporarily confided to the joint magistrate. Rule 13. In all 
instances in which a joint magistrate is officiating as magistrate, and receives general or 
specific instructions from his superior, he is to be held exempt from all responsibility which 
Power of session MAY attach to a punctual observance of such instructions. Jtule 15. The superintendent of 
> police is authorized, whenever he may think proper, to interfere with any arrangements in 
" regard to matters of police made by the magistrates for the employment of joint magis- 
trates or other assistants, or the distribution of business to be assigned to those functionaries; 
and the session judge may exercise the same power in all matters connected with the trial 
and decision of cases. Any interference of this nature will of course be exercised on the 
responsibility of the officer so interfering, and not without apparent necessity ; and magis- 
trates, after obeying the order, are allowed a reference to the nizamut adawlut or govern- 
ment, as the case may be. Government Resolution, November Ist, 1831. 
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751. As under the above orders, joint magistrates are competent and required to excr- May try appeals 
cise the full power of magistrate, unless interdicted from the exercise of such power by their i aaa 
superior ; they are empowered to try appeals from the orders of sudder ameens in petty 
criminal cases. Const. No. 1231. 


752, But deputy magistrates, and uncovenanted judges exercising magisterial powers, qint_no other 
2 : ee Officers axercising 
are not to exercise appellate authority ; and petitions of appeal, whether from covenanted or full powers can try 
‘ ee . ap reals, 
uncovenanted subordinates, are not to be referred to them for decision. C. O. No. 22 of 7” 
vol. 4. L. P. 


753. A joint magistrate is competent, under the 6th rule of the above resolutions, eid 
unless expressly interdicted by the magistrate, to commit prisoners to the sessions ; and it is to the sessions. 
not necessary for the magistrate to revise his commitments: nor can the magistrate reverse 
an order of commitment made by a joint magistrate residing at the sudder station without 


independent jurisdiction. Const. Nos. 911 and 906. 


754. Under Act XXXI. 1841, all appeals from ajoint magistrate, of whatever powers, Appeals from. 
are appealable exclusively to the session judge. Const. No. 1326. 


755. A magistrate may refer to a joint magistrate, not holding independent jurisdiction, Cases may be 
eee Wess , . referred to, by ma- 
criminal cases for report; though, with reference to the respective powers of those officers, siete farecnare. 


the measure should be resorted to as seldom as possible. Const. No. 1234. 


SECTION XII. 
OF THE FUNCTIONS OF THE ASSISTANT TO THE MAGISTRATE. 


756. Previous to an assistant’s entering upon the exercise of judicial authority, he is to oath. 
take and subscribe before the magistrate the following oath ; “J, A. B., assistant to the 
magistrate of the zillah of , solemnly swear, that I will, to the best of my ability, assist 
the said magistrate in preserving the peace of the zillah over which his authority extends ; 
that I will act with impartiality and integrity, and will not exact or receive, nor knowingly 
allow any other person to exact or receive, directly or indirectly, any fee, emolument, or 
reward whatsoever, in the execution of any matter relating to the duties of my office, except- 
ing such as the orders of government do or may expressly authorize; and that I will perform 
the duties of my office, according to the best of my knowledge, abilities, and judgment, 
conformable to the regulations that have been or may be passed by the governor gencral 
in council. So help me Gop.” Beng. and Ben. Reg. XIIL. 1797, sect. 2. Ced. Prov. 
Reg. XII. 1803, sect. 17. 
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above provisions, to administer it to him without any special orders from government on the 
subject. Const. No. 850. And so long as the law remains in its present state, it is 
necessary that such declarations, should be made in obedience to it. They should be re- 
corded in the office in which they are made, so as to be forthcoming in case of need, and the 
fact reported to the court. C. O. January 6, 1854. L. P. 


758. An assistant, who has taken and subscribed the foregoing oath, is authorized to 
exercise the judicial powers vested in the magistrate by the established regulations, as far as 
may be necessary to enable him to perform the duties committed to him by the magistrate. 
Beng. and Ben. Reg. XIII. 1797, sect. 3. Ced. Prov. Reg. XII. 1803, sect. 18. 


759. Assistants, exercising judicial powers under the above provisions, are to be guid- 
ed in every respect by Reg IX. 1793, and such other regulations as have been or may be 
hereafter enacted for the guidance of magistrates, as far asthe same may be applicable to 
the dutics committed to them respectively. Beng. and Ben. Reg. XIII. 1797, sect. 4.(a) 


760. But assistants are not, under the above provisions, to exercise the powers vested in 
the magistrates by sect. 19, Reg. [X. 1807. In the performance of any duties committed to 
them, they are not to exceed the powers vested in them by the regulations heretofore in force, 
except that, in the cases provided for by sect. 8, Reg. IX. 1793 (Ced. Prov. sect. 8, Reg. VI. 
1803), wherein it may appear proper to impose the fine thereby authorized, in addition to 15 
days’ imprisonment, both the stated fine and the imprisonment may be adjudged, with an 
eventual commutation of the fine, ifnot paid, to further confinement for a period of 15 days, 
making the entire term of imprisonment, if the fine be not paid, one month of 30 days. In 
like manner, in charges of petty thefts, provided for by sect. 9, Reg. IX. 1793 ( Ced. Prov. 


- sect. 9, Reg. VI. 1803), they may, if it appear just and requisite, adjudge the one month's 


imprisonment in addition to the corporal punishment. In any case wherein the offence proved 
against the prisoner appears to require a more severe punishment than he is hereby autho- 
rized to adjudge, he is not to pass any sentence, but is to submit his proceedings to the ma- 
gistrate, who, after holding any further proceedings he may deem necessary, if satisfied of the 
guilt of the prisoner, is to pass sentence on, or to commit or hold him to bail for trial before 
the sessions, according to the nature and circumstances of the case. Reg. TX. 1807, sect. 20. 


761. Applications made to session judges by magistrates, with a view to their assistants 
being invested with special powers or the powers ofa joint magistrate, are to be submitted by 
the session judges to the government direct. C. O. No. 11 of vol. 4. ZL. P. 


762. When the nizamut adawlut are of opinion, either from a report of the magistrate 
or from other information, that an assistant is duly qualified by his experience, industry, and 
abilities, to be entrusted with special powers, they are to report to government. On the 
receipt of such report, or on other information, the government may invest such assistant 
with the special powers described below. Reg. III. 1821, sect. 2, cl. 1 and 2. 


763. Assistants may be especially empowered, in all cases referred to them in which an 
individual may be convicted of any criminal offence punishable under Mahomedan law 


(a) There appears to be no corresponding enactment for the Ceded Provinces. 
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and the regulations,—for which the penalties authorized above appear insufficient, and 
for which a more severe punishment than 6 months’ imprisonment with thirty ratans, or a 
fine of two hundred rupees, has not been specifically prescribed,—to pass sentence of im- 
prisonment not exceeding 6 months, with corporal punishment in cases in which corporal 
punishment is authorized by the regulations, or in other cases with a fine not exceeding 
200 rupees commutable, if not paid, to a further period of imprisonment not exceeding 6 
months, so that the entire period of imprisonment in no instance exceeds one year. 
Reg. IIT. 1821, sect. 2. cl. 3. 

764. If the offence proved against the prisoner appears to require a more severe punish- 
ment than the foregoing, he is not to pass any sentence, but is to submit his proceedings i 
the magistrate, who, after holding any further proceedings he may deem necessary, if satis- 
fied of the guilt of the prisoner, is to pass sentence on, or to commit or hold him to bail for 
trial before the sessions, according to the nature and circumstances of the case. Reg. III. 


1821, sect. 2, cl. 4. 
765. An assistant is not competent to pass an order for commitment in cases wherein 


the offence appears to require a more severe punishment, than he is competent to adjudge ; 
Const. No. 191. 


766. An assistant is not competent to make commitments to the sessions, unless he has 
been appointed by government to act as magistrate: consequently an assistant directed to 
take charge of the office at the sudder station during the absence of the magistrate in the 
interior cannot exercise that power. Const. No. 686. 

767. An assistant is not competent to take cognizance of complaints against European 
British subjects to the extent specified in 53d Geo. IIT. cap. 155, sect. 105. The powers in 
question can be exercised only by a person possessing the full powers of magistrate. Const. 


No. 595. 

768. Upon the death, removal, or resignation, of any assistant invested with special 
powers, the person succeeding to the office of assistant is in no case entitled to exercise such 
special powers without the previous sanction of government ; and it is at all times competent 
to government to revoke the special powers, entrusted to an assistant, for any cause which, 
in the opinion of government, may render the adoption of that measure expedient. Reg. III. 
1821, sect. 2, cl. 7. 


769. Assistants are to perform all such ministerial acts as may be prescribed to them 
by the magistrates, consistently with the regulations; but are in no cases to exercise judicial 
powers except in cases in which they are expressly authorized to exercise such powers 
by the regulations. Beng. and Ben. Reg. IV. 1796, sect. 6. 
sect. 16. 


but he must submit his proceedings to the magistrate. 


770. Magistrates are authorized to employ their assistants in the execution of such part 
of their prescribed duties as, from the extent of their general business, or other cause, they 
are unable to give due attention to themselves. Beng. and Ben. Reg. XIII. 1797, sect. 2. 


Ced. Prov. Reg. XII. 1803, sect. 17. 
; 20 
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771. Whenever a complaint or charge of a criminal nature is referred by a magistrate 
to his assistant for examination, under the foregoing provisions, the order of reference is to be 
recorded on the magistrate’s proceedings with instructions, whether to submit the proceed- 
ings held upon the examination for the magistrate’s decision, or whether the determination 
upon the charge is to be passed by the assistant, if it be such as he is authorized to deter- 
mine under the regulations. As far as the general duties of the magistrates may admit, 
they are directed to examine the proceedings held by their assistants in such cases.(@) 
Reg. IX. 1807, sect. 21. 


772. Thesame rule is applicable to cases roferred to assistants vested with special 
powers. Reg, III. 1821, sect. 2, cl. 5. 


773, In cases referred to an assistant for trial and decision, he may acquit or convict 
according to his judgment. But in cases referred merely for report, he has no power to 
release the prisoners, but should submit his opinion in the required report to the magistrate, 


who will pass the proper order. Const. No. 612. 


774. Magistrates are authorized at all times to recall from their assistants any depend- 
ing cases, which may have been referred to them under the above provisions, and which 
for the more speedy administration of justice, or for any other reason, the magistrates 


may deem it proper to determine themselves in the first instance. Reg, III. 1821, 
sect. 2, cl. 6. 


775. It is competent to the local government of each of the divisions of the Bengal 
presidency, to empower assistants to magistrates, and also deputy magistrates under Act 
XV. 1843, to exercise the powers of a covenanted assistant, to receive and try, without refer - 
ence by the magistrate, all or any of such charges as they are now competent to try upon re- 


ference by the magistrate, subject to appeal from their decisions according to the provisions 
of sect. 2, Act XXXAI. 1841. Act X. 1854, sect. 1. 


776. Magistrates, or joint magistrates, may at any time call from any of their assistants, 
or from any deputy magistrate subordinate to them, any case pending before any such assistant 
or any such deputy magistrate under the provisions of this Act, which for any reason the 


magistrate, or joint magistrate, may deem it proper to determine himself in the first instance 
Act X. 1854, sect. 3. 


777. In answer to a suggestion of the board of revenue, that all magistrates should be 
instructed to make thoir tours in the interior of their districts only during the months of 
November and December, in order that assistants might be placed at the disposal of collectors 
for employment in the interior of their districts during the months of J anuary, February and 
March,—the government replied that they concurred with the board in attaching great 
importance to the employment of assistants in revenue work in the interior of their districts 
during every part of the cold season when there is any such work to be done; and the board 
were authorized to employ assistants at that particular time of the year, whenever there is 
such work to be done, as though the whole of their time were at the disposal of the collector. 


(a) For rules regarding the power of magistrate to revise the orders of his assistant, see chapter 5 of this book. 
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There is no necessity, it was said, fora rule restricting the tours of magistrates to two parti- 
cular months. Magistrates should be considered in charge of their own offices, in whatever 
part of the district they may be. As regards the superintendence of the jail, which is 
the only duty a magistrate cannot personally perform when out in the district, he must make 
the same arrangements, when the assistant is employed in the district in settlement or 
other duties under the collector, as he would make if there happened to be, as is fre- 
quently the case, no assistant attached to his district at all. Govt. Orders No. 761, 
August 16, 1850 inC. O. S. B. R. No. 62, September 3, 1850. ©. O. Sup. Pol. LZ. P. 
No. 12 of 1850. 


“"8. While assistants are employed in the transaction of revenue duties in the inte- 
rior of the district, there is no objection to their taking up criminal business connected 
with those parts of the district in which they may be employed, on the distinct understand- 
ing that the assistants shall only take up criminal cases so far as their revenue duties during 
the period in question may give them leisure, and so as not to interfere with tho due dis- 
charge of the latter. When assistants have full powers, they might be instructed in special 
cases to receive petitions direct ; but in general it will be advisable for the magistrate to refer 
cases to the assistants with reference to the understanding noted above. C. O. Sup. Pol. ZL. P. 
No. 2 of 1854. 


779. Magistrates are to require their assistants to pay frequent visits to the jail, in 
order that they may make themselves thoroughly acquainted with all existing rules regarding it. 
Particular attention should be paid to the discipline and classification of the prisoners; the 
work on which they are employed; their food and clothing; the cleanliness and ventilation 
of the jail wards ; the checking of all abuses ; the conduct of the darogah and his subordinates 3 
and, in fact, all the details which form part of the internal economy and control of a jail. 
The assistant must invariably enter the result of his inspection in the visiting book of the 
jail, for the information and orders of the magistrate. Orders of Govt. in C. O. Insp. Jails 
No. 55, October 18, 1856. ZL. P. 


780. Where head assistants to magistrates are appointed, it is sufficient to declare that 
they are to perform all acts which may be required of them by the magistrate ; and that they 
are in like manner to obey the joint magistrates, when the latter are acting independently. 
Government Resolution, November 1, 1831, para. 14. 


781. Session judges and magistrates are enjoined to report to the nizamut adawlut, 
whenever the ministerial officers attached to their courts, who are covenanted servants of the 
Company, are guilty of neglect or misconduct (other than corruption or extortion) in the 
discharge of their duty. Beng. Reg. XIII. 1793, sect. 10. Ced. Prov. Reg. XII, 1803, 
sect. 13. 


782. In such cases the nizamut adawlut is to be guided by the same rules as in the 
case of magistrates guilty of neglect or misconduct; see para. 699. 


783. Every assistant, whatever be his powers, and every joint magistrate and deputy 
collector of the 2nd grade, if not in charge of a sub-division or of some independent office of 
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higher rank, requiring leave of absence, is to write a letter addressed to the collector of his 
district, to be submitted first to the magistrate, who, if he sees no objection to a compliance 
with the application, will endorse the letter with a statement to that effect ; and, if otherwise, 
will briefly state on the letter his reasons for objecting to a compliance. The letter with the 
magistrate’s remarks will then be forwarded by the magistrate to the collector, who will 
transmit it in original, similarly further endorsed by himself, to the commissioner. This latter 
officer will use his own discretion in forwarding the original application directly to the 


government for sanction, or in declining to do so. Govt. Order in C. O. Sup. Pol. L. P. 
No. 9 of 1850. 


SECTION XIII. 


OF THE FUNCTIONS OF THE DEPUTY MAGISTRATE. 


784. Itis competent to the local governments of both divisions of the Bengal presi- 
dency to appoint in any zillah or district one or more uncovenanted deputy magistrates with 
the powers hereinafter specitied. Act XV. 1843, sect. 1. 


785. Every person appointed to the office of deputy magistrate under this Act, pre- 
viously to entering upon the execution of the duties of his office, is to make and subscribe 
before the magistrate of the district to which he is appointed, a declaration according to Act 
XXI. 1837. (a) Act XV. 1843, sect. 2. 


786. A deputy magistrate, appointed under this Act, is capable of being employed as 
a judicial officer, or as an officer of police, or both, at the discretion of the local governments, 
As a judicial officer he is to exercise the powers of a covenanted assistant under Regulations 
XII. 1797, IX. 1807, or If]. 1821, or the full powers ofa magistrate, according to such orders 
as may from time to time be issued in that respect by the local government;* and in such 
cases he is subject to such authority in regard to appeals from his decisions and judicial orders, 
as is provided for the decisions and orders of a covenanted assistant under the above regula- 
tions, or of a magistrate respectively. As an officer of police he is in all respects subordinate 
to the magistrate under whom he is placed ; he is to exercise such powers as the government, 
or the magistrate with the sanction of government, commits to him ; and isto obey all orders 
that are issued, and perform all duties assigned to him by that functionary, who is at all 
times competent, subject to such orders as he receives from the local government, to extend, 
limit, or resume the the powers committed to such deputy. Act XV. 1843, sect. 3. 


787. Officers invested with the full powers of magistrate are competent to make com- 
mitments to the sessions in cases referred to them, which are beyond their competency to 
decide. C. O. No. 173 of vol. 3. 


(a) The purport of Act XXI. 1887, is to make it lawful for government to substitute a declaration for any oath required 
to be taken by law. The deputy magistrate must be required to make and subscribe a declaration to the same effect as the 
oath administered to covenanted assistants, See paras: 766 and 75:. 
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788. Uncovenanted officers in the revenue and judicial departments may hold at the 
same time with any other office the office of deputy magistrate. Act XV. 1848, sect. 4. 


789. A deputy magistrate is not to be dismissed from office for misconduct without the 
sanction of the local government. Whenever there is reason to believe that a deputy 
magistrate is disqualified by neglect, incapacity, or corruption, for continuance in office, a 
report is to be submitted by the magistrate for the consideration and orders of government, 
which is competent to suspend him, and to order a further enquiry into his conduct, or to direct 
his immediate dismissal, as may appear just and proper. Act XV. 1843, sect. 5. 


790. Deputy magistrates in charge of sub-divisions are allowed a travelling allowance 
of three rupees per diem whilst moving about their jurisdiction. Those residing at sudder 
stations, and drawing an allowance of 200 rupees per mensem, are allowed five rupecs a day 
when deputed to the interior on duty. C. O. Sup. Pol. £. P. No. 7 of 1847. 


791. Deputy magistrates, located upon full salaries in the mofussil, are expected to 
pay the expenses of cart-hire for conveying their tents, records, &. out of their own allow- 
ances. Govt. to Sup. Pol. ZL. P., No. 1184, June 3, 1846. 


SECTION XIV. 


RULES FOR THE GUIDANCE OF DEPUTY MAGISTRATES AND ASSISTANTS 
IN CHARGE OF SUB-DIVISIONS. 


By Government Orders, Bengal, February 18, 1846. 


792. Rule 1. After assuming charge of their sub-divisions, deputy magistrates and 
assistants will hear and pass orders on all reports which may be submitted by the police, re- 
ceiving petitions from the inhabitants within their jurisdiction, and deciding, or committing all 
cases brought before them, excepting such as the magistrates may think proper to call for and 
decide themselves, As the deputies and assistants will have been vested with the full powers 
of a magistrate, it is unnecessary to lay down any special rules for their guidance as judicial 
officers. It will be sufficient to enjoin upon them a strict adherence to the government 
regulations and the rules and orders of the court of nizamut adawlut and of the superintendent 
of police of the lower provinces. 


793. Rule 2. As the great object of stationing officers in the interior of districts, is to 
relieve the inhabitants within their divisions from the delays and inconveniences to which they 
are now subject in their applications to station courts; and 2ndly, to secure a more effectual 
control, than has hitherto been possible, over the police employed in distant thanas, the 
deputies and assistants are particularly enjoined to avoid all unnecessary detention of parties 
in suits before them, to render themselves freely accessible to people of all classes, to listen to 
their communications with temper and consideration, and during the dry weather to be 


as much as possible upon the move, visiting the thanas under them, investigating serious 
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offences on the spot where they occur, acquiring every possible information, from every 
available source, as to the characters of the police officers and the landholders, or middlemen, 
of the sub-division, ferreting out receivers of stolen property and such parties as make a 
practice of harbouring robbers, and generally (after consultation, if necessary, with the 
magistrate) taking such measures as may appear most advisable for the suppression of crime 
and the maintenance of peace and good order. 


794. Rule 3. On the occurrence of any heinous offence, they will report the circum- 
stances tothe magistrate either in English, or in the vernacular, as they may find most 
convenient, and will keep that officer weekly informed of the progress and result of their 
proceedings for the apprehension and conviction of the parties concerned, paying due regard 
to any instructions which they may receive from him. The magistrate will forward copies 
of these reports to the superintendent of police lower provinces, with as little delay as 
possible. 


795. Rule 4, In cases of murder, homicide, or unnatural death accompanied with 
suspicious circumstances ; as also in cases of severe wounding ; the corpse, or wounded person, 
will be forwarded by the police, as soon as the customary sooruthal has been recorded, to 
the officer in charge of the sub-division, should his station bein the direct line between the 
place where the investigation is going on and the sudder station of the magistrate. The 
deputy, or assistant, after inspecting the corpse, or wounded person, as the case may be, will 
lose no time in sending the same on to the sudder station for examination by the civil surgeon. 
But, should the deputy or assistant be absent from the subordinate station when the corpse or 
wounded person arrives there, or should his station be'out of the direct line, the corpse, 
or wounded person, shall be forwarded on to the sudder station without awaiting the return 
of the above officer. The civil surgeon’s report will be addressed to the officer in charge of 
of the sub-divison who, whenever such may be necessary, will request the magistrate at the 
sudder station to take the deposition of the medical officer and furnish him with a copy there- 
of, in order to enable him to judge as to the propriety of making further enquiries, and to 
assist him in drawing up the calendar of commitment. 


796. Rule 5. Deputies, subordinate to two or more magistrates, will use their own 


discretion, asto priority in the execution of orders simultaneously received from different 
superiors. 


797. Rule 6. The deputy magistrates will invariably correspond with the superior 
authorities through the magistrates to whom they are subordinate, except in cases of emergen- 
cy, where delay would be mischievous, or highly inconvenient. 


798. Rule 7. The monthly statements of work disposed of and pending must be des- 
patched by the deputy magistrates and assistants on or before the 5th of each month, and the 
yearly statements not later than the 10th of January. On each monthly statement the su- 
bordinate officers will make a note of the number of times, during the month, on which they 
have proceeded on duty into the interior, and the number of days they have on that account 
been absent from their stations, 
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799. Rule 8. Such parties as the deputies or assistants may sentence to simple impri- 
sonment, not exceeding one month, will be retained in custody in the place set apart for such 
parties at the head quarters of the sub-division. 


800. Rule 9. Prisoners whose sentences may exceed one month, together with all 
prisoners sentenced to hard labor, and prisoners committed to the sessions, should be forward- 
ed to the sudder station under a guard of burkundazes, as often as may be practicable ; 
but never less seldom than once a week; and care should be taken to transmit along with 
them their warrants and the calendars of commitment, together with such other papers as 
may be necessary. The term of imprisonment of prisoners sent to the sudder station will be 
calculated from the date of sentence. 


801. Rule 10. By the same opportunity the subordinate officers will remit such sums 
as they may have received on account of fines, deposits, sale of unclaimed property, &c. 
transmitting along with them copies of their weekly cash account, which must give clearly 
the different heads of receipts. Deposits on account of diet money of witnesses need not be 
remitted to the sudder station, the unexpended balances of the same being re-payable accord- 
ing to law, on the decision of each case, to the depositors. 


802. Rule 11. All refunds of fines, deposits, (with the above exception) &c., will be 
made from the magistrate’s treasury, on reccipt of a roobakaree from the deputy magistrates, 
or assistants, who are strictly prohibited from making any refunds themselves, or any dis- 
bursements, except such as may have been sanctioned by the magistrate, or the superior 
authorities. 


803. Rule 12. The records of such cases, as may have been finally disposed of, should 
be forwarded to the magistrate’s office on the 1st January of each year, arranged in bundles 
according to the thana and the nature of the offence, and accompanied by a clearly arranged 
catalogue. 


804. Rule 13. Should the deputy magistrates, or assistants, see reason to believe that 
any one of their amlah, or any darogah, mohurir, or jemadar, has been guilty of miscon- 
duct, or is otherwise incapacitated, so as to render necessary his removal from office, 
they will report the circumstances through the magistrate to the superintendent of police, 
and forward the papers of the case, together with their opinion, for final orders, suspending 
such officer on their own responsibility, should such a measure appear advisable.(a) 


805. Rule 14. The dismisssal of burkundazes, chokeedars, and goraits, as also the 
appointment of burkundazes, and the confirmation of chokeedars and goraits nominated by 
the zumeendars, rests entirely with the deputy magistrates or assistants, subject, of course, to 
an appeal in the case of the former to the superintendent of police, and in that of the latter 
to the magistrate. The assistants or deputies will, however, furnish the magistrate with a 
monthly statement of burkundazes, chokeedars, and goraits, dismissed by them, specifying 


(2) In case of dismissal the following particulars must be forwarded to the magistrate for report to the superin- 
tendent of police in accordance with his C. O. No, 10 of 1842, viz. 1. Name of dismissed officer ; 2. Name of his father, 
and place of birth; 8. Office held by hin; 4. Cause of dismissal; 5. Description of person, noticing peculiarities of 
speech, form, or feature ; 6, Remarks. 
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in each instance the nature of the offence. Should his offence be such as to render the re- 
employment of any burkundaz improper, the deputies or assistants will forward the papers 


through the magistrate to the superintendent of police, for the necessary orders. 


_ Statement of po- 806. Rule 15. A similar statement of police officers punished by fine or suspension 
lice officera pun- 


from office will accompany the above. 


Circular orders. 807. Rule 16. The deputy magistrates, or assistants, will be careful to issue no 


 dustoor-ool-umul,” or circular orders of a gencral nature to the police, without the appro- 
val of the magistrate and the superintendent of police. 


Appointment of 808 Rule 17. Ona vacancy occurring in the ministerial establishment, or in any of 
officers, : . ; : : 
thana. the higher grades of the police (thanadar, mohurir, or jemadar), the deputy magistrates, or 
sn assistants, will nominate the candidate whom they may think most capable, giving the pre- 
ference on all occasions to subordinates, who may in any way have distinguished themselves. 
They will then take the deposition of their nominee in open cutcherry, as to his residence 
former employments with dates, fact of removal from any appointment with cause thereof’ 
relationship or connection with any residents in the division, or with any of the amlah in the 
district offices, ‘This statement the deputies, or assistants, will forward with their nomination in 


the ordinary form, for the approval of the magistrate and the superintendent of police. 


REGISTERS AND 809. Rule 18. The deputics or assistants will keep in their office at all times ready 
BROOKS, LNGLISH . ae : ; : : , ‘. 
and Venrnacu- for the magistrate’s inspection, the following books and registers, in English and the vernacu- 


ee lar, the headings of which are to be furnished to them from the magistrate’s office. 


ar eine Register of hajut and bail cuses pending.’ Register of miscellaneous and burawurda ditto. 
. appends y, Register of Act IV. of 1840 cases ditto.2 The deputies will take care, that the cases are 


N = re e ‘ ‘< ‘ . e . . . ° e e . ..% A 
7 Ibid, No. 12. entered in these on the day of their institution, and they will write the decision at the time 


+l. of its delivery in their own hand. 


_ r baie Register of fines. This they will keep open on their table, and will enter the fines, as 
ppendix , 


No. 29, they pronounce the order. They will take care that all fines are paid in their own presence, 
and will enter the reccipt at the moment under the proper heading. In forwarding to the 
station prisoners, who may be sentenced to imprisonment with fine in licu of labor, or in lieu 
of an additional term of imprisonment, the deputies will always send with them an abstract 
from the fine book, in order that these fines, which will then be payable at the sudder station, 
may be duly entered in the books of the magistrate’s office. 


ao of police Book of police officers’ good conduct ;5 and separate book of bad conduct.6 In these books 
5 Appentiz B, the deputies will note every occasion on which a police officer may distinguish himself; and 
id, No. 20,  eVEFY instance in which he may be fined, suspended, or reprimanded. 


omDails account Book of daily receipts and disbursements.7. This book must never be allowed to fall into 


Tr, Appendix B, arrears, and from this will be made out the weekly cash accounts for transmission to the 
No. 30. ma gistrate. 


of fir- Register of persons who have eluded the pursuit of justice ;® and register of persons who 
4 Appendix p, ‘ave broken jatl.® These books must be carefully kept, and measures should be taken by the 
"id, No. 1. deputies every now and then to ascertain whether the parties have returned to their houses, 
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or to what part of the country they have made their escape. Notice of the escape of these 
parties must always be given to the magistrate of the district, in order that the names of the 
fugitives may be entered in the books of his office. 


Also a book of calendars of commitment. 
And the following books and registers in the vernacular : 
Book of purwanas. 
Ditto of summons and dustucks, &c. 
Register of petitions.' 
Ditto of thana reports.® 
Copy book of roobakarees. 
Record-keeper’s registers of cases according to Mr. Robinson's plan.* 
Daily register of parties tn attendance according to the orders of nizamut adawlut.* 
Register of subsistence money deposited by parties to suits.5 
1 Register of subsistence money paid to witnesses by government.© This money the 
deputies or assistants will invariably see paid in their own presence, and will send a detailed 


el eel oo | 


statement of sums paid to each witness, on account of government, to the magistrate monthly, 
i. e., on the Ist of each month, in order that it may be included in the contingent bills of 
the office. Occasional sums of money, not exceeding 100 rupees ata time, will be sent 
to the deputies by the magistrates, to enable them to make these disbursements, which, 
however, if the sudder court’s orders for the prompt disposal of cases are properly acted up to, 
ought to be of rare occurrence. 


Two registers of unclaimed 7 and lawaris property.® In these the deputies or assistants 
will include all property, which may be forwarded to their court, whether stolen, suspicious, 
unclaimed, or left by persons dying intestate. The latter kind of property will be forwarded 
weekly through the magistrate to the civil court. 


A register of chokeedars.° This register must be very carefully kept up—the removal 
of achokeedar and the name of his successor being noted as soon after the order is given 
as possible. The deputies or assistants will take every opportunity also, on visiting their 
thanas, of assembling the chokeedars, and testing its correctness—weeding the force at the 
same time of all men, who may appear incapable of the active performance of their dutics, 
and ascertaining that the whole have been regularly paid. 


Book of prisoners’ rations.‘° The rations of the prisoners and persons under trial in 
hajut will be furnished, whenever practicable, by the jail moodee, who will keep an agent 
at the out-station for this purpose, and will receive payment from the magistrate’s treasury 
on production of the deputy’s vouchers, specifying the daily number of prisoners in confine- 
ment. These vouchers may be in the vernacular, but the deputies will superscribe them 
in their own handwriting with the number of prisoners, and will attach their initials 
thereto. On the 1st of each month they will forward a list in the vernacular of prisoners in 
confinement on each day of the month, for comparison with the vouchers. 


At the same time, the deputies will furnish the magistrates with a memorandum in the 


vernacular, shewing the number of prisoners in confinement, or in transit, on the last day of 
2a 


VERNACULAR. 


'r, Appendiz B 
No, 4 . 


2 "Ibid, No. 5. 


3 Ibid, No. 24, 
4 Ibid, No. 13. 
S Ibld, No. 82. 
© Ibid, No. 81, 
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the preceding month, as also the number of escapes and deaths. These memoranda will be 
entered by the magistrates at the foot of their monthly statements of prisoners and casualties 
forwarded to government. 


810. Strict attention must be paid to this last rule. When the officer in charge of a 
subdivision is subordinate to more than one magistrate, he is to furnish each magistrate with 
the memorandum required of the prisoners belonging to that jurisdiction. C. O, Govt. 
Bengal No. 1200, June 27, 1853. 


If with spe- 811. Rule 19. Officers exercising the above powers at out-stations, will hear and pass 
cial powers. orders on all reports from the thana under them, and dispose of all cases occurring in their 
i Reports and pet- jurisdiction and within their competence to decide.* All cases of a heinous nature, such as mur- 
* See para, 775. der, dacoity, ageravated burglary, or serious affray, must be immediately reported to the ma- 
Heinous oftences. sigtrate ; but the subordinate officers will at the same time pass such orders, as may be neces- 
sary, and proceed themselves to the scene of the crime when practicable, for the purpose of 
carrying on the requisite inquiries, without waiting the magistrate’s instructions. On re- 

ceiving these latter, they will of course be guided accordingly. 


Minor — offences 812. Rule 20. The subordinate office ill pr idence i 
Sao then l Ri : rdinate officers will proceed to take evidence in all cases of 
petence, felony, or misdemeanor, which, though beyond their competence to decide, may be unattended 


with ageravating circumstances ; such assimple theft of property exceeding 50 rupees in value, 
simple burglary, and the like. Where the subordinate officers may consider the charge not 
proved, they will dismiss the parties, with the exception of defendants, whom they will retain 
on bail, until the receipt of the magistrate’s orders for the discharge of the defendants, or for 
their transmission to be tried befure him. Where the subordinate officers may consider the 
charges proved, they will at once forward the prisoner, together with the papers, to their 
superiors. The latter arrangement will also apply to prisoners triable under Act ITI. of 1844, 
who can only be sentenced to suffer corporal punishment by an officer exercising the 
powers of a magistrate.(a ) 


SECTION XV. 


OF THE FUNCTIONS OF THE LAW OFFICER AND NATIVE JUDGES. 


eT 813. The magistrates are authorized to refer for trial to the Hindoo and Mahomedan 
refer certain cases; Jaw officers, all complaints or charges brought before them for petty offences, such as abusive 
language, calumny, inconsiderable assaults or affrays, and all charges of petty thefts, when 

unattended with any aggravating circumstances. Reg. ITI. 1821, sect. 3, cl. 1. 


the same which 814. Magistrates are competent to refer to the law officers any criminal cases, which 

t to . : 

ey can rer they are authorized by former regulations to refer to their assistants; and in the mode of 
making the reference, and in the subsequent stages of the proceeding, the magistrates and 


(a) These rules have been issued by the governmeaot of Bengal, and of course apply ¢o assistants and deputies 
only ian the lower provinces. 
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law officers are to be guided by the provisions hitherto in force relative to such cases. 
Reg. III. 1821, sect. 3, cl. 2. 


815. The law officers, in the decision of criminal cases so referred to them, are autho- 
rized to exercise the same powers as those vested in the assistants to the magistrates by sect. 
20, Reg. IX. 1807, and by the other regulations therein referred to; that is, they are not 
to sentence a person convicted of abusive language, or calumny, or inconsiderable assault 
or affray, to a more severe sentence than 15 days’ imprisonment, and a fine of 50 rupees with 
an eventual commutation, if the fine be not paid, to further confinement for 15 days more, 
making the entire term of imprisonment, if the fine be not paid, one month of 30 days. Nor 
are they to sentence a person convicted of petty theft to a more severe sentence than [corporal 
punishment* and] imprisonment for a per iod of one month. Persons sentenced to imprison- 
ment by the law officers are not to be confined in irons or in fetters, except in cases in which 
the misconduct of such individual, during his imprisonment, appears to the magistrate to 
render such measure necessary for his safe custody. Reg. II. 1821, sect. 3, cl. 3. 


816. In all cases of petty theft referred for trial to law officers, sudder amceens, and 
principal sudder ameens, it is competent to those officers to sentence persons convicted before 
them of that offence to labor in addition to the [corporal punishment* and] temporary impri- 
sonment which they are authorized to adjudge. Reg. II. 1832, sect. 3. 


817. The law officers are to forward to the magistrates, on the fifth day of each month, 
a statement showing the manner in which the cases referred to them may have been disposed 
of, in order that the same, after having been carefully inspected by the magistrates, with the 
view of noticing and eventually correcting any irregularities, may be incorporated in the 


periodical reports required to be submitted to the superior courts. Reg. III, 1821, sect. 3, 
cl. 4. 


818. 


The foregoing provisions are applicable to sudder ameens.(a) Reg. IIL. 1821, 
sect. 4. 


819. The above rules are applicable to principal sudder ameens ; and it is competent to 
the magistrate to refer to a sudder ameen, or principal sudder ameen, not being a Mahome- 
dan law officer, any criminal case for investigation, though such case is not finally cognizable 
by such sudder ameen; provided however that no commitment be made by those officers, 


and that their power of awarding punishment in criminal matters, under the existing regula- 
tion, be not exceeded. Reg. V. 1831, sect. 18, cl. 6. 


820. The above provision in no way affects the rules of Reg. III. 1821. The Mahome- 


dan law officer has still the power of trying cases finally cognizable by him, which may be 
referred to him. C. O. No. 133 of vol. 2. 


821. The powers of the law officers are confined to the trial and decision of trivial cases ; 
and cannot be construed as conveying to them authority to investigate and report upon any 
description of cases which they are not ultimately competent to decide. Should a case, 


(a) The application of these provisions is restricted in the text to sudder ameens vested with certain special powers 
under sect. 5, Reg. 11. 1821 ; but all sudder ameens have now greater powers than those specified. 
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apparently trivial, turn out upon investigation to be of a serious nature, it would be necessary 
for the law officer, to whom it had been sent for trial and decision, to return it to the magis- 
trate, unaccompanied however by any opinion as to the merits of the case. C. O. No. 30 of 
vol. 2; and Const. No. 516. 


822. An injudicious employment of the Mahomedan law officers in trying criminal cases 
may involve the anomaly of the same individual being required to sit as an assessor in cases, 
in which he has already conducted the primary inquiry, and has consequently prejudged the 
subject to be decided. To avoid such incongruity a magistrate should make over to those 
officers such cases only, as may, on a cursory examination, appear to him not likely to be 
ultimately referred to the sessions court. C. O. No. 236 of vol. 2. L. P. 


823. Where the evidence, on which the commitment was made, had been taken before 
the law officer, the court held that he should not have sat at the trial. Reports Z. P. 1851, 
page 803. 

824. All cases under the provisions of Reg. VII. 1819, are referrible to principal sud- 
der ameens for investigation and report. Const. No. 1265. 


825. In cases referred for investigation and decision to sudder ameens by the magis- 
trate, they have no authority to issue purwanas to thanadars, darogahs, or other mofussil 
police officers ; when necessity exists they are to represent the matter to the magistrate who 
will issue the necessary orders. Const. No. 451. 


826. The processes of sudder ameens, in criminal cases referred to them, should be 
issued under their own signatures, but under the seal and through the officers of the magis- 
trate. Const. No. 741. 


SECTION XVI. 


OF MOONSIFFS INVESTED WITH CRIMINAL POWERS IN THE LOWER 
PROVINCES. 


827. On the 24th April 1854 all first grade moonsiffs were made deputy magistrates 
with the ordinary powers ofan assistant. But it was subsequently ordered that all moonsiffs 
whose cutcherries were situated at a location not identical with that of a magistrate or joint 
magistrate, or deputy magistrate, should abstain for the present from exercising criminal 
powers. This order however did not affect moonsifis who had previously exercised such 
powers ; and the court were authorized to state that government would readily receive from 
the local officers any well considered suggestions, regarding the exercise of criminal powers, 
either by any particular moonsiff, or by moonsiffs generally in the interior. C. O. No. 6, 
June 9, 1854, L. PF. 

828. The following subsidiary orders, issued in C. O. No. 4, May 19, 1854, L. P., are 
to be observed in the employment of the first grade moonsiffs, who have been vested with 
powers of an assistant tu the magistrate under Reg. XIIL 1797, and Reg. IX. 1807 :— 
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829. Rule 1. Those moonsiffs, who are stationed at the head quarters of a macis- 
trate, or officer exercising the full powers of a magistrate, either at a sudder station or at a sub- 
division, will only take up those cases which may be made over to them for trial by such 
officers. They will not exercise their power of taking petitions under Act X. of 1854, except 
in the absence of the magistrate, or officer exercising powers of a magistrate, and under 
express instructions from him. 


830. Rule 2. ‘Those moonsiffs, whose cutcherries are situated at the same town or 
village as a police thana, will issue such orders, as may be necessary in conncction with the 
cases under trial before them, to the local police officers, who are directed to obey them accor- 
dingly. The moonsiffs, as deputy magistrates, will be employed only in the adjudication 
of those petty cases, in which the police are prohibited to interfere, and it will therefore be 
only on rare occasions that they will be brought in contact with the police. No case of petty 
theft should be taken up by the moonsiff, except under express directions from the magis- 
trate passed by that functionary on the report of the police officer. The moonsiffs will return 
to the petitioners any petitions involving charges of a more grave character than those which 


they are competent to adjudicate. 


831. Rule 3. 
village as a police thana, will make use of the thana lock-up room for the custody of those 
defendants under trial before them, who may be unable to furnish bail, or who may be 
charged with an offence not bailable. Ifa defendant, on conviction, is sentenced to impri- 
sonment, cither as the direct punishment of his offence or in commutation for a fine which 
he is unable to pay, he must be immediately forwarded to the nearest jail to undergo his 
sentence ; but it is expected that the moonsifts will, as much as possible, restrict their sen- 
tences to fines proportioned to the means of the defendants in the very trifling cases that will 


The moonsiffs, whose cutcherries are situated at the samc town or 


come before them. 

832. Rule 4. Those moonsiffs, whose cutcherries are situated at a location not 
identical with a police thana, will, for the present, abstain from the exercise of thcir criminal 
powers, until the judge and magistrate, in consultation, can report to the court whether it is 
desirable that the moonsiff’s cutcherry should be removed to the site of the thana, or vice versa. 


833.. Rule 5. The moonsiffs will employ their own amlah, nazir, and peons, in the 
conduct of the criminal cases before them. Their processes will issue under their signature 
and the seal used by them in the civil department. 


834. Rule 6. They will be furnished with registers, printed forms, witness-atten- 
dance books, and stationery, from the magistrate’s office. 


835. Rule7. They will submit their monthly statements direct to the magistrate of 
the district, forwarding at the same time the nuthees of cases which have been decided 
during the month ;—or, where they are subject to the jurisdiction of two different ma- 
gistrates, they will submit separate statements, &c., according to each jurisdiction. 


836. Rule 8. Moonsiffs, empowered to receive petitions of plaint, will, by the examina- , 


tion of the petitioner, endeavour to ascertain whether there is a primd facie case made out 
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against the party or parties charged ; he will then examine the witnesses named by the 
prosecutor, with the view to satisfy himself that the defendants should be summoned, and 
after hearing all that is urged by them and their witnesses, will dispose of the case. 


837. Rule 9. Inthe course of an inquiry, should it appear that the result would 
probably involve a degree of punishment beyond that which the moonsiff is empowered to 
inflict, he will at once forward the whole record to the magistrate. 


838. Rule 10. The moonsiffs are enjoined to be careful in inquiring whether the 
petty cases before them are in any way connected with other similar, or more serious charges, 
pending trial before any other criminal authority in the district. If such should be the 


fact, they will immediately suspend their own proceedings, and refer to the magistrate for 
his orders. 


839. Rule 11. The moonsiffs, though superior, as deputy magistrates, to the darogahs 
and all other police officers, are not to exercise any police powers, or to quit their cutcher- 
ries for the purpose of any local inquiry, or for the prevention of affrays or other crimes. 
They are expected to act in friendly communication with the police officers, but it will be 
their duty, in case of any gross neglect of duty or abuse of power on the part of the 
police, to report the circumstance to the magistrate for such orders as he may think re- 
quisite. They are strictly prohibited from imposing fines on any police officers or village 
chokeedars, except on charges under trial judicially before them. 


840. Rule 12. The moonsiffs are cautioned that they are to consider their civil 
duties as their first and most important duty. It will not be accepted as a valid excuse for a 
deficient out-turn of civil work, that the moonsiff was engaged in criminal duties. If the 
number of criminal cases before a moonsiff is so large as to interfere with the discharge of 


his civil duties, he should at once report the circumstance to the mauvistrate, notifying the 
cases of which it is most expedient to relieve him. 


841. Rule 13. The court, on the representation of the judge, will at all times be 
prepared to recommend to government to suspend the exercise of criminal powers by a 


moonsiff, whose civil duties are sufficient to occupy the whole of his time. C. O. No. 4, 
May 19, 1854, L. P. 


SECTION XVII. 


OF THE FUNCTIONS OF THE CANTONMENT JOINT MAGISTRATE, AND 
POLICE IN CANTONMENTS. 


842. The folloing rules are in force for the guidance of joint magistrates in charge 
of sudder bazars and police in military cantonments. 


843. Rule 1. The cantgnment will be divided into police divisions, andthe head-quar- 
ters of each chokee will be established ina central and public situation. To each chokee a 
jemadar will be appointed, and all the chokeedars within the boundaries of the chokee will 
make their reports to him, and consider themselves under his orders. 
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844, Rule 2. These arrangements, when completed, should be published in station 
orders for general information. 


845. Rule 3. On the Ist May of each year, the cantonment joint magistrate will 
furnish the superintendent with a nominal roll of all the establishments subordinate to him, 
arranged by chokees, and at the same time supply a detailed statement of his office establish- 
ment for the information of the civil auditor. 


846. Rule 4. The cantonment joint magistrate, on the Ist April in each year, will 
appoint five respectable and substantial householders asa panchayat for tho whole canton- 
ment, whose duty it will be to fix the rates of assessment to be levied frum the native inhabi- 
tants of the several bazars, as well as from such persons as may occupy detached houses or 
buildings. 

847. Rule 5. The panchayat will receive a sunnud of appointment under the signa- 
ture of the joint magistrate, and will proceed under his orders to effect the annual assessment. 


848. Mule 6. On receipt of the assessment roll, which will contain the names, caste, 
and profession of the inhabitants, and the amount of tax to be paid monthly by each, the canton- 
ment joint magistrate will amend and adjust the rates of assessment as may appear just and 
proper, after duly considering any complaints respecting alleged unfairness of assessinent, or 
excuses on the ground of inability to pay the amount assessed. Complaints of this nature 
will be received on unstamped paper. 


849. Rule 7. When the rates of assessment have been finally adjusted, a fair copy of the 
assessment roll, written in Oordoo, shall be affixed at the most conspicuous and frequented 
places in the several divisions ; a second copy will be similarly fixed at the police chokec ; and 
the third, with an English copy, will be deposited in the cantonment joint magistrate’s office, 
regularly paged ; all being duly signed by the cantonment joint magistrate. 


850. Rule 8. The assessment will be reculated under the sanction of the superintendent 
of cantonment police with reference to the expenses of the police, and of the cleansing and 
repairing of roads, drains, bridges, &c., belonging to the several bazars inhabited by the 
parties assessed. The total sum is not to exceed the average rate of two annas per mensem 
from each proprietor or principal occupier of a shop or habitation. 


851. Rule 9. For the purpose of realizing the amount of the assessments, and for the 
payment of the police, a respectable and intelligent native, who shall furnish security for 
rupees 1000, is to be selected and appointed by the cantonment joint magistrate, with the 
sanction of the superintendent. He will be called the sudder bukhshee, and will reccive 
from the collections such fixed monthly salary, and allowance for stationery, &c., as may 
hereafter be determined by the superintendent. 


852. Rule 10. On the 1st of each month the bukhshee will collect his quota from each 
assessed individual, and will sign the receipt presented by him; or, if the party is unable to 
write, the bukhshee will himself grant the receipt. 


853. ule 11. On the last day of the month, he will furnish a list of defaulters to the 
cantonment joint magistrate, who will issue, upon its reverse side, a summons, with specifica- 
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tion of the defaulters’ names, requiring their appearance at his office. He will then examine 
into the merits of each case; and, in theevent of its appearing that any arrears are due, willissue 
be geass a written order to the bukhshee, to levy the same by process of distress, and public sale of such 


ees portion of the personal property (except working tools and implements of husbandry) as 
may suffice to make good the amount due: any overplus will be restored to the party. 
jomapiainte aaninst 854. Rule 12. <All complaints against the bukhshee for undue exaction, will be im- 
mediately enquired into by the cantonment joint magistrate. 
Bpecial rates. 855. Rule 13. In consequence of the increased protection afforded under these 


arrangements, the undermentioned special rates of chokecdarec tax are to be collected: 
First. Merchants, superior shopkeepers, and extensive traders, at rupees 2 per mensem. 
Second. Other householders occupying bungalows or large houses at rupees 2 per mensem 
and under, according to their circumstances, or the extent and description of the premises 
they occupy, at the discretion of the cantonment joint magistrate. 
Third. Officers of Her Majesty’s and the Hon'ble Company’s army to be exempted. 
Fourth, Military pensioners who do not carry on any trade to be also exempted. 
Fifth. Pensioners, who carry on trade, will be rated at a tax not exceeding rupees 2 per 
mensem. 
Sixth. Defaulters will be dealt with by the cantonment joint magistrate under rule 11. 
Aoeeictoiaa: 856. Rule 14. Parties dissatisfied may appeal to the commanding officer of the station ; 
nee who will exercise, in such special cases, the same powers as are conveyed to the gantonment 
joint magistrate in rule 11. Such parties will be given to understand, that their residence in 
cantonments is conditional on their conforming to the rules in force. 


Pe feieii let out 857. ule 15. Where it is deomed expedient, an income may be derived by farming 
the grazing of the several parades and practice grounds, under the orders of the command- 
ing officer. The collections may in such cases be disbursed by the cantonment joint 
magistrate. 

Monthly cash ac- 858. ule 16. The cantonment joint magistrate will transmit to the superintendent’s 


count. 
office monthly cash accounts(a) which are to include on one side all receipts under the dif- 


(a) Monthiy Cash Account of Bazar Fund of the Cantonment Joint Magistrate’s Office, Meerut, for the month of July 





Dr. 
185 Finks, 48 CANTONMENT JOINT MAGISTRATE. 
Jat, To cash balance in hand of the bukhshee,... — 0 0 0 116511 0 By amount forwarded to the Zillah Magistrate, 102 0 O 
To Finns, aa C OINT MAaatstrartR. —————e {| 102 0 0 
ae antonment J By Pay or Cuoxreparex Estabuisuuenr, 
éth, eres unviced et: No. 2 chokee, for neglect of JULY 1861. 
uty, fined, nae vee aes aie” “ice wee 0 0 
12th, Muthoo, Bookah, Dhunnoo, Teeka, Kunhai, and No. 1—CHOKEE, 
Rohim, fur creating a disturbance, fined, --; 100 0 0 1 Jemadar, _... ahs aks 1600 
| 102 0 0 1 Naih Jemadar, 6 0 0 
To Frvns, as iN CuarGcs oF SuppER Bazan. 1 Mohburir. ..  ... “ia 56 00 
1 Duffadar, _... sie vie 6 0 0 
I4th, ... To Shewdial, for writing false petition, fined, ... 014 6 24 Chokeedars, @ 4 Ks. each, 98 0 0 
23rd, «, To Juggoo, sain, for disobedience of orders, fined, 200 No. 2—CHOKEL. —-| 128 0 v 
To Shadvoo, mehtur, for disobedience of orders, 1 Jemader.__... “ee 4 16 00 
fined, ... ae ape ues ee ses eee 200 1 Naib Bukhshee, 8 00 
414 0 1 Mohurir, —... oe a 6 00 
ABRBARS. 3 Naib Jemadars, @ 8 Rs. each, 16 0 0 
2 Ditto ditto, (@} 6 Ra, each, 12 00 
To chokeedaree collections for June 1851, » 1650 4 6 1480 4 6 2 Duffadars, @ 6 Rs. each, 1200 
2 Ditto, @ 6 Ns. each, 10 0 0 
To chokeedaree collections for July 1851, »» 145214 3 148214 3 987 Chokeedars, @ 4 Rs, each. 148 0 0 | 227 0 9 





( Tine 


Carried forward, Co.'s Ra, esa ote 4175 12 3 Carried forward, Co.’s Ba... 457 Q 0 
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ferent heads of income, viz. chokeedaree tax, fines, or other customary income for the 
month ; and on the other side, disbursement, detailed under the head outlay, viz. pay of 
establishment, the rates of pay of the several classes being detailed ; the subsistence of prisoners, 
the number of men and days and the rate being stated ; expense of the funeral or removal of 
paupers to be stated separately ; next the contingent bills, according to numbers ; remittances 
to the collector's office : and lastly, the balance in cash, and inefficient balance ; this last show- 
ing every item in detail. 


859. Rule 17. The cantonment joint magistrate will transmit to the superintendent 





cash ac. 
count, 
; ss - 
Monthly Cash Account of Bazar Fund of the Cantonment Joint Magistrate's Office, Meerut, for the month of July 185). 
Cr. Du. 
Brought furward, Co.'s Bu.,. 4175 12 3 Brought forward, Co.’s Rs.,.... 457 0 0 
By Pay oF Cuokervarre EsranurisumxEnNr, 
(Continned.) 
No. $—UHOKEE, 
1 Jemadar, 100 
1 Nuib Jemadar, 600 
1 Mohurir, 5600 
6 Dulladars, @ 5 Rs. cach, 25 0 0 
30 Chokeedars, «) 4 Rs. each, wo 0 0 
172.0 0 
Bazar 
1 Officer in charge, 32 00 
ditto, 32 0 0 
Writer, 25 0 0 
1 Kotwal, 4 0 0 
1 Cuoudhuree, 10 0 0 
1 Mutasnaddi, 7 0 0 
1 Jemadar Peon, 8 0 0 
1 Nab Jemudar Peon, b6 0 O 
4 Poona, @ 4 Ra. each, 32 0 0 
3 Woeighmen, @ 3 its. cach, 9 0 0 
200 0 0 
No, 4—CHOKEE 
1 Bukhshee, ... eae 0 0 
1 Jemuadar, .., 8 0 0 
6 Duttadurs, @ Rs, 6-8 each. 27 8 0 
1 Duttadar. ... 5 0 0 
74 Chokeedars, i 4 Bs. each, 206 0 O 806 8 oO 
646 8 0 
o. 6B—CHOKLEE. 
1 Jemadar, 180 0 
1 Choudhuree, for supplying Chokeodars, 1 0 0 
1 Mohurir, sie 560 0 
1 Naib Jemadar, ity 60 0 
1 Duaffudar, on 6H 8 0 
22 Chokevdara, @ 4 Rs. each, tee Sais a8 0 0 
130 8 0 
1 Duffudar, kes ve 60 0 
9 Chokeedars, @ 4 Rs. each, 360 ~=«0 
42 0 0 
No. 7-~CHOKEE. 
1 Duffadar, ... ; 6 0 0 
& Chokeedars, (w 4 Rea. “gach, is 0 0 
21 0 0 
Oxnanags. 
By Contingent Charges as per Bill No. 3, for 
July 1861, oan ave 4s 0 0 
In Darostt 18 THR CoLLECton’s TREASURY. 
By amount deposited in the Collector’ bates! 
as perhisreceipt, 1. 0 ee os 1770 7 
Tota), Cos ls. .. .. .. 3363 7 6 
By cash balance in hand of the Bukhshee, August ., ., .. 49 
Ist, 1851, ‘ 
Grand Total, Co.’s Rs.'.. 4175 12 8 Grand Total, Co.’ Re 4176 12 
In deposit in the Collector's Treasury, Co.'s Rs, 14166-11-0. 
E. E. 


A. B., 
Cuntonment Juint Mag strate. 
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on the 1st May, in duplicate, an annual cash account,(a) for the- information of govern 


ment. 


860. Rule 18. No disbursement, except for oil, stationery, subsistence of prisoners, 


and burial of paupers, to be made, without previous sanction; all others, including contingent 


(a) Annual Cash Account of Bazar Fund of the Cantonment Joint Magistrate's Office, Meerut, from May 1, 1850 to April 30, 1851. 


Cr. 
1860. 
May lat,/To Cash Balance on the 1st May 1850, .. 0 0 0| 126612 9 
To Cnoxerparen COLLECTIONS. 
To March 1850, .-| 1415 15 0 
», April - ..| 1444 0 6 
9? ay o? ee ] 41 +f] 12 8 
+» JUNE 6 -.| 1446 8 6 
» July ‘ | 1422 1°39 
»» Auguat io ..| 1441 1 6 
», September _,, ‘ee 00 0 
+) October ss ae 0 0 
&e, | 8588 7 O 
Vo Finzs as Cantonment Jom 
MAGISTRATE, 
To May 1850, ‘ 24 0 0 
» June + . 64 0 0 
» July Ss : 22 6 0 
“a Awan a5 P 6s 0 0 
»» September __,, S ” . 7 
pe wer ge ° 12 6 0 
To UncuaimeD Puorrrty. 
To May 1860, ee 010 4 
» June on a 011 9 
» July si oa 00 0 
‘5 *. August os a 2 9 9) 
» September _,, a 00 0 
a vcore ae os 5 oa 03 4 
To Finks 48 IN CHARGE or SUDDER 
Bazan. 
To May 1850, . 000 
oy JUNO - sic 400 
» duly re a 0 0 0 
+ August -” ae 0 0 0 
» Septensber — ,, is’ 20 0 
yi outer Ss a 00 0 60 0 
T'o AMOUNT WITHDRAWN FROM THE 
Coucscrox or Mxxxct. 
To May 1850, | 000 
», June ” se 000 
» July sé ..| 1528 2 0 
” ao Rdgaik oe a G0 0 
» September ,, ao : C 0 
” October op ae 0 1828 3 0 


C. 


Carried forward Co.'s Ra, suieoee 








| 
| 


seo’ 11610 15 


i 

















Dr. 
By Finks a8 CANTONMENT JOINT Maqige 
TBATE FORWARDED TO THE ZILLAH 
MauisTRATE, 
By May 1850, 124 0 0 
»» JUNO es .-| 64 0 0 
» July ” | 22 6 0 
» August Ss vel 68s 0 O 
» Reptember  ,, yO 0 0 
», October » | 40 0 
de. —————=—'912 6 0 
By Unciarmmep Paorrrty. 
By May 1850), o O10 4 
» vune eo . © O1L 8 
. duly ve .. 000 
» August ‘ . 2 8 9 
» September ,, -, 9 0 0 
» October ee .. &' 3 6 
&e. meet!) 8: 4 
By Pay or Cnoxerparer Estaspiisn. —weme—\221 9 4& 
MENT Makcu 1850, 
1 Jemadar, ..| 16 0 oO 
1 Naib Jemadar, .. 8 0 0 
1 Mohunir, .| 56 0 0 
1 Duffadar, .| 5 0 O 
23 Chokeedars @ 4 Ra. each, ..( 92 0 O 
1 Ditto, ' $lo © 
Ditto for 5 months, ys shee, - ‘ 
No, 2—CHO KEE. 
1 Jemadar, ..| 26 0 0 
1 Nuib Bukhshee, ..| 8 9 6 
1 Mohurir, | 5 OO 
8 Naib Jemadars, @ @ 8 Rs. each, | 24 0 0 
1 Ditto, | § 0 0 
3 Dutfadars, @ 6 Rs, each, .. 28 0 0 
: Ditto, .| 56 0 0 
36 Chokeedars, @ 4 Rs. each, (ih 0 0 
1 Ditto, i 3.1 0 
1 Ditto, ‘ 015 oO 
: —} 2300 0 
Ditto, for 5 months, weee esse 1150 0 0 
No. 3—OHOKEE. 
1 Jemadar, ..1 16 0 0 
1 Nab Jemadar, | 6 0 0 
1 Mohurir, ee) 5 0 0 
5 Dutfudars, @ 5 Ra. each, ..| 26 0 0 
28 Chokeedars, @ 4 Rs. euch, ..(422 0 0 
1 Ditto, ..| oO 6 O 
1 Ditto, eve 012 0 
1 Ditto, ..| 310 0 
1 Ditto, | 3 4 0 
. ————=——"1178 0 0 
Ditto, for 6 months, wa[reee coeclggg QO 
Supper Bazaan EetanrisaHmMeyry 
+ purbaned®? SCHOBER. eae 
u G6, --| 30 0 O 
1 Jemadar, ; ..( 8 0 0 
6 Duffadars. @ 5-8 Rs. each, --| 33 0 0 
74 Chokeedurs, @ 4 Ks. each, {2986 0 O 
Ditto, for 6 months, ae esas aoe e 
1 Officer in charge, *") 33 0 0 1855 0 0 
1 Officiating ditto, ..( 32 00 
1 English Writer, .-| 35 0 O 
1 Kotwal, | #0 0 9 
1 Choudhuree, ... 10 0 0 
1 per Pia ..| 7900 
id | § 00 
Carried forward Co.'s Rs,../154 © © [5881 10 0 /aa1 9 «4 
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charges under Rs. 100, to be forwarded, in duplicate, for the superinteudent’s sanction and coun- 
tersignature, with a letter of explanation: if above Rs. 100, the sanction of government 
will be required : and in case of repairs, or improvements, estimates must be furnished. 


861. Rule 19. All fines realized under the powers conveyed by rule 61 should be Fines how 


carried to the general fund; all those under the powers of the cantonment joint magistrate, se 
should be sent to the magistrate of the zillah, for incorporation into his accounts, after the 


period for appeal has expired. : 
Annual Cash Account of Bazar Fund of the Cantonment Joint Magistrate's Office, Meerut, from May 1, 1850 to April 30, 1851. 
Cr. Dr. 
Brought forward Co’s Rs. 11610 15 1 Brought forward Co.'s Ra. 154 0 0 5383110 0 21 9 4 
Bazar EaTanuIsnMENt, AND 
No. 4—-CHOKER.—( Contd.) 
1 Duifudar, fe 500 
8 Chaprasis, @ 4 Rs. each, . 32 0 0 
8 Weighmen, at 3 Rs, cach, ‘ 9 0 0 anak 
No. 5—CHOKEH. 
1 Jemadar, i 1a 0 
1 Choudburee for supplying Chokeedars, 10 0 0 
1 Mohunr, Sie 6 0 0 
1 Naib Jemadar, 60 0 
1 Duffadar, i Ps ; 
22 Chokeedars, at 4 Rs, each, rT 16-8 
Ditto, for 6 months, we 652 8 U 
No. 6—CHOKEK. 
1 Duffadar, eé 50 0 
9 Chukeedars, at 4 Rs. each, “s 41 0 0 
Ditto, for 6 months, 205 0 0 
Detacuurnt No. 2 Cnoxs8 ON THE 
GROUND, 
1 Dnffadar, 60 0 
4 Chokeedars, at 4 Ite. each, ; 0 0 
Diito, for 5 months, 6742 10 0 
CrarGEs. 
27 10 O 
Bene noeu 20 0 0 
+ 20 0 0 
ae a0 0 0 
f August “ i 40 
» September ,, ‘ 7 0 
2 Qctober 5 ° e718 0 
DzErosit 1m THE COLLECTOR'S 
Tresasusy. 
June se vg 
zs : 0 0 0 
August 
; September = er - ; 
» October 2543 13 0 
By amount paid in fall to Mr. James Smith 
for the 2 roads of the Sudder Basar as 1598 2 0 
per his receipt enclosed, we 
Total, Co.’s Rs. 113907 6 4 
By Cash Balance in hand April 30, 1851, . 
Grand Total, Co.’e Rs. cece wees 1610 18 1 Grand Total, Co.’s Is. 11610 15 1 
In deposit in the Collector's Treasury, Co.'s Bs. 13,619-3-6, 
Meerut Cantonment Joint Mererns 4 E. BE. 
The 8 . a 
s ” 


Cantonment Joint 
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Pricapoa cag 862. Rule 20. Estates of persons dying without heirs, and unclaimed property, must 


not be included in the general fund as available for local expenditure ; but kept under a dis- 
tinct head; and in the event of no claimant appearing within six months, the cantonment joint 
magistrate will make such property over to the magistrate of the zillah, to be dealt with ac- 
cording to law. Lists of unclaimed property to accompany the monthly and annual accounts. 


863. Rule 21. Inthe event of a claim appearing within six months for the restoration 
of any intestate property, the application should be submitted to the superintendent, with a 
statement of the grounds on which such claim is founded, the amount, and the circumstances 
under which the estate or property was taken possession of. 


864. Rule 22. Allreceipts in excess of a sum equal to one month’s pay of the establish- 
mane eae ment, must be forwarded as a deposit to the collector's treasury ; and a memo: of the increase 


a or decrease of the amount so at credit, is to be appended to the monthly and annual cash 
accounts. 
Duplicate recoipt 865. Rule 23. Duplicate receipts for amount of fines, remitted to the magistrate of 
to be sent with an- 


nual eash secount, the zillah, should accompany the annual cash account. Rule 24, With the annual accounts 
ai must be submitted a copy of the contingent bills sanctioned by the superintendent; the 


receipts for all transfers of cash, or other disbursements; and copics of the letters sanction- 
ing disbursements. 


F olive: force: 866. Rule 25. The police will not be considered as belonging exclusively to any dis- 


tinct chokee, but their services will be available whenever required, for any part of the 
cantonment. 


eee nite 867. Rule 26. Every chokeedar will be examined before appointment, and duly 


enrolled. They will be regularly inspected and paid every month, at the cantonment joint 
mapistrate’s office. 


promeuan: 868. Rule 27. The chokeedars will be eligible for promotion, on approved service 


and due qualification, without reference to the chokee to which they are attached. 


Jemadar respon. 869. 


ie Rule 28. The jemadar of each chokee will be held responsible for the protection 


of the whole of his chokee. Ile should take measures to prevent the harboring of people 
of notoriously bad character, or without ostensible means of subsistence. For this purpose, 


Empty bunga- the jemadar will examine daily all empty bungalows and out-houses, and will require the 
duffadar and chokeedar to report when any such persons locate themselves in their juris- 
diction. 


oe during 870. ule 29. In cases of theft during the night, the jemadars will give an ac- 


count of their proceedings in the roznamcha, specifying the rounds they went, the officers 
who accompanied them, and the chokeedar in whose beat the robbery occurred. The 
acter wih: coinplainant should attend upon the cantonment joint magistrate. Any one of the police, 
from the jemadar downwards, found guilty of neglect, or connivance, will be immediately 
suspended ; and the circumstance reported to the superintendent, for further orders. 


es 871. Rule 30. The jemadars of chokees will attend daily on the cantonment joint 


tond. . ; . ae : . 
= magistrate, to make their reports, and to answer all inquiries when the roznamcha is being 
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read. If the cases be of importance, the questions and answers should be recorded in the 
margin, together with any orders issued at the time. 

872. Rule 31. The roznamcha will be kept with minute care, every police occurrence 
during the preceding 24 hours being inserted in it. It will be regarded as the record and 
test of the efficiency and the regularity of the police in the discharge of their duties. Rule 
32. Each roznamcha will be signed by the cantonment joint magistrate, and carefully tiled 
in his office. 

873. Rule 33. On the occurrence of a theft, it will be immediately made known by 
special messengers to the adjoining chokees, and the information thus spread into the district. 
his order will be carefully enforced, and thus intimations of robberies will be communicated 
with the least possible delay, 

874, Rule 34. One chokeedar of each chokee will make a round early every morn- 


Intimation of theft 
to adjoining cho. 
kees, 


Thefts during 
night to be ascer- 


ing, to ascertain if any robbery has taken place during the night; should any have occurred, tained, 


he will make an immediate verbal report to the cantonment joint magistrate at his residence, 
in order that he may proceed to the spot to make inquiries. 

875. Rule 35. Residents and others should be encouraged to apply for chokeedars to 
the cantonment joint magistrate. | 

876. Rule 36. When the chokeedars come on duty at night, they should see that the 
padlocks on all godowns, shops, &c., are properly secured, and take notice that untenanted 
houses are not improperly occupied. 

877. Rule 37. Chokeedars should be stationed morning and evening at each of the 
great thoroughfares and cross-roads of the bazar. They will be subjected to dismissal, if 
found exacting or receiving any fees or perquisites from traders or hawkers, or from any 
party whatever. This rule extends to all fees or collections for naches at festivals, or any 
other plea whatever. No fee or tax is tobe levied from prostitutes, who are on no account 
to be molested. 


878. Rule 38. Any parties having in their possession goods or property, which the 
police have good reason to suspect as stolen, should be taken to the chokee for investigation. 


879. Rule 39. Upon the occurrence of any disturbance, the chokeedars will first 
endeavour to put a stop to it; and, if not able, they will take the offenders into custody. 


880. Rule 40. The chokeedars and other police establishments will be held respon- 


sible, that no gaming house, or unlicensed shop for the sale of liquor or drugs, exists in their : 


particular beat or chokee. They will be careful to report the death of travellers, and per- 
sons dying without heirs, that their property may be duly taken care of; but the enquiry and 
report in such cases will be made by the jemadar only. , 


881. Rule 41. On the occurrence of a robbery to which noclue is found, suspicious 
places, houses of ill fame, &c., should be searched, in the presence of respectable witnesses 
(bunyas if obtainable). This will, however, not be done without a parwanah, issued after 
depositions, or on reasonable grounds of suspicion. This duty shall not be entrusted to any 

27 
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chokeedar, but shall invariably be performed by the jemadar, or, in his absence, by the 
duffadar. 


882. Rule 42. Should any one disregard the regulations for the preservation of good 
order and cleanliness of the bazar, his name should be taken by the jemadar for the purpose 
of his being summoned to answer for the offence. 


883. Rule 43. No officer of the police force is to be discharged without the previous 
sanction of the superintendent, except on conviction in a criminal proceeding, a copy of which 
will be submitted for the superintendent’s approval. They may be suspended, and the 
circumstance reported for further orders. 


884. Rule 44. All promotions and appointments above rupees 4 will be made by the 


superintendent of police, or under his orders. Leave of absence exceeding one month will 
be subject to the same rule. 


885. Rule 45. Whenever an alarm of fire is given, a few chokeedars from each 
chokee should be immediately sent to give assistance in suppressing the flames and saving 
the property. 


886. ule 46. No discharged police officer should be allowed to remain in, or to 
visit, any chokee, 


887. Rule 47. As soon asa case is concluded, the police officers concerned will im- 
mediately return to their chokee, and not remain loitering about the office. 


888. Rule 48. <All suggestions from the session judge, as to the dismissal or suspen- 


sion of any police officer, arising from proceedings on trial held before him, are to be imme- 
diately attended to. 


889. tule 49. All fire-works on the public roads are strictly prohibited. 


890. Rule 50. Incases of accident, the police will endeavor to ascertain the name of 
the parties, and to take them into custody, if necessary. 


891. Rule 51. ‘The officers of the police will be particularly carcful not to give any 
cause of offence, but to perform their duty with all possible moderation and forbearance. 


892. Rule 52. When it is necessary to take any person into custody, the police will 
be careful not to use more force than is absolutely required, and to disregard any intemper- 
ance and abuse. Any undue violence or abuse on the part of the police will be severely 


punished. 


893. Rule 53. Recovered stolen property is, if possible, to be produced in the joint 
magistrate’s office by the party before whom it was discovered. The previous transfer of 
such property from one hand to another is forbidden. 


894. Rule 54. Prisoners will not be placed in the stocks, except during the night 
time ; and then only in cases of felony, or of previous escape from custody, or when the 
notoriety of the prisoner's character, or his behaviour, may render that course necessary. 


895. Rule 55. Carriages, buggies, kranchies, and hackeries will keep to the left hand 
side of the road. When passing another vehicle, the driver must pass to the rightof it, and 
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then only when the road affords sufficient room. The police will give the greatest publicity 
to this rule, by warning all owners, and drivers, in their respective divisions. 


896. Rule 56. The whole body of the police must bear in mind, that they are the Oppression and 
: : violence on the 
servants and not the masters of the public; that they are embodied for the protection of the part of police, 
well-behaved and orderly part of the community ; and that exertion to repress the misconduct 
of the disorderly and dishonest is what is required of them. Oppression and violence on their 


part will be severely noticed, when exercised against unoffending individuals. 


897. Rule 57. In addition to the special establishments for the regulation of the Abkaree rulos. 
abkaree, the police force will also be answerable for the improper admission and sale of unli- 
censed liquor in their jurisdiction ; and the jemadars and chokeedars will be held respon- 
sible if any clandestine sale takes place in their respective divisions, or wards. 


898. Rule 58. The cantonment joint magistrate, having the powers of joint magistrate yelhtroduction of 
. . . ; quor, 
in the district, will, in concert with the magistrate, take effective steps to prevent liquor be- 
ing brought into the barracks from places beyond the limits of cantonments. 


899. Rule 59. The licensed vendors of spirits and drugs should be bound by the Rules for abkars. 
conditions of their licenses not to harbour robbers, thieves, and riotous persons, or to receive 
any goods or wearing apparel in barter for liquor or drugs. They should also be bound ont 
to open their shops during the night, and to give information to the nearest police officer of 
any suspected persons who may resort to their shops. 


900. Rule 60. As parties engaged in smuggling liquor within cantonments will resort Commanding — 
to every device and false complaint, to deter the police from interfering with their illicit preventing waug. 
gains, the officer commanding will accord to the joint magistrate his cordial support, in tho . 
management of this department, without which all efforts will be much impeded, if not 


frustrated. 


901. Rule 61. In his capacity as officer in charge of the sudder bazar, he is authorized Suddor bazar, 
to investigate without oath such trivial offences as are usually punished summarily by com- 
manding officers in the case of soldiers and camp followers. He is authorized to exercise 
this power by the imposition of small fines not exceeding two rupees, exposure in the stocks 
not exceeding four hours, or confinement in the bazar guard not exceeding 24 hours. Every 
shopkeeper is to be required to keep his shop clear of all rubbish in front, and parties com- ees 
mitting nuisances, and causing obstruction in drains, will be subject to such penalties. 


Trivial offences. 


902. Rule 62. A separate register will be kept of these cases, and of the awards; Register of cases 
and this will be submitted monthly for the information of the officer commandig the station, ance ee 
and a copy submitted for the information of the superintendent of cantonment police. Any 
additional information must be afforded which the commanding officer may require, and 
such“orders or suggestions, as he may deem necessary for the more sufficient control of the 
bazar, must be attended to. 


903. Rule 63. The kotwal and all public bazar servahts are to be nominated orre- Public 


moved by the superintendent of cantonment police, or under his orders by the officer in Bere 
charge. 


Excavations. 


Kotwal. 


Crier. 


Police officers 
not to trade. 


Procuring bun- 
yas for corps 
marching. 


Arbitrations. 


Nuisances, 


Mohurir not to 
take payment for 


enniaa. 


Quarterly com- 
mitee report of 
sudder bazar. 


Cleanliness of 
draivs. 
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904. Rule 64. All excavations for earth, kunkur, &c., within the limits of canton- 
ments, should be prevented, unless the sanction of the officer commanding, or other due 
authority has been priviously obtained. 


905. Rule 65. The kotwal of the sudder bazar will be ex-officio the head of the 
chokee in which his bazar is situated, on the salary he now receives from government, but 
he is not entitled to any allowance for stationery. 


906. Rule 66. It is the duty of the flag or weighman to make known by beat of tom- 
tom any order or information to be published. 


907. Rule 67. No kotwal, choudhuree, office-writer, or any other of the police or 
bazar establishment, is allowed to trade, or to engage in traffic, or to become indebted to any 
party within their jurisdiction. The kotwal, and the members of his family, should not be 
allowed to possess more than one house for a residence in the cantonment. 


908. Rule 68. Upon requisition to afford assistance in procuring bunyas, or other 
tradespeople, to accompany any regiment under orders of march, the utmost endeavors will 
be used to meet such a demand ; but the regulations of the service do not admit of any 
part of the sudder bazar being detached with corps moving for a common relief; nor can any 
individual be required to give his services with the condition of having to find his way back 
at his own expense. 


909. ule 69. Panchayats should be encouraged in every instance to assist the ad- 
justment of pecuniary disputes, and their decision should be upheld, not only by the officer in 
charge, but by the authority of the commanding officer, except in instances in which corrup- 
tion may be established against the arbitrating parties. Should such be the case, or either of 
the parties object to submit to arbitration, the affair must be settled under existing regula- 
tions and orders. ule 70. A written agreement should be taken from each party to abide 
by the decision of the panchayat: this will be recorded, and unnecessary procrastination by 
either party will be prohibited. Rule 71. Disputes regarding knocking down, or building, 
walls or drains in the bazar, will be adjusted in the same manner. 


910. Rule 72. Acts constituting a nuisance will be treated in the same manner by the 
officer in charge, who will proceed to the spot, and take measures to abate the nuisance; such 
cases are on no account to be entrusted tothe police or bazar establishment. Rule 73. A 
copy of the order in such cases will be given to the parties concerned, duly signed, but such 
order will be subject to an appeal to the officer commanding the station. 


911. Rule 74. It should be explained to all parties that they are not to pay the 


mohurir for the copy of any orders passed in their cases, and the mohurir should be warned 
against exacting such payment. 


912. Rule 75. Theusual quarterly committee report of the sudder bazar should be 


sent to the superintendent of cantonment police, and also, if required, to the deputy commissary 
general in the field. 


913. Rule 76. In forwarding this return to the superintendent, the officer in charge 
will himself make a report on the state of cleanliness of the drains, &c., of the bazars generally. 
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914. Rule 7. He should, with the sanction of the officer commanding the station, Ruins and dee 
and after due warning, cause the removal of all ruins and decayed houses, in any part of *%t houses. 
the cantonment, to prevent their misuse. 

915. Rule 78. The bills for his own salary, rupees 64, and that of the sudder bazar Pay for ostab- 
establishment, should be presented for payment to the local deputy pay master, and audited lishment. 
by the military auditor general, except at Meerut and Cawnpore, which are otherwise pro- 
vided for: the portion of his salary as cantonment joint magistrate and superintendent of 
abkaree, together with office establishments, being drawn and audited in the civil department. 

916. Rule 79. Where the amount of assessment admits of it, the pay of the jemadars Rate of pay. 
of each chokee will be rupees 16 a month, a duffadar will be appointed at rupees 5, the pay 
of chokcedars should never exceed rupees 4. . 

917. Rule 80. As the chokeedaree tax is the only source for the payment of the Expenses not 1 
police establishment, the subsistence of prisoners, the funeral expenses and the removal of preset eae 
paupers, contingent charges sanctioned by the superintendent, and tho repairs of roads, 
drains, bridges, &c., in the several bazars; care must be taken that the expenses above spe- 
cified are not allowed to exceed the income. 

918. Rule 81. Whenever it may be necessary for the cantonment joint magistrate Teave to quit 
to quit the station, the previous sanction of the officer commanding the station must be invari- sai 
ably obtained, and a duly qualified oflicer appointed to perform the duty. 

919. Rule 82. In applications for general leave, the letter should specify the namo — Substitute. 
of an officer to be temporarily employed asa substitute, with the sanction of the officer 
commanding the station. Such application should be sent through the superintendent of can- 
tonment police for the sanction of government. 

920. Rule 83. The accompanying form of police report(a) is to be filled up and trans- Police report, 
mitted to the superintendent's office in duplicate, on the Ist of January of cach year, for the 
information of government. 


(a) FORM OF POLICE REPORT. 
From 
To 
SIR, 
I have the honor to forward the Police Report of the Cantonment of for the year 


2. Abkarree Collections.—From tho annexed comparative statement of collections of Abkarree Revenue for the years 1846, 
1847 and 1848, it appoars that (here must be explained avy particular cause for increase or diminution 


i—1847-——~-1848. j 
ESA eee det of the contract for the year reported on, and if all has been realized.) 


Abkarree Fines.—(Mere must. be explained the cause for excess or diminution of smuggling, and 
any extraurdinary cases mentioned.) 

4. Abkarree Reward.—(The particular circumstances under which any general increase or do- 
crease has taken place must be explained.) 


1846—1847—1848. 


1846-—1847—1848. 





IWM, | 1847. | INAH, 5. Abkarree Cases.—(The parti- 


Apprehended, eae ecee eesee eene eee seeoe ese 0 0 0 cular circumstances under * hich any: 
-quitted, ee. oeee ecoo ceee eees eece eace oes ? i 
Sond couse eves aece eoee wece . ‘ . i general PETE EEO OE decrense has tak oa 





Total, -1e- esse sere wees eee ceeeeeee| 0 | o | oO place must be explained.) 


ewpwiae amass. ween ee ee re 0 ee, 











3 Jenadarsa, eeee 7eeoe egceod eee@e @eee eecce esses “9 : 0 (e) G. Abkarree Establishment.—(Any 
3 reacipeaisg eee cove eves eens eee Pe ere 0 0 0 increase or diminution of this esta- 
- apraas, oe eone sese ense ease woee iietéte 0 0 0 .. 4 

Total, ence @eees eevee ere0 eene eeetecece o oe | ~~) blishment must be explained.) 


2U 


depart- 
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921. Rule 84. The first six paragraphs refer to the abkaree department. In each 
of these the cantonment joint magistrate will enter full explanations of the increase or dimi- 
nution of revenue, smugeling, rewards, fines, punishments, and expense of establishment, 
comparing the present returns with those of the two previous years. 






18-47. 





























































































Murder, . + « .4 ‘ Fe ‘ " F ‘ c ‘ - 2 ; ‘ e % 11 0 
Homicide, 8 a e e € e e e e rn e e e ry e e e 9 0 
With murder, . ‘ ‘ a ‘ A F : ‘ ; 0 1 0) 

‘ With woundin ; - : ‘ ; ‘ : ‘ ; 0 1 0 
Dacoity, » . - Simple, ad ‘ : ; ; ; , ‘ ; ‘ F 2 0 0 0 
Attempts, : - . : ‘ ‘ ‘ ; é ; " 0 0 0 

With murder, ‘ ‘ ; ;. ‘ ‘ : ‘< ; : a 0 0 0 

With wounding, . . ‘ . : ; ‘ ; ‘ ‘ ; 0 5 0 

Highway Robbery, .« Above 50, . 2 : ; : , 3 ; ‘ F : Oe 1 of 0 
Above 10, . ‘ : ‘ d é ¢ : ‘ ; 1 0 0 

Less than 10, : ‘ < - ‘ ‘ : . ‘ . ee 0 1 0 

With murder, . = a . p . : ‘4 rm i z m 1 {) 0 

With wounding, - . . . m Z . . 2 ae () 0 f) 

Above 50, ® e . e e e e « e . e 7 3-f 11 0 

Burglary, . . -« Above It... ; : ; ; ; : ; oe 4 30) 0 
Less than 10, , , % ‘ . ; 2 A : ‘. ' 2 8 (0) 0) 

Attempts, ° r ° ) r) e ° e e . Fa . . Oath Oey 0 

With murder, . ‘ : ‘ : ‘. F - a 0 0 

With wounding, . és ‘ . : : ‘ : 2 ‘ () 0 0) 

Cattle Thefts, . .< Above 50, ; ‘: : : . r ‘: ‘ : ; = 3 MT) 
Above 10, . ‘ ‘ ‘ ‘ Z : : : ‘ ob 34 0 

{ Less than 10, . ‘ ' : F Z , ' ‘ : 4t ot 0 

With murder, . , : ; ‘ , , ; . oe a 4 0 

With use of drugs, ° . ° e ° ° ° ° . ° 4 8 0 

With wounding, . . : 3 ‘ . . ‘ ; ° : 1 o 0 

Thefts, e Py . 7 Above 50, ° s * ‘ é ‘* - ‘ A A | 50 3v 0) 
Above 1d, e e . . e e ° ° o . TY e ry a G0 1) 

( Less than 10, . ; . . ; 2 . ° . : ‘ ‘ 430 ost Q 

With murder, . é ‘ ‘ : ‘ r : . A e. -4 4 | () (0) 

Affrays, .« « + 4 With wounding, ‘ é ‘: ‘ . é ‘. : 4 ‘ 0) | } 0 
Simple, e ° . e . ° ° « ° e r e ° () 0) 0) 

Miscellaneous Cases, ‘ . : . ° “ ‘ , ‘ aay | 871 0) 

Total, . é ‘ ; . . . . . . : e 4% 1818 | 10007 () 

eum eee | een eee | ee 

Total number concorned, . ‘ ‘ ‘ é 5 “ : : S209 | S870 tT) 

Total apprehended, . ° ° , . ‘ . , és 238s 2661 0 
1&46, 1847. 1844. 

Remaining at the close ¢ Before Magistrate, : : : : : ; : ; 1 24) 0 
of the year, . . .l Before Sessions Judge, —. ‘ ; ‘ . : . ao 6 0 
Brought to trial, , é . a ‘ a . . 2414 2687 0 

By Magistrate, . . , . ‘ . . . oe 1gG4 1028 0 

Released,» . + - {3 Session Judge, : J ‘ : : é ‘ 38 43 0 
Total acquitted or released, . ° . . ° 46 1002 1071 0 

‘ By Mogistrate, : : ‘ . . : . . 864 156 0 
Punished, ry e ° s { By Session Judge, ° o ‘- e . ry e ‘ ° 92 10 0 
Total, e e e e e e e e e . 886 166 0 

ss Before Magistrate, . : ‘ : : ° : i 20 36 0 
Rematning, . + + s { Before Session Judge, " . a . : . . G 5 0 
Total, . y ‘ . ; * . . ; a 26 41 a 


Valuo of property stolen, Company’s Rupees’. . - | 27091 0 4) G175 7 5 0 


Ditto ditto recovered, Company’s Rupees =. : - « | 10949 1 | 6171 8 0 0 
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922. Rule 85. The tabular statement and paras. 7 to 18, show fully the mode in Increase of crime, 
which explanations of increase or decrease of crime are to be entered under their several 
heads; as also a detail of particular cases of importance, that the government may bo able 
to judge of the efficiency of the cantonment joint magistrate, and of the establishment under 


him. 
923, Rule 86. Tho 19th and subsequent paras. are applicable to a cantonment police Police 


as at present consituted. Under the several heads, the cantonment joint mavistrate will en- 
ter a full explanation of receipts, disbursements, and expenses of establishments, in compari- 


7. From the foregoing comparative statement of crimes committed during the years 1846 and 1847, you will perceive 
that there is a considerable decrease in the crimes of murder, burglary, simple theft, cattle theft, and affrays, whilst on tho 
other hand, there is an increase of six highway robberies, two dacoitees, and four homicides. 

8, The policc have generally been very successful in apprehending criminals, and bringing the offences home to them. 


In the Appendix will be found a detail of each of the more heinous offences, 


9, Murder.—Ten of these cases occurred in my jurisdiction, and one in the cantonments. 
were taken up and convicted. In the cantonment case the murderer escaped, 


1846, 24 cases—1847, 11 cases—1848 casos. a tea 
: , i but was opposed in his retreat by a chokeedar, whom he mortally wounded. 
In seven, cominitted to the sessions court; vut in threo 


In all ten cases the parties 


10, Homictde.—In eight cases, the parties were taken up 
Cuses tho sessions judge did not convict, In one case, the party was not 


1846, 5 cases—1847, 9 cascs—1548, cases, 
apprehended. 


11. Highway Robbery,—In three cases, the parties were convicted, and a portion of the property recovered. In three 
1847, 8 ve others, several persons wero apprehended and released for want of proof. Two cases, 
Cy ner ee ~* which occurred in the month of December, are still under investigation. 


12, Dacoify.—One of these was a case in which aon attack was made on a boat anchored on our sido of the Ganges, by a 
party from Oude. Tho property carricd off consisted principally of brass lotahs, valued at 436 

1840—,1847, 2 cases—1948—. , , ; ; : 
rupees, The Police followed the party in Oude, and, with the aid of the Oude police, captured a 


great many persons, eventually all but ten were released. These were committed to the sessions court and five convicted. 
The second case occurred on the 17th of Decembe,, and is still under investigation. The house of one Teluk Muhajun was 
attacked, his son killed, and property, principally money, to the amount of 2733 rupees, carried off. The principal parties con- 
cerned are all known, and have been apprehended, and several have confessed : so far as I can judge, the zumcendar of the 


village planned the dacoity, and 1 am in great hopes of being able to convict him, 

1846, 178 cusen—I1847, 121 canen—-1818—. ‘ ee ; eee 

Value of property stolen ~-1846, 1604-2-9 Ih. Bury bias There has been a decrease of 57 burglaries, and the amount 
—1847, 410-7-)—18 ih—. of property carried off is less than one-third of that in the preceding year. 

1846, 654 cnses—1847, 448 cases—1849 —. 14.) Thefts.—There is also a decrease in the number of thefts, but the value of 

18}, 11,021 Res—147, 13,050 Ha.—1sde—, property stolen rather exceeds that of tne former year. 


15. Cattle Thefts.—-Theso havo not increased; but the crimo is still a very 


1346, 79 casos—1847, 71 casca—1848—, 
prevaicnt one. 


16. Affray.—There was one case only of simple affray, and 7 of the parties were convicted, That this occurred, was 
1846, 4 casen—1847, 1 caso—1848—. enurely owing to the remissness of the police. It took place iu consequence of o 
dispute about possession between an auction purchaser and the old zumecndar. A 


burkundaz had been deputed to the village to prevent any disturbance, and when shortly afterwards both the tchsecldar 


and thanadar were informed that extra measures were necessary to prevent a fight, instead of acting at once they referred 


the matter to me for orders, and in the meantime tho fight took place. Both of the officers had formerly always behaved well, 


and although I took the most serious notico of tho offence, I was unwilling to proceed to the extreme penalty, dismissal, on 
account of their gencrally excellent character. 
17. Miscelluncous cases.—This class of cases is on the increase; there is no doubt but the speed with which they aro 
disposed of, induces the parties to bring them forward. Almost all these cases originate in 
B44, 750—1847, 845—1818—. : ae 
petitions, which are taken daily. One result is, that affray is almost entirely suppressed. 


should conceive that an increase of miscellaneous cases, and decrease of heinous offences, would show a general healthiness in 


the state of a police establishment, whilst the reverse would follow a contrary state of things. 
18. Value of Property Stolen.—(An explanation to be hero entered as to any great difference in the 


18 ——1843—, 
ee respective years, and a report made on any particular cases of loss or recovery.) 


Chokeedaree tax. 
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son with the two preceding years; and report gencrally on the efficiency or otherwise of any 
individual of the establishment requiring notice. Rule 87. A statement of the principles by 
which the system of assessment of the chokcedarce tax has been regulated, the changes in- 


19. Police Establishment.—Independent of the sudder bazar establishment allowed by government, consisting of bazar 


serjeant at 20 Rs., kotwal at 40 Rs., writer 

















AG | LSE. ‘ 
ae ae ante at 25 Rs., choudhuree at 10 Rs., mutasuddis at 
em are erence @ee 7 ee, oe ee |  @ee8 808 0 () . . . 
Duffadara,. sae. eieoes. eee err ei ike 0 0 | 0 7 lts., jemadar at 8 Rs., naib jemadar at 5 
Bukhshee evenes evecen eoseee sever 0 I H ; € re) 
M olurirs, eeaesa @eeeaenene @aeeagee * @eeoeet to aeee 0 (h : () Re, eight chaprasis at 32 Rs., weighman 
Chokeedurs, eer wadarets oe avieuae |.) 0 QO, 0 at 9 Rs., the police establishinont for the 
Total, Sete ee catia coe Es 0 | 0 0 several bazars is as stated in the margin, and 
Ba Rites eek es ess ae aren are eee ee os pad from tho chohecdaree tax. 
20. Office Establishment.—The office es- 
Inti. | 1Ht7, | sen, | ; 
: | tablishment was increased to its present state 
1 Moonshee, oreene @eeree se8080 e eeeene ) Q | ” j 
i Nias oka” aa eee Behe cehane 0 0 0 | by order of the Honorable the Lieutenant. 
} Mopwurir e@eeere j= eeeve2e@ += = = #+=s.}#e88880 += = +=+.\®*ewpeoe 0 0 | 0 ne °7) : sy ‘ > } ry 
a iealaic Naveen, : tek Aid sc A oe ; Governor, North Western Provinces, No. 
a4 Chaprasiy, — ecceee Meikest .  “laeseee. 1° eetwes a 0 | a 3646, dated 4th October 1847. (Any increase 
] Dultry eee eons seenee oe ° @eegus@eaeacees 0 0) () 7 ~ . . 
; . . or diminution must be explained, and the au- 
Tothleseiss: <@665be  Beaeas wees 0 0 0 ; 
A De, nce, ee eae See ee thority given.) 
8). Bazar Pund._-The bazar fond for 
ie Ee he SEA the support of the police arising under the 
Chokecdaree taux, .. Stes wREEREE cedouwes 0 of oo | in the marei 
Fines, e-eeee eeceve evase @meeoneteousea Q Q | Q several heads noted in t te Miat yin, hus beon 
Siugura tan, ereece erscens ee o a we | 0 = 0 : i on increased sinee the Ist October 18147 by au 
" sCocess ) f G : 
1 otal, ereseen e oe eesccee | _ | i) () | improved assessment, by Ww hiels the number 
Unelaimed Property, Seer rt ee gi ea 0 | : 
1. - | oof houses taxed is - — -, and the number ex- 
Wiinl;  aeseee eeeeas ec of o | 0 0 | 
oe gue. AeteSuett sprees, Set ss empted is ———. 











The increase of the chokeedaree tax on tho old arrangement js 


‘he particulars of any increase or diminution to 
ho fully explained, when effected, and by whose authority.) 


OSH, ISAT. | Tats | 
dancadans Te ke ae jo at Police Establshuent.— 
, eeeesneae  S@*%@e@886 e @eseesn s@ees8a 
toattintars eoeanee@ ° e e ee eeCaeeeeusace ' 0 0 0 1 ; J é 2 i 
’ wee ie detail expeuse of establishment should 
Rakhshee, Seasice:  ~ VeRSawe,, " ~ sccciente 6 | tekktavetey oe 0 Q (TI si 
Morhurivs, «0 guetiee. °° > ends Bi ee eitetigs taal 1) 0 ) include each year under a distinct head all 
C ‘edara evecn eeeeeo ej @8@ea8 oe i  —  *€8 eee 0 0 7 
es I classes paid from bazar fund.) 
Total, evecsea eeeeee = §$§j§seeeas88 sieruee.'l ) 0 0 


a enalned nee ee ee rt ee oe ee eee 


Neen teen teeter 
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J Moonahee,  csccee  venene tee eee na aes hoo | aa ee | 23. Feypense of Office Establishment.— 
; Nala aes veeese Ciswee”  venesnetauiid. : | ; | : (The expense of the office establishment must 
1 Jenhar Nuveen, ee eae eeu aa daebisiaainiae t) | 0 show any increase or diminution, and must be 
Chautasta weeasee eoucen eeeene wennee 0 0 * 
} Jouttry, ae ese = oe#tee ee | j. = j.sreags e @eeseesueese 0 H 4) (y accounted fur.) 
— -—— { es eee 
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2 : h a fl!* d —/ 8 » 
Dee, 146- Dev. sit. 24. Balance of the Bazar Fun (The balance of the bazar fund must 


show any increase or diminution, and must be accounted for.) 


For 1640—. For 1817—, For 26. Contingent Charges.—(The contingent charges should be stated so fully asto 
0 —. —. Tt 


convey a general view of the purposes for which they were incurred. ) 


26. Fires.—(It must be enumerated how many fires have occurred during the last twelve months and the two preceding 


years; in what cases offenders have escaped, and iu what have been captured.) 


Ly] 
& 


t. Couduct of Police.—(Uore is to be noted the conduct of avy of the establishment who may be deemed deserving of 
praise or censure.) 
on 


mle 


Geaeral Remarks.—I1n this paragraph will be entered any remarks or snegestions that the cantonment joint magis- 


trate may think necessary to bring to the notice of higher authority, for the amendment or improvement of the police, or 
with a view to the better security of life and property within the cautonment. 
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troduced, and a note of the number of houses included, that were formerly omitted, and of 
those exempted from poverty or other causes, are to be entered. Rule 88. A review and com- 
parison of the former with the present system will be desirable, so that the government may 
be enabled to judge of the equity and general effect of the views now adopted. Rule 89. It 
is necessary that the cantonment joint magistrate should enter into a full explanation of the in- 
crease or decrease of the different items of revenue and expenditure, more particularly of the 
decrease, that the government may be made aware of its propriety. Rule 90. The docu- 
ment should be complete in itself, gnd should constitute an annual report on all the joint 
magistrate’s proceedings. 


924. Rule 91. The cantonment joint magistrate will furnish the magistrate of the 
zillah with an annual statement, according to the several forms prescribed for magistrates, 
and which may be applicable to the office of a cantonment joint magistrate, to enable the 
former officer to compile his returns for the whole zillah. The joint magistrate will also 
transmit to the magistrate a comparative monthly table of criminal offences and property 
stolen, agreeably to the printed forms prescribed for that purpose. 


925. Rule 92. ¥or the blank forms required for these returns, application must be 
made in due time. 


- 926. Rule 93. The cantonment joint magistrate will investigate the following cases 
and act in accordance to the regulations in each: 1s¢, Cases made over to him by the officer 
commanding the station, or by the commanding officer of a regiment at the station. 2nd. 
Cases of disputes, thefts, assaults, bribery, &c., preferred by or against cantonment residents 
and camp followers, Europeans or others, not being officers or soldiers, European or native, 
and regimental camp followers. 3rd. Heinous crimes committed in cantonments, except 
such as may be committed by soldiers, European or native. 


927. Rule 94. The decisions of the cantonment joint magistrate in criminal cases 
are subjected to appeal before the session judge; and he must adhere to all orders and regu- 
lations that exist for the civil administration of justice. Rule 95. The session judge can 
exercise a full control over his judicial proceedings in criminal trials, whether in receiving 
appeals from sentences, or from miscellaneous orders; he may also interfere during the inves- 
tigation of any case, and in special cases may call for an English report. This does not apply 
to decisions under rules 61 and 72, for which, in his capacity of officer in charge of the sud- 
der bazar, he is responsible to the officer commanding the station. The magistrate of the 
zillah has the power to remove to his file any criminal trial that comes in ordinary course 
under the jurisdiction of the cantonment joint magistrate. Rule 96. Appeals against the can- 
tonment joint magistrate’s judicial or criminal proceedings or decisions in all cases lie exclu- 
sively to the session judge; or, within the Punjab, to the commissioner or deputy commis- 
sioner of the district, as the case may be. 


928. Rule 97. When the attendance of officers or soldiers may be required, the can- 


tonment joint magistrate will apply to the commanding officer of the corps or detachment ; but 


such application is not necessary in cases of camp followers, residents of bazars, or domestic 
servants. 


2w 


Comparison of 
systems. 
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and complete. 
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sq pimerenes (Aon: 929. Rule 98. In cases of difference of opinion between the magistrate and the canton- 

ment joint magistrate, as a reference to the superintendent of cantonment police might be 
inconvenient, the joint magistrate will be guided by the commissioner of the division ; but he 
will report the result to the superintendent, should he deem it necessary. 


Books. 930. Rule 99. If the abridgement of the regulations by Skipwith is not in his office, he 
should procure it with the least possible delay ; also Beaufort’s Digest of the Criminal Law. 


Wits execs tobe 931. Rule 100. All cases occurring at night, more especially where parties have been 
taken up first. apprehended, should be first examined, so that the ‘attendance of innocent people and the 
police establishment may be dispensed with as soon as possible; postponed cases can then be 

entered on. 


Investigation. 932. Rule 10]. In cases of thefts by gentlemen’s servants, or others, the case should 
be made over to the jemadar of the chokee, or other responsitle officer, for investigation. 
Suspected parties should never be sent to the hawalat till a thorough investigation has taken 
place, and a report been made to the cantonment joint magistrate. 


of 933. Rule 102. An exact Yescription of property stolen, and of any suspected person, 
should be, without delay, furnished to each jemadar and sent to the joint magistrate of the 
nearest cantonment. 


property stolen. 























Burglary. 934. Rule 103. All cases of burglary should be reported immediately to the canton- 
ment joint magistrate, and he should without delay proceed to the spot. 
Hidinaatiag 935. Rule 104. The officer in charge of the sudder bazar will be careful not to allow 
it to become a harbour for thieves, and persons without the ostensible means of subsistence. 
Registor of trials ; 936. Rule 105. A register of trials in the accompanying form,(a) is to be transmitted 
(a) Monthly Register of Trials made by the Cantonment Joint Magistrate of Sor the month of August 1851. 
a ; Date of appre- 
2) Famat | akeamal, [Cvimoandyus of property vale of proper-| mon cPthe | Gontenoos and Date, | Remarks 
7, 
1! Gunvesh, -| Punchum, Girwar, Boharec,| For assault, - - - - « «| « » « « © «| 6thAugust1951,|The six former fined 2 rupees! Released on 
Dabee, Budla, Unygnoo, each, and the two latter 1 aying the 


rupee each, or 15 days’ each ne. 
imprisonment in default of pay- 
ment. 9th August 1861, 

Sth ditto, - -|/Two years’ imprisonment with| An old offen- 
labor. 25th August 1851. der. 


Immerteo and Chingee, 





2 Private _Jen-|Shoobanee,- » «© + + -| For atenliug cloth, valued at 
kins, H. M. 1 rupee, 
70th Foot, 
3,Syfor, - + -)NusufAliand Bhan, «+ -|Nuzuf Ali for stealing jawels 
valued 6 Ra, and Bhan for 


- « = @ « e| 7th ditto, - + Six months’ each, imprisonment 

with labor. 7th August 1851. 
purchasing the same know- 
_ hg tt to have been stolen, 
4) Bhattoo, - -/Seetul, Buctour, Khosal For assault, - - . - - «|e o « «© « «| 7th ditto, - -/The plairtiff filed a razeenamah 
and Mata Bukhsh, | in the case. 12th August 861. 

5|Budloo Bam, -|Sonagollah, + + + = - For assault, ee ee ef eo © 2 « «© © |} Sth ditto, - -| Fined 10 Rs. or 15 days’ imprison-| Released on 

ment in default of payment, peying the 
: Sth August 1851. ne. 

e = e e « «| Sth ditto, - -/The former fined 10 Rs. or 15) Released on 
days’ imprisonment in default paying the 
of payment. and the two latter 
released. The charge not 
proved ainst them. 16th 

. Auguet 1851. ; 
2 ce e © © ©] Sth ditto, - »/Six months’ imprisonment, with 
. labor. 14th August 1861. 

2° © e © © ¢ j18th ditto, - -|/The plaintiff filed a raseenamah 

in the case, 14th August 1851. 


6) Joorawar, - -|Jowabir,Septuland, Budioo,| For assault, - 2. 2 2 « 


7|Government, -|Seodeen, - - + + = - For breaking out of the hawa- 
lat, whilst a prisoner there, 
Sookheeah, -+|Bhowanideen, - + - |For assanle, 


— 


& 
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monthly to the superintendent of police; and also of felonies committed in cantonments (5) aad of 
against person or property by parties who have not been apprehended ; so that the two regis- 
ters will contain the total amount of crime within the month. A copy of the register sub- 


mitted to the commanding officer under rule 75 should also be sent. Rule 106. In the 








; Outline of cases. 
column of remarks it should be stated, what steps have been taken in each case, to what 
native officer the investigation of the charge has been entrusted, and what information has 
been obtained likely to lead to detection, so that the merits of the jemadars, as well as of the 
several chokeedars, may be tested. 
Monthly Register of Trials by the Cantonment Joint Magistrate of Sor the month of August 1851. (Continued. j— 
: ; Date of appre- 

alue of property | Value of 

: be eee i Names of Defendants, |Cxime snd v stole y is cecd ened. hension, ot ithe Sentences and Dates. Rewaaxs. 
% 


9|Munsook,Hur-|Chedee, - - - «© © = ~/For stealing cloth, valued Rs.| Recovered 10 Rs./12th ditto, 
ree, Peraha- 13-14, 
dee, and Kis- 
soree, 


10| John Hughes, |Peer Bukhsh, + - = -| For adultery, ~ © «= © « = {18th ditto, 















11|Abdoolah, -|Ruheem Ali, - - + = - zee soeling property, valued | Recovered 7 Rs,/22nd ditto, 
8. 11-7, 
» « +|Joalla, Deveedeen, Gocoo-| For assault, - - « «= = «| « «© « « © « [23rd ditto, 
ga, Sopels la, Weeralall, Chingee, : 
Matadeen, Gunesh, 
Ungnoo, Jeea Lal, Hoe- 
ya, Mohun, Manooh, 
Tarn, ates one 
Jhubbooah an 00 
13}Government, -)Deenah,- - + = « . -|For murder, = © © © = ef + « «© « » « {28th ditto, 


- «|Radha Kishen,- - = « -|Forassault, © + + © © «| « © «© «= © «= |28th ditto, 
15|Gungadeen, -|Bukha and hojjah, - -|For abuse,- >. 0 > -[2 20 0 ae he 
| 


Cantonment Joint Magistrate's desi 
The 185. 


e »/Six months’ imprisonment with 
Jabor, and six months’ addition- 
a] imprisonment in lieu of cor. 
enh punishment. 12th August 


e e/Dismissed. The charge not 
proved agaiust him, 13th Au- 
guat 1861, 

- e/Dismissed. The charge not 
proved against him, 22nd Au- 
guet 185) 

» e(Joalia fined 8 Re. Deveedeen, | Releaned on 
Gocoolla ond Heerslal at 4} paying the 
Rea. each, and the latter 13 at 3 fin. 
rupees or 16 days’ imprison- 
ment. 26th August 1851. 


e »|Committed to the sessiona court 
for trial. 20th August 1351. 

« el Under trial. 

- +/The plaintif? filed a razeenamah 

in the case. 20th Auguat 1451. 





A. B., 
Cantonment Joint Magistrate. 


(b) Monthly Register of Felony Cases in the Cantonment of » when the offenders have not been apprehended, during the 


month of August 1851. 





Names of cho- 


: Value of 

keedars in whose Names of Names of | Crime and value of 
Date. beat. the offence Plaintiff, {Defundants.| property stolen. Robe sek A 
took place. . 





. 1851,, 3; Gyadeon Bauri,| Mr. Littlefield,...; Unknown,...|For stealing proper-|.., 4. 
AMES ? ; . ty, valued i le. 


th Ditto Gee 8 Ditto, eee eee ete Ca t. Brownlow Ditto eee eae For stealin ose e068 See 
= : , st Cavalry, : ty, vatiiod ih. 14, 


Ditto, ...{ 8{Sheodeen Bauri,|Mandaree, mul-|Ditto,... ...(|For stealing pr a 
ome : lah of Butsee ' ty, valued Bs 25-6. 


° 
, 








Cantonment Joint Magistrate's Office, 
The 185 


What steps taken or 
information obtained. Remarks, 


Investigated by Jhow-|Tbe property atolen from the 
lal, jemadar, No in-| verandah of the plaintiffs 
formation obtained. bungalow; but no ope sus- 

ected. Chokeedar pun- 
Whed and turned out of 
cantonments fur careless. 
Ps whilat on oe, 3 

Investigated by Jhow-|The property stolen from the 
lal, wanedis No ine sl ip ate Chokeedars 
formation obtained. dismissed and turned out 

of cantonmente for neglie 
Show-|The chokeedar suspected by 

Inveatigated how-|The chokeedar 

lal, ter ee Noin-} the peer dade on ia 

rmation obtained. cient proo con - 

- Chokeedar turned out of 
cantonments. 


A. B., 
Cantonment Joint Magistrate. 
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Co-operation with 
magistrate. 
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Cordial assistance 
to be rendered to 
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Camels and other 
carriage. 
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To reduce prices 
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Ortigia of fire. 


Box for petitions, 
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937, Rule 107. A book should be kept in the joint magistrate’s office for the record 
of all orders that may be issued by authority connected with his department or duties, to 
which immediate reference can be made; also a vernacular one of all his orders to the police. 


938. Rule 108. The following registers should be kept up:—repister of police:— 
ditto of chokeedars, public :—ditto of ditto, private :—ditto of residents:—ditto of officers’ 
servants :—ditto of trivial offences. 


939. Rule 109. A cordial communication and co-operation with the magistrate of 
the zillah are indispensable to the efficient working of these arrangements. 


940. Rule 110. The commissariat officers should be furnished with any return of 
carriage, cattle, grain, or other articles, which they may require ; and on all occasions the most 
cordial assistance should be rendered in furtherance of the public service, so that the govern- 
ment and commissariat officers may feel no actual want of information, or diminution of re- 
sources, from the transfer of the sudder bazars from their charge. Any instance of inability 
to comply with any of their requests, should be reported to the superintendent. Rule 111. 
Previous enquiries as to the best mode of obtaining rahwaree camels, or other carriage, 
should be made s0 as to provide as well for the public services as for private parties. Rates 
should be equable, and as low as possible, so that neither the government, nor individuals, 
may suffer injustice. Upon this point a report of what is deemed practicable should be made 
to the superintendent. 


941. Rule 112. A report should be made to the superintendent as to the existence of 
weekly bazars or haths; and also as to whether the establishment of such markets in any 
place might be calculated to have a good effect in abating any monopoly of grain, &c., by 
arthis or others in the sudder or other bazars. This, however, can only be done with the 
sanction of the officer commanding; and no sort of tax should be levied on such markets. 
Rule 113. Ifby fostering competition the joint magistrate can induce a diminution of 
prices, the advantage that government must derive from it will be very great. Independent 
as he should be of the commissariat, he should bestow considerable attention on these subjects, 
recollecting that, after the purposes of government have been served, he is bound to give 
satisfaction tothe public, both European and native, and that, unless this be rendered, his 
office can never be deemed efficiently served. 


942, Rule 114. Complaints against the bazar or police establishments should be 


preferred to the cantonment joint magistrate, or to the superintendent of cantonment police, 
for investigation. 


943. Rule 115. In every instance of fire, the cantonment joint magistrate will make 
the most minute enquiries; and, if there is the slightest reason to suppose that it has arisen from 
incendiary attempts, he will take every lawful means for the apprehension of the offenders. 


944, Rule 116. A box, for the reception of petitions, should be hung up in some 
public accessible place uncontrolled by any one on the police establishment, and the key kept 
by the joint magistrate. The petitions should be read, and orders given upon them, if 
possible, in the presence of the parties complaining. 
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945. Rule 117. The joint magistrate should use his best exertion to induce residents 
of the several bazars to retain hackeries for public hire, by affording them every protection, and 
ascertaining that they are properly paid. Rule 118. Whenever he provides hackeries, they should 
be paid half hire in advance, and furnished, on the completion of their arrangements, with the 
following certificate, to protect them from seizure. “ gariwan has engaged 
to proceed from to—————with—hackeries with His carts are to be 
released at —,and he will be entitled to a period of—days after discharge to return 
home ; during which no one is to press his carts or molest him.” ‘The same to be also writ- 
ten in Persian. Rule 119. Inthe event of the owner of the cart so employed having 
just grounds of complaint, the joint magistrate should bring it to the notice of the proper 























authorities. 

946. Rule 120. Commanding officers of corps will give every aid to the cantonment 
magistrate in carrying out these rules, with respect to the residents of the bazars of their 
respective corps. On entering cantonments, they will cause the magistrate to be furnished 
with a list of those registered as attached to their regimental bazars. 


SECTION XVIII. 


OF THE SUPERINTENDENT OF POLICE IN THE CAMP OF THE GOVERNOR 
GENERAL. 


947. As often as the governor general of India, or the commander-in-chief of all the 
forces in India, or the lieutenant governor of the North Western provinces, shall pass 
through any part of the territories of the East India Company attended by a camp, it shall be 
lawful for the governor general in council, or by an order in council, to appoint a super- 
intendent of police of such camp. Act XXVI. 1836, sect. 1. 


948. With respect to all offences committed in any such camp, or on the line of march 
between the stations of any such camp, such superintendent shall have concurrent criminal 
jurisdiction with the magistrate of the zillah or city, within which such offence shall have 
been committed. Act XXVI. 1836, sect. 2. 


949. As often as the said superintendent shall, by virtue of such powers, commit 
any person for trial before the sessions court, or sentence any person to imprisonment, it shall 
be lawful for him to transmit such person to the magistrate of the zillah or city, where the 
camp shall then be, with a copy of the commitment or sentence under his hand, and the ma- 
gistrate shall give effect to such commitment or sentence. Act XXVI. 1836, sect. 3. 


950. All officers subordinate to the magistrate of the zillah or city, where such 


Hackeries for 
public hire. 


Certificate of gari- 
wan. 


Complaint of gari- 
wan. 


Commanding offi- 
cers to give aid to 
cantonment = juiut 
inagistrate. 


Appointment. 


Jurisdiction. 


Prisoners = com. 
mitted or senten- 
ced are to be sent 
to the magistrate. 


All officers subor. 


dinate to —--— 


camp shall be, are to be assisting to the superintendent in the exercise of the powers conferred trate are & 


on him by this Act, in the same manner as they are bound to be assisting to the magistrate. 
Act XXVI_. 1836, sect. 4. 
2x 
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Appeals from. 951. Appeals from decisions and orders of such superintendent are cognizable by 
& session judge, in the same manner and under the same restrictions as appeals from the 
decisions and orders of a magistrate, or other officer empowered to try criminal cases, are 
admissible. Const. No. 1370. 

SECTION XIX. 
OF THE FUNCTIONS OF A JUSTICE OF PEACE. 

Tho governor go- 952. By stat. 13 Geo. III, c. 63, sect. 38, the governor general in council and the chief 

wand Sustice and other judges of the supreme court were respectively declared to be, and to have 

full power and authority to act as, justices of the peace for the settlement of Fort William and 

for the several settlements and factories subordinate thereto, and to do and transact all mat- 

and tho former ters and things which to the office of a justice or justices of the peace do belong and apper- 
were authorized 


to hold quarter ses- 
sions four times a 
year. 


Governor general 


br 
8, 


aubordinate there- 
to ; 

but for the town 
of Calcutta any 
properly qualified 
resident of Hritish 
India, who is not 
a foreign subject. 


Appointments to 
bo by commissious 
from the supremo 
court on a warrant 
from the govornor 
general in council, 


The supreme 
court on written 
requisition from 
government to su- 
persede such com- 
missions and issue 
Hew Ones. 


Such commissions 
to be filed in the 
court of oyer and 
terminor of the 
presidency. 


Supplementary 
commissions May 
be isaued at any 
time. 


tain; and the governor general and council were authorized to hold quarter sessions four 
times in every year; the same to be at all times a court of record. 


953. The statutes 21 Geo. III, c. 65, and 33 Geo. III, c. 52, sect. 151, empowered the 
governor general in council to appoint covenanted servants of the Company or other British 
snhabitants, whom he might think properly qualified, to act as justices of the peace, within and 

the several presidencies and the provinces and places thereto subordinate respectively. 


954. By stat. 2 and 3, Will. IV, c. 117, sect. 1, the governor general in council is au- 
thorized to nominate and appoint in the name of the Crown any persons resident within the 
territories in the possession and under the government of the East India Company, who are 
not the subjects of any fureign state, and whom he shall think properly qualified to act as 
justices of the peace within the town of Calcutta. 


955. Such appointments are to be made by commissions to be from time to time issued 
under the seal of the supreme court of the presidency in the name of the Crown, and tested 
in the name of the chief justice ; and the supreme court is authorized and required from time 
to time, upon an order or warrant from the governor general in council, to issue such com- 
missions accordingly. Stat. 33 Geo. III, c. 52, sect. 151. 


956. The supreme court, on any requisition in writing from the governor general in 
council, shall and may from time to time supersede such commissions ; and, upon like requisi- 
tion, issue new commissions for the purposes aforesaid unto the same, or such other of the 
covenanted servants of the East India Company or other British inhabitants, as shall from 
time to time be so nominated by the governor general in council. bid. 


957. All such commissions are to be filed on record in the respective courts of oyer and 


terminer of the province, presidency, or place, wherein and for which the same shall be 
issued. bid. 


958. The supreme court shall and may from time to time, upon the order or warrant 
of the executive government, issue separate commissions to any persons not named in the 


BOOK I.—CHAPTER III.——SECTION XIX.~——-JUSTICE OF PEACE. 179 


general commission of the peace last issued, who by law are capable of being appointed to 
the office of justice of the peace, and who shall be nominated and appointed by such executive 
government to act as justices of the peace. All such commissions shall be issued in the name 
of the Queen’s majesty, her heirs and successors, under the seal of the supreme court, and 
tested in the name of the chief justice of the said court, and shall be filed on record in the 
court of oyer and terminer, as supplementary to the general commission of the peace last 
issued, which shall remain in full force. Act VI. 1845. 


959. The form of commission now issucd to justices of the peace for the provinces of 
Bengal, Behar, and Orissa, and the presidency of Fort William, and the places subordinato 
thereto, is, as follows :— 


VICTORIA, by the grace of God of the United Kingdom of Great Britain and Ircland 
Queen, Defender of the faith, to our trusty and well-beloved A. B. C. D. &c., being respectivly 
servants of the East India Company, and being all respectively British inhabitants of the 
presidency of Fort William in Bengal, or of the provinces, districts, and countries of Bengal, 
Behar, and Orissa, or of places subordinate to the said presidency of Fort William in Bengal, 
or of some or one of them, and not subjects of any foreign state, GREETING :—WHERKAS our 
trusty and well beloved the Right Honorable Charles John, Viscount Canning, Governor Ge- 
neral of India in council, has, by virtue and in pursuance of the several Acts of Parliament, 
Acts of the Legislative Council of India, and Charters, in that behalf authorizing him, duly 
made his certain order or warrant, bearing date the eighteenth day of July in the year of our 
Lord one thousand eight hundred and fifty-six, and addressed to our chief justice and other 
our justices of the supreme court of judicature at Fort William in Bengal, for the issuing of a 
commission of the peace nominating and appointing you severally and respectively to act as 
our justices of the peace, to keep our peace within and for the said provinces, districts, or coun- 
tries of Bengal, Behar, and Orissa, and within and for the said presidency of the Fort William 
in Bengal, and places thereto annexed, subject, or subordinate, according to all the powers 
and provisions of the Statutes, Charters, and Acts, now in force for the appointment of such 
justices of the peace, and the true meaning and construction thereof:—Now KNow YE that 
we have accordingly assigned you and each and every of you to be our justices to keep our 
peace within and for the said provinces, districts, or countries of Bengal, Behar, and Orissa, 
and within and for the said presidency of Fort William in Bengal and places thereto annexed 
subject or subordinate, and to keep and cause to be kept all Statutes, Acts, Rules, Regulations, 
and laws, made for the good of our peace and for the conservation of the same, and for the 
quiet rule and government of our subjects and people in all and every the articles thereof, 
within the said provinces, districts, and countrics of Bengal, Behar, and Orissa, and within 
and for the said presidency of Fort William in Bengal and places thereto annexed subject or 
subordinate according to the force form and effect of the same; and to chastise and punish 
all persons offending against the form of those Statutes, Acts, Rules, Regulations, or laws, 
or any of them, within the said provinces, districts, and countries of Bengal, Behar, and Orissa, 
and within and for the presidency of Fort William in Bengal and places thereto annexed 
subject or subordinate, as, according to the form of the Ordinances, Acts, Statutes, Rulcs, 


Form of commis. 
B810h HOW issued to 


justices for Bengal, 


Behar, and Orissa, 
&e, 


Connniasions 
comprise all civil 
officers. 


Justices not 
quilified to act un- 
til duly sworn, 
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Regulations, and laws, or any of them, shall be fit to be done; and to cause to come before 
you respectively all those persons who shall have used threats to any one or more of our 
subjects and people touching their bodies or persons, or the burning or firing of their houses, 
to find sufficient security for the peace or for their good behaviour towards us and our 
subjects and people; and, if they shall refuse to find such security, then to cause them to be 
kept safe in some or one of the prisons of the said provinces districts and countries of Bengal 
Behar and Orissa, or of the said presidency of Fort William in Bengal or places thereto an- 
nexed subject or subordinate, until they shall find such security: and further to do and cause 
to be done all other acts to the said office of a justice of the peace appertaining, which under 
and by virtue of the said Statutes, Acts, Rules, Regulations, and laws, now in force or which 
may hereafter be in force, or any or either of them, may lawfully be done by any justice of 
the peace within the said provinces districts and countries of Bengal Behar and Orissa, and 
the said presidency of Fort William in Bengal and places thereto annexed subject or subor- 
dinate: and therefore we command you, and each and every of you respectively, diligently to 
apply yourselves to the keeping of our peace, Statutes, Acts, Rules, Regulations, and laws, 
and the Acts of the governor general of India in council, and all and singular other premises, 
and to perform and fulfil the same in form aforesaid, doing therein that which to justice 
appertaineth according to the said laws, Statutes and Acts, saving to us the things to us 
in respect thereof belonging :—and we do hereby associate you with our justices of the peace, 
in and for our said provinces, districts, and countries, of Bengal, Behar, and Orissa, and the said 
presidency of Fort William in Bengal and places thereto annexed subject or subordinate, 
under any existing commissions or commission of the peace for the said provinces, districts, 
and countries, of Bengal, Bebar, and Orissa, and the said presidency of Fort William in Ben- 
gal, and places thereto annexed subject or subordinate ; which we hereby ratify confirm and 
continue, and direct you and them to be associated together and aiding each other in the dis- 
charge of the duties of such justices of the peace in and for the said provinces districts 
and countries of Bengal Behar and Orissa, and the said presidency of Fort William in 
Bengal and places thereto annexed subject or subordinate. Witness Sir James William 
Colvile, Knight, chief justice of our said court, the eighteenth day of August in the year of 
our Lord one thousand eight hundred and fifty-six, and in the twentieth year of our reign. (a) 
960. Commissions of the peace have been issued from the supreme court, comprising 
the names of all the covenanted civil officers, military officers holding civil appointments, and 


deputy magistrates, employed under this government. C. O. No. 213 of vol. 3, and No. 51 
of vol. 4. 2. P. 


961. No person nominated and appointed in and by such commission was capable of act- 
ing as a justice of the peace in any of the said provinces or presidencies, until he had taken 
and subscribed in the court of oyer and terminer of the province or presidency for which he 
was appointed, the like oaths as were appointed to be taken by justices of the peace in Great 


(a) This form of commission is, mutatis mutandis, identical with that issued to the justices for the town of Calcutta. 
But the commission of the peace issued to justices in England, wauting all the recitals contained in the Indian commissions, 
confers in addition on any two or more of the justices power to hold s-ssions, and to refer cases of difficulty to the Assizes. 
Such powers, as explaine1 in the text, are not vested in Indian justices. 
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Britain, the oath of qualification prescribed by stat. 18, Geo. IL, c. 20, relating to estate only 
and always excepted. 33 Geo. III. c. 52, sect. 152. 


962. The necessary oaths were subsequently allowed to be taken and subscribed in any 
civil or criminal court of justice within the provinces, in and for which any such commission 
may have been issued, before any other justice of the peace: and such subscriptions were re- 
quired to be deposited and kept with the records of such court of justice. 53 Gee. IIL, 
c. 155, sect. 12. 

963. All persons nominated and appointed in any commission of the peace are now ca- 
pable of acting as justices of the peace in every respect, according to the tenor of such com- 
mission, upon taking and subscribing in any civil or criminal court of justice, within the 
places in and for which any such commission has issued, before the officer presiding in such 
court, whether such officer be a justice of the peace or not, the oathsf appointed to be taken by 
justices of the peace; and tho subscription of such persons to the said oaths are to be de- 
posited and kept with the records of the courts of justice in which the said oaths have been 
administered. Act XVI. 1841, sect. 1. 

964. All persons appointed to the station of zillah or city magistrate are required to take 
the prescribed oath of qualification within six months from the date of their appointment: 
unless in any particular instance it should be necessary or convenient to defer the same to a 
later period, in which case the court of nizamut adawlut, on application being made to them, 
are authorized to grant such extension as they may judge proper, so that in no instance, with- 
out the sanction of the governor general in council in cases of emergency, the taking the 
oath shall be deferred beyond a twelve-month from the date of appointment of any zillah 
or city magistrate hereby required to take the same. Reg. II. 1796, sect. 4. 


965. The powers of justices of the peace are derived from the commission appointing 
them, and from the statutes by which in each particular instance special powers are con- 
ferred: and as that portion of their powers which relates to summary conviction (at 
the present day by far the most important portion) is clearly derogatory of the common 
Jaw right of every man to be tried by his peers, it is not held to pass by anything 
short of express legislative enactment. The terms of the commission of the peace do not, 
either in England or in this country, confer any power of summary conviction, but 


extend rather to the prevention than to the punishment of a breach of the peace. Under 


them the powers of a justice are nearly identicul with those of the ancient conservators of the 
peace; and he may demand bail, bind over to keep the peace, and adopt other precautionary 
measures, but cannot punish. There are however a number of statutes by which the powers 
of justices of the peace in England have been very largely extended, and so many of these 
as date previous to the year 1726, the 13th year of the reign of George I, and as are applica- 
ble to the circumstances of this country, may be acted upon both by the justices for the pre- 
sidency of Fort William, and by those for the town of Calcutta. But subsequently to that date 
the statute law of England does not extend to this country, unless this country is expressly re- 
ferred to in it: and with the exception of a few minor offences (the enactments regarding 


which are scarcely applicable to India) such as offences regarding the game and excise laws, 
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powers profane swearing, drunkenness, observance of the sabbath, and so on, all the powers of sum- 
conferred by ante- 


cedent statutes few mary conviction which have been bestowed upon justices in England have been conferred 

and inapplicable to : ° 

India, subsequently to the year 1726, and have not been extended to this country. This fact ap- 
pears to have been overlooked by the framer of stat. 9, Geo. lV. c. 74, which, while it con- 
fers on justices in India some of the powers then recently conferred on justices in England, 
wholly omits to invest them with the powers which had long previously been daily exercised 


by the latter class of officers. 


Summary powers 966. The result is that the only powers of summary conviction possessed by a justice of 
rears, the peace for Bengal, Behar, and Orissa, and the presidency of Fort William in Bengal, and 
the provinces and places annexed thereto—exclusive of those conferred recently by the Indian 
legislaturo—are those conferred by sections 75, 91, 92, 97, 113, 121, and 124, of stat. 9, 

Geo. IV. c. 74; other sections of which also contain provisions for the holding to bail or 

commitment of prisoners. These sections, as well as the Acts of the Indian legislature which 

confer powers of summary jurisdiction on justices of the peace, will be fuund inthe chapter 


on European British subjects, over whom oniy the jurisdiction of a justice extends. 


Powers of two 967. All powers whatever in criminal cases, which may be exercised by two justices of 
justices vested in eat ‘ ; ‘ : : 
one, the peace within and for the provinces, districts, and countries of Bengal, Behar, and Orissa, 


and within and for the presidency of Fort William in Bengal, and places thereto subordinate, 
may be exercised by one such justice, Act XXXII. 1838, sect. 1. 


Pawercar’ “the 968. It is only necessary to remark further that the powers of the justices for the town of 
Calcutta justices. Calcutta were specially extended by certain Rules, Regulations, and Ordinances, which were 
enumerated in and repealed by Act XIII. 1852, an Act which has been in itself repealed, 

(but not so as to revive the Rules, Regulations, and Ordinances above mentioned) by Act 

XU. 1856. They are also clothed with all the powors with which Indian justices generally 

have been invested by cither the Imperial or the Indian legislature; but no officer can exer- 


cise the powers conferred by Act XIII. 1856, who is not a police magistrate as well as a jus- 
tice of the peace. 


SECTION XX. 
OF COMMITMENTS. 


Power to 969. All officers invested with the full powers of magistrate, are competent to 
commit. make commitments to the sessions in cases referred to them, which may be beyond their 
competency to decide. C. O. No. 173 of vol. 3. 


Joint magistrate. 970. An order for commitment made by a joint magistrate, residing at the 
sudder station without independent authority, is not liable to reversal by the magistrate of 
the district: this can only be done by the session judge. All joint magistrates without 
independent jurisdiction are competent to make commitments, unless expressly interdicted by 

*r. para, 750, the magistrate (under rule 6 of the resolution of government, dated November Ist 1831) ;* and 
it is not competent to the magistrate to revise their commitments. Const. Nos. 906 and 911. 
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971. It was ruled by government on the 7thJuly 1835 (under Act VII. 1835), ] 


that all session judges, or other officers exercising the powers of session judges, are compe 

tent to order a magistrate tocommit any person or persons (connected with a trial pending 

before them), whom the magistrate has not thought fit, or objects to bring to trial. [C. O. 

No. 175 of vol. 2, and Const. No. 986.] But, after the passing of Act XXXI. 184], it 
became a question how far the session judge is competent, under the terms of that law, to 
direct the apprehension, with a view to commitment for trial, of a person, the charge against 
whom has, either with or without the arrest of the party, been investigated and dismissed by 
the magistrate on the ground of the insufficiency of the proof against him, or from other 
cause ; in cases which would, if proceeded with, be respectively within or beyond the magis- 
trate’s power to dispose of on trial by a final order. In cases of the former description, viz. 
those which the magistrate can decide of his own authority, it is agreed that the order of 
that officer for dismissal of the charge must be viewed as a legal acquittal; and cannot, in 
any view, be considered tangible by the sessions court. But as regards cases beyond the 
magistrate’s competency to try, there is a difference of opinion; the Calcutta court decides 
that the scssions court has no power of interference ; while the Western court allows such powers, 
but requires the session judges to exercise it with caution and discretion, and never to 
subject to commitment and trial, without good grounds, a person in such case released by 
the magistrate. C. O. No. 123 of vol. 3. W. 2. Reports W. P. 1855, part 1, page 623. 
Reports J. P. 1852, part 1, pages 60 and 474; 1854, part 2, page 624; and 1856, part 1, 
page 953. 

972. The session judge cannot direct the commitment of the accused person in such 
cases, whether the magistrate has released him on account of the insufficiency of the evidence, 
or from a disbelief in the truth of the charge. 
evidence in regard to prisoners on trial before himself; except in so far as he may direct a 
recommitment on a higher charge. <A magistrate cannot acquit a defendant in a case, which 
is not within his legal competency to decide; but by cl. 2, sect. 2, Reg. VIII. 1830, he is 
authorized to release prisoners on his own judgment, if he thinks that, on all the evidence 
against them, there is not a reasonable probability of a legal conviction. A session judge has 
no authority like that of a public prosecutor, and no general superintendence over the pro- 
ceedings of a magistrate; though he may of course intimate to the magistrate his opinion of 
the propricty of sifting all the evidence against a person not committed and of considering 
Reports L. P. 1852, part 1, page 695. 


His power extends only to calling for fresh 


whether he should not be sent up for trial. 


973. A magistrate may not commit, for a second trial before the sessions court, any 


person already tried and acquitted on the same charge by a competent tribunal, whether the * 


court of sessions or nizamut adawlut. But this does not preclude the magistrates from com- 
mitting for trial before the sessions, in cases cognizable by that court, persons who havo been 
before apprehended and discharged by a magistrate from want of evidence, if further evidence 
in support of the charge should appear to warrant the measure. C. O. No. 177 of vol. 1. 


974, A prisoner tried before the sessions court for one offence and acquitted thereof, 
may be again committed by order of the court for another crime, of which from the evidence 
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poy Bul sp- produced before the court he appears to have been guilty. Thus a prisoner was acquitted 

dence on trial. of being an accomplice in murder, but was directed to be brought to trial for having 
received part of the property of which the deceased was robbed. N. A. R. vol. 4, page 32. 
So, where the prisoners had been acquitted of the charge of receiving and feloniously 
retaining in their possession property obtained by embezzlement, and were afterwards com- 
mitted for receiving property obtained by burglary. The plea of autrefots acquit cannot be 
upheld, unless the facts contained in the second indictment would have sustained the first 
indictment. Reports L. P. 1851, page 1601. 

Witnesses ontrial. 270» It appearing from the evidence of certain witnesses in the course of a trial before 

implicating them the court of circuit, that they were concerned in the act with which the prisoners stood 

fence charged may charged, the court directed the judge of circuit to consider the proceedings on the trial held 

such charge. before him, and on which his reference was founded, as incomplete; and ordered a further 
investigation of the case at the ensuing sessions, the charge being drawn up as well against 
these witnesses as against the prisoners first indicted, to whom leave was given to make a 
supplementary defence. It was also ordered that if no evidence could be found against these 
fresh prisoners, except that furnished by their own depositions on oath, some of the least 
guilty among them were to be offered a free pardon, on the condition of their disclosing all 


the circumstances of the case, which might have come within their knowledge. N. A. R 
vol. 2, page 14. (a) 


Session judgo 976. Under spccial rules the session judge, and the civil courts, are empowered to 
and civil courts arc 


empowored to com. commit persons chargeable with perjury or subornation of perjury, in cases instituted before 
mit in cases of per- 


jury only. In other them ; but they have no power to commit persons charged with any other offence. In pro- 

cases they can only es : 
forward the pro- Y cocdings before them, if grounds appear to exist for bringing to a criminal trial persons 
accused of embezzlement,—or of forgery (sect. 2, Act I. 1848)—or presenting or filing a 
petition with the fraudulent intent of obtaining money already paid (Const. No. 925)—or of 
fraud (Const. No. 1225)—they should forward the proceedings to the magistrate, directing 
the government pleader to prosecute the case. The magistrate however, in committing or 
releasing the person charged with such offence, will act on his own judgment on a fair con- 
sideration of the evidence adduced. Const. Nos. 691, and 975. But it seems that such 
but such erimin- courts have no power to originate a prosecution in cases of misdemeanors, such as fraud and 

& e AY ° e 

ae a conspiracy, or other offences not declared to be unbailable.* The prosecution must be 
agerieved party ; but the courts may bring the circumstances to the notice 


"See paras. 398 of the magistrate or the superintendent of police. C. O. No. 11, April 5, 1853, W. P. Reports 
and 844, TP. 


own judg- 


Judge may not 977. In the case of a moonsiff charged with corruption, or other misdemeanor, the 


ee Saeed * judge should confine himself to a preliminary enquiry, and should then, if he see fit, direct 


>i corruption, the government pleader to prefer a charge of corruption against the moonsiff before the 
magistrate. N. A. R. vol. 5, page 151. Const. No. 1069. 


(a) Under sect. 32, Act II. 1855 no person can be subjected to arrest or prosecution on account of any answer, which 


as a witness he has been compelled to give after objecting to the question on the ground that the answer may tend to 
crimjaste him. 
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978. <A magistrate, after he has committed a prisoner for trial, cannot legally quash 
the commitment, release one or more prisoners, and make him or them witnesses for the 
prosecution on the same trial.(a) Const. No. 857. 


979, When the magistrate, in a case beyond his competency, has examined the com- 
plainant and witnesses for the prosecution (under sect.5, Reg. IX. 1793), and has taken 
evidence on behalf of the accused (under cl. 1, sect. 2, Reg. VIIL 1830), with a view of 
affording him an opportunity of establishing his innocence before committing him, he is to 
discharge the accused, if he considers the accusation groundless; or to commit him to the 
sessions, if it appears that there are reasonable grounds for suspecting him to have been con- 
cerned in the perpetration of the offence charged. But a commitment should not be made on 
bare suspicion, where the evidence does not afford probable ground for conviction on trial; 
for, if conviction appear improbable, the commitment would not only be useless, and unne- 
cessarily harassing to the accused and the witnesses, but also objectionable, as precluding 
conviction and punishment on evidence which might be subsequently obtained. Reg. IX. 
1793, sect. 5. Reg. VIII. 1830, sect. 2. ©. O. Nu. 54 of vol. 2, para. 13. 
371 to 378. 


See paras. supra 


980. <A magistrate is justified in releasing conditionally a prisoner, the evidence against 
whom docs not justify a commitment; because in such a case he can be put on his trial at 
any future period, should further evidence render such a measure expedient ; whereas, if 
committed and acquitted, he could not be tried a second time. N. A. R. vol. 6, page 43. 
If the charge be one beyond the competency of a magistrate, his order for the release of a pri- 
soner has not the force of an acquittal. 


981. When a prisoner had evaded arrest until after the trial of his accomplices in the 
sessions court, it was held that the magistrate should have re-examined the witnesses for the 


prosecution, and confronted them with the prisoner before committing him. Reports L. P. 
1854, part 1, page 305. 


982. When the calendar is under preparation, the magistrate must consider the due 
weight and bearing of the evidence of each witness; and he should exclude from it all 
witnesses, whose evidence is not directly material to the proof of the crime charged. Reports 
W. P. 1853, part 2, page 1451. 


. 983. When the prisoner after the commission of the crime charged absconded from the 
village and was apprehended lurking in the jungle, the court remarked that the magistrate 
should have sent up evidence to these facts. N. A. R. vol. 6, page 266. 


ate The testimony of a single witness, if there be no apparent reason to discredit it, is 
sufficient for commitment.* But, at the same time, it isincumbent on a mayistrate, previous 


(a) ‘‘ The committing officer should not have power of his own authority to withdraw an indictment and cancel a com- 
mitment made by him ; but if, after making a commitment and submitting an indictment to the sessions court, he obtains new 
evidence, with reference to which he thinks it proper to revise the indictment, it should be competent to him on such grounds 
to apply to the sessions court to return the indictment, in order that it may be revised and amended if necessary, and to 
remand the defendant to be present at the further examination intended; and the sessions court should have Srieer ti pass 
apie accordingly.”” Report of Law Commissioners, Feburary 1, 1848, para. 76. See rules infra for cancelling commit- 
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to putting a prisoner on trial on solitary testimony of this description, to satisfy his own 
mind as to the credibility of the witness, by taking evidence to any points calculated to esta- 
blish or disprove his testimony, by whomsoever such evidence may be indicated. C. O. 
No. 48 of vol. 2. Const. No. 634. 


985. It is unnecessary to bind over more than two witnesses to a sooruthal to give evi- 
dence before the sessions ; it being always optional with the judge to summon the other indi- 
viduals who may have witnessed it, in the event of his finding that their presence at the trial 
is indispensable. C. O. No. 49 of vol. 2. 


986. Itis not requisite in order to authorize a commitment, that a complaint should 
have been made by a private prosecutor. N. A. R. vol. 1, page 277. 


987. In all licinous cases, the magistrate in the lower provinces must make the govern- 
ment prosecutor or co-prosecutor ; but in the western provinces the prosecution must be in the 
name of government alone. C. O. No. 85 Z. P. and No. 88 W. P. of vol. 4. 


988. Ifthe regulation requiring the commitment of a prisoner for a certain offence 
was passed antecedently to the extension of the magistrate’s powers by sect. 19, Reg. IX. 
1807 ; andif the magistrate deems the punishment, which he is thereby authorized to ad- 
judge, to be adequate to the offence ; he is competent to dispose finally of the case without 
commitment. Const. No. 206. 


989. When the death of a person is the result of, but occurs at a period subsequent to, 
an assault, the murder or homicide must be charged as having occurred on the day of the 
man’s death, and not on the date of the assault. Reports W. 2. 1856, part 1, page 274. It 
is most correct to insert both dates in the charge. 


990. In cases of wounding, the commitment should not be made until the result of the 
wounds has been put beyond doubt, either by the recovery from danger, or by the death of 
the wounded person. Const, No 558. 


991. In cases of assault or affray attended with wounding, neither the mere circum- 
stance of a bone-fracture, nor the nature of the instrument of offence, necessarily takes the 
case out of the cognizance of the magistrate, it being left to him to commit or punish as he 
judges most expedient, with reference to the extent of the injury, the apparent intent of the 
ageressor, and other considerations of a similar nature. C.O. Nos. 53, and 102 of vol. 3. 


992. In cases of theft, the declaration of the prosecutor on oath as to the value of the 
property taken must be considered sufficient to determine in the first instance the tribunal by 
which the case should be tried; provided there is no reason to impugn the truth of it, on 
which point the magistrate is competent to make such enquiries as he thinks proper, and to 
proceed accordingly. Const. No. 1030. But in a case where the alleged value of the stolen 
property is the only reason for commitment, the magistrate is to put on record such proof 
as may show reasonable probability, that the loss sustained by the prosecutor really amounts 
to the sum specified and charged in the indictment. C. O. No. 8, Sept. 12, 1854. L. P, 


993. It is imperative on the magistrate to commit for burglary (under sect. 2, Reg. XII. 
1818), @ person previously convicted of cattle stealing ; but he is competent to punish (under 
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sect. 3of that regulation) a prisoner convicted of cattle stealing whe has been previously 
convicted of the same offence. Const. No. 1273. The chapters and sections of subsequent 


General rule 
arding the «= 


e e e e < £ 
books, which treat of particular offences, contain the rules in each case under which com- ity orotl 


mitment is sometimes necessary and is sometimes left to the discretion of the magistrate, 
Where no such specific rules have been laid down, commitment is requisite only in those 
cases, for which the law has enacted a measure of punishment beyond the general powers 
ofa magistrate. But he is at liberty to commit any case, in which he considers that 
the prisoner is deserving of a more severe punishment, than that which he has power to 


inflict. 


994. A conviction cannot be had on a general charge of robbery. The indictment, | 


must contain a distinct substantive offence, and without such specification it cannot be sus- 
tained. Thus a person cannot be committed on a charge of bad character. N. A. R. vol. 
6, page 76. Reports Z. P. 1851, page 1472. So no conviction can be had on a charge of 
fraud, or of oppression, without specification, simply because it is impossible for a prisoner 
to plead to, or make any defence against, so vague an accusation. Reports L. J* 1852, part 2, 
pages 449 and 603. And it is not sufficient to charge forgery, without specifying the par- 
ticular documents on which the charge is laid. Reports £. P. 1855, part 2, page 8. 


995. On the same principle, where death has been caused by drugs administered with 
a view to procure abortion, the charge should contain a distinct averment of culpable homi- 
cide. Reports W. 2. 1854, part 2, page 262. 


996. A charge of “ concealing the circumstances of the murder by sinking the body of 


the deceased in the river,” was held to be incorrectly and insufficiently drawn. It should 
have been distinctly either for accessaryship in the murder after the fact or for privity. 
N. A. R. vol. 6, pages 141 and 346. So, a charge should be of culpable homicide and not of 
manslaughter, as the latter term is unknown in Indian law. Reports L. P. 1853, part 1, 
page 862. 

997. Where A committed an assault upon B; and B, having gone to complain, was on 
his return waylaid by C and D, and died from the effects of this second beating ; and the 
magistrate committed C and D for culpable homicide, and A for assault; the court held 
that A should not have been committed with the others, as the acts were distinct. The 
charge of mere assault was punishable by the magistrate only ; and could not, after the death 
of B from the effects of separate and subsequent violence by the two other prisoners, be pro- 
secuted against A by B’s heirs. Reports ZL. P. 1852, part 1, page 513. 

998. As forgery and the uttering of forged deeds are not cognate crimes with con- 


spiracy, the latter offence should not form a count with the two former in the same calendar. 
Reports L. P. 1851, page 1666. 


999. A pfisoner under commitment on a charge of wilful murder effected his escape. 
His commitment (on re-apprehension) on an additional charge of escaping from jail whilst 
awaiting his trial at the sessions, which was an act not arising out of the same circumstances 
as the original count, and one in which commitment was not necessary, was annulled. 
N. A. R. vol. 6, page 75. 
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1000. When the crime of the prisoner involves acts, the one of which is in aggravation 
of the other, as where he has committed murder in prosecution of theft, they should not be 
divided into separate counts; but should be charged together in one count. Reports W. P. 
1854, part 1, page 8. And both must be distinctly averred in the charge. N. A. R. vol. 
6, page 138. The safest course is to add a separate count for each act on which the 
charge is laid ; as e. g. one for the theft with murder, a second for the murder, and a third 
for the theft. See Rule 19 of magistrate’s statements, in appendix E. 


1001. Where a magistrate convicted and sentenced a person whose trial in another 
case was still pending before the sessions court, the nizamut adawlut held that there was 
nothing illegal in such sentence, as the charge on which the prisoner had been committed to 
the sessions was not identical with, or related to, the same act as the charges on which he 
was punished by the magistrate ; although the latter might, in his discretion, have committed 
him to take his trial at the sessions on all the charges against him. Letter of N. A. to Judge 
of Rajshahye, No. 888, August 2, 1853. But it secms that in the Western Provinces there 
is a different practice; and that a magistrate is there interdicted from passing sentence on 
persons who are under commitment to the sessions for a separate offence. Each separate 
offence must be made the subject of a separate trial, but all the trials must be held before 
the same court. Reports W. P. 1852, part 1, page 521. 


1002. When a magistrate, holding an investigation on a charge of embezzlement, saw 
that it likewise involved one of forgery, the court held that, instead of at once disposing of 
the charge of embezzlement with which he was competent to deal, he should either have 
suspended his proceedings in the case and committed the accused upon the charge of forgery 
to the sessions court and awaited the result of that trial; or he should have adopted the 
more preferable course of committing the prisoner for trial on the two charges of forgery 
and embezzlement before the session judge, so that one tribunal might pronounce upon both. 
Letter of N. A. to Judge of 24-Pergunnahs, No. 378, April 14, 1853. 


1003. A commitment for perjury is not illegal, though made pending an appeal from 
the conviction which followed on a disbelief of the evidence of those witnesses who have, 
in the opinion of the magistrate, been guilty of perjury. With a view however to avoid 
conflicting decisions, it is advisable to postpone the trial for perjury until the appealed case 
has been disposed of, as the question of the innocence or guilt of the prisoners in regard to 
the alleged perjury must rest on the truth or falsehood of the original charge. Letter of 
N. A. to Judge of Rajshahye No. 641, June 11, 1853. N. A. R. vol. 1, page 263. 


1004. When the commitment of one of the prisoners is requisite under the regulations, 
all the other prisoners implicated in the same offence must likewise be committed, although 
the case as regards them is cognizable by the magistrate. Const. Nos. 379, and 622. 
N. A. R. vol. 2, page 396. 


1005. When a prisoner is committed, because the commitment of another prisoner im- 
plicated in the same offence is requisite under the regulations, the circumstance necessitating 
commitment must be noted in the roobakaree of commitment; and the session judge should 
be careful that it is so recorded, because, when but for the commitment of his accomplices the 
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magistrate would have sentenced a prisoner, the judge should refrain from awarding to him 
a greater measure of punishment than the magistrate has authority to impose for offences of 
the kind. The judge also must himself show in his remarks under what circumstances thy 
sentence recorded has been adjudged. C. O. No. 234 of vol. 3. Z. P. 


1006. Great care is requisite in drawing up the charges on which prisoners are com- 
mitted, because a prisoner cannot be convicted of any crime, to the distinct averment of which 
he has not pleaded, although the facts proved on trial be sufficient to establish a charge of that 
nature. See paras. 1214 et seq. 

1007. Where there is any doubt as to whether the accused is guilty of a higher or 
lower grade of an offence of the same character, thie commitment should be made for the 
higher grade ; thus, if it be doubtful, from the evidence before a magistrate, whether the offence 
amounts to murder, or only to culpable homicide, the commitment should be for murder : and 
the reason of this is that a conviction of a minor offence may be had on a commitment for a 


graver offence of the same character, and founded on the same facts ; but that the converse of 


the proposition does not hold good. On the other hand where a doubt exists as to whether a 
commitment should be made for knowingly receiving plundered property, or for the actual 
robbery, the prisoner should be committed on both counts ; because here the acts are distinct 
and of a separate character. C. O. No. 54 of vol. 2, paras. 16, and 17. N. A. BR. vol. 1, page 
257 ; and vol. 3, page 56. And in all cases wherein stolen or plundered property has been 
found in the possession of prisoners committed for theft or robbery, a second count should be 
inserted in the commitment, charging them also with the offence of knowingly receiving the 
plundered or stolen property, as the case may be. C. O. No. 98 of vol. 2. 


1008. But the commitment should not be made for the greater when there is proof of 
the lesser crime only. Letter of N. A. to Judge of Rajshahye, No. 2, Feburary 10, 1840. 


1009. It is superfluous to insert separate counts, the one charging the prisoners with 
being accomplices, and the other with aiding and abetting, as the moaning of both is the 
same. N. A. R. vol. 6, page 320. So, when a prisoner is charged as a principal, it is super 
fluous to charge him also as an accomplice, because accompliceship is comprehended in the 
principal charge. C. O. No. 109 Z. P. and No, 110 WL. of vol 4. 


1010. But whena prisoncris committed as a principal oranaccomplice on] ys he cannot be 
convicted of being an accessary before or after the fact, because accessaryship is a crime of a 
distinct and specific character. In such case the judge should return the calendar for amend- 
ment; but if he acquits the prisoner on that account alone, the magistrate may ee 
him as an accessary. Reports Z. P. 1853, part 2, page 25. Reports W. P. eee part - 
page 393. This over-rules what is laid down in Const. No. 123, and N. A. R. vol. 1, page 
247, regarding accessaries. 


1011. So also, a prisoner cannot be convicted as an accomplice on a charge . eh 
° * ® Cc 
an accessary before the fact; nor can he be convicted of being an accessary before 7 pase 
on evidence, which shows him to have been guilty, not of that offence, but of an offen 


a higher grade anda different character. Reports . P. 1855, part 2, ee A convic- 
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tion as an accomplice or an accessary cannot be had on a charge of privity. Reports W. P. 
1856, part 1, page 293. 


1012, On the same principle, averments of forgery and of uttering forged documents 
should be charged in separate counts, as the one offence is of a character distinct from that 
of the other. Reports L. P. 1855, part 2, page 8. 


1013. The magistrate cannot punish the accessary and commit the principal; in all 
possible cases they should be tried together, if it be only lest the accessary be punished, and 
the principal acquitted. N. A. R. vol. 2, page 220. 


1014, When five persons rescued one accused of an attempt at murder from those who 
had seized him in the act, and the magistrate committed him for the attempt at murder, and 
punished the rescuers for a simple assault; the court held that the proceedings were exceed- 
ingly irregular, and that the rescuers should have been committed as accessaries after the fact 
to the attempt at murder. Reports LZ. P. 1851, page 803. 


1015. Both courts of nizamut adawlut have ruled, that magistrates are competent to 
try parties charged with privity to murder, or privity to other offences beyond their cogni- 
zance, and to punish the said parties as for a misdemeanor, provided that the principals 
accused of the murder or other offence have not been apprehended. But if a party so charged 
with privity be apprehended along with those accused of the principal offence, the magistrate 
must commit him to the sessions court, that there may be one trial by that court of all charges 
connected with the same offence. C.O. No. 32 of vol. 4, W. P. It appears, however, 
doubtful whether this rule is in force in the Lower Provinces. See Reports L. P. 1854, part 


2, page 608 ; and 1855, part 2, page 529 ; the former of which seems to deny, while the latter 
confirms the rule. 


1016. Ina case of theft, attended with murder, the magistrate committed one of the 
persons concerned on the simple charge of theft, absolving him from the charge of participat- 
ing in the murder; and in another case of theft, attended with burglary, committed on the 
same night, in which the same individual was concerned, he made no commitment, but dis- 
charged the prosecutor and witnesses, and appended his proceedings to the former case. 
The court deeming these proceedings irregular, quashed them, and directed that the prisoner 


should be committed on the whole of the first and also on the second charge. N. A. R. 
vol. 2, page 457. 


1017. A magistrate is not competent to commit a wife for adultery, when no such 


charge has been preferred against her by her husband. N. A. R. vol. 3, pages 177, 
and 298. 


1018. Whenever it is deemed expedient that a prisoner committed at one station 
should be brought to trial at another, the authority of government, or the nizamut adawlut 
must be obtained in the first instance under the provisions of sect. 3, Reg. VIII. 1822*; and 
the want of such previous sanction vitiates the whole of the proceedings. Whenever 
authority for deviating from the usual course has been obtained, it is to be certified on ‘the 
record of the proceedings, C. O. No. 323 of vol. 1. 
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1019. In cases committed to the sessions, the roobakaree of the magistrate containing Final rooba- 
the order of commitment is to be drawn up in a prescribed tabular statement, for which see karee, and 
Appendix C. No.3. C. O. No. 14, Febuary 9, 1855. L. P. C. O. No. 789, June 16, 1855. W. P. ene 

1020. Magistrates are carefully to record in this roobakarce the precise charge on 
which they commit the prisoner; and such charge is to be entered in English and the verna- 
cular on a separate paper annexed to the roobakaree, bearing the magistrate’s official signa- 
ture at full length, and the date of commitment. The magistrate is to take especial care that aah bs Bets 
the proper vernacular word is used to designate the offence charged; thus, in a charge of ‘ar term is correct. 
murder, the term used should be “ Autl-umd ;” and in a charge of culpable homicide “ hutl- 
shibeh umd.” C. O. No. 54 of vol. 2, paras. 15 and 16. 


1021. The separate paper contaimng the charges in English and the vernacular, prescrib- cay 


ed in the above rule, is to be drawn up and signed by the civil judge, when he makes a commit- ReUry, he is to 

: : a : raw up and sign 

ment for perjury brought to light in the course of any civil proceeding. ©. O. No.4 of vol. 4, the rlota paper 

1022. If a commitment is made under special instructions of the commissioner of cir- — 1¢ commitment is 

cuit, either of his own authority as in cases of perjury, or in modification of the original “Wisp 
order of commitment by the magistrate; or in cases of perjury by order of a civil judge, 
or other authority empowered to commit in such cases; the same is to be noted in the pro- 


ceedings. C. O. No. 54 of vol. 2, para. 18. 


1023. In cases of theft, burglary, or receipt of stolen property, the magistrate is to _ In cases of theft, 

. ‘ . : ° ° ‘ &c, circumstances 

make a point of recording, in his roobakaree of commitment, the express circumstance or of aggravation to 
circumstances of ageravation, which have led him to commit the case, instead of disposing of cee 

it himself under Reg. XII. 1818. ©. O. No. 239 of vol. 1. 


1024. When a magistrate has occasion to commit for trial a person, who has been for- 1¢ the prisoner 
merly apprehended, he is to attach to his proceedings a report from his principal native ce reeaiileded ey 
officer, countersigned by himself, stating concisely the date and ground of the former appre- *{rm*r charee. 
hension, and the issue of the case. The adoption of this measure may be attended with bene- 
fit tothe prisoner, by showing his former innocence; or it may be useful to the session judge, 
in some cases, by enabling him more readily to determine on the propriety or otherwise of 
requiring from the prisoner security for his future good behaviour. C. O. No. 203 of vol. 1. 


1025. Ifthe magistrate commits any zumeendar, independent talookdar, or other actual _ If » landholder 


Charge to be re- 
corded precisely, 


proprietor of land, he is to notify the commitment to the collector, that, if necessary, he may opener 
take measures to prevent any delay in the payment of the public revenue assessed upon 
the lands of the offender. Beng. Reg. IX. 1793. sect. 18. Ced. Prov. Reg. VI. 1803, 
sect. 18. ‘The requirement of this rule is rendered unnecessary by the provisions of the 
sale law, Act I. 1845. 
1026. Magistrates and session judges are to keep separate, as far as possible, the trials Proceedings on 
distinct charges. 


of prisoners upon distinct charges, especially where the prosecutors are also distinct. OC. O. 
No. 2 of vol. 1. 


1027. The calendar is to be accompanied with the magistrate’s proceedings on each Pg Mtge ect 
charge, which are to contain the following vouchers, or as many of them as from the nature apm rs with 


* See para, 1196. 
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and circumstances of the case are requisite and procurable, and with such other documents as 


the magistrate may have in his possession, or judge necessary to be obtained for the informa- 
tion of the sessions court. 


An attested copy of the complaint or charge. 

An attested copy of the plaintiff's oath to the truth of the charge, in which is 
to be inserted, in case of robbery and theft, the inventory of the money 
or property stolen or plundered, with the amount or computed value of it. 

The prosecutor’s recognizance to appear and prosecute the charge. 

A copy of the warrant for the apprehension of the offenders, or, in case the 
charge has been preferred in the first instance to the police, a copy of the 
proceedings of the police. 

The name or names of the person or persons apprehended. 

The examination of the person or persons apprehended. 

The further examination of the prosecutor on oath in cases where any such 
examination has been taken. 

A list of the witnesses summoned by desire of the prosecutor, particularizing 
the names of such as may be in attendance, and those who are absent, 
with the cause of the non-attendance of the latter. 

The recognizances of the prosecutor’s witnesses. 

The depositions of the witnesses who have been in attendance. 

The names of the witnesses who have been summoned at the requisition of the 
prisoner, specifying those who are in attendance, and such as are absent, 
‘and the cause of the non-attendance of the latter.* 

Beng. Reg. TX. 1793, sect. 14. Ced. Prov. Reg. VI. 1803, sect. 14. 


1028. Asa knowledge of the grounds which have led to the apprehension of the 
prisoners, is in many cases essential to enable the court to come to a correct conclusion as to 
the guilt or innocence of the accused, magistratesand other committing officers are to state in 
the calendar the circumstances which first induced suspicion to attach to the prisoners, and 
ultimately caused their apprehension on the charge of committing the offence for which they 
have been put on their trial. C, O. No. 14 of vol. 4. L. P. 


1029. The magistrate is not to assign this duty to the clerk charged with preparing 
the calendar by means of a translation of the purport of the Oordvo proceeding of commit- 
ment; but is himself to write down a surnmary of the grounds upon which a case is commit- 
ted (for exhibition in the calendar) at the same time that he passes the order of commitment 
to the sessions court.t C. O. No. 1047, August 10, 1854; 7V. P. and No. 10, November 17, 
1854. L. P. 


1030. In cases of forgery, embezzlement, and the like, an accurate list of all the writ- 
ten documents to be produced before the sessions court, as evidence for or against the prisoner, 


is to be recorded in the calendar of commitment, and submitted to the session judge. 
CG. O, No, 211 of vol. 2. C, O, No. 52 of vol. 4. 
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1031. When individuals are brought to trial for offences committed out of the limits of 
the British provinces, a copy of the letter of the magistrate, applying for the authority of 
government to hold such trial,* as well as the letter of government conveying such authority, 
is to be filed with the proceedings. C. O. No. 4 of vol. 2. 


1032. Whenever a magistrate commits a prisoner for trial, he is immediately to intimate 
the same to the session judge, that no unnecessary delay may occur, in a prescribed form ;t 
and the judge, in reply, is to intimate, in prescribed form,f the day on which he may be able 
to take up the case. C. O. Nos. 109, and 23-44 of vol. 2. 


1033. A roobakaree, containing the same information, should be written and despatched 
as soon as the commitment has been made, and should specify the precise charge on which the 
prisoner or prisoners have been committed, and direct the mohafiz to enter the commitment, 
under its proper heading, mentioning the number that the offence bears in the statement 
and an abstract of the grounds of commitment. The final roobakaree containing the grounds 
of the commitment can be drawn out afterwards, though it should be the main object with 
every magistrate to forward the calendar and his proceedings to the session judge as soon as 
the attendance of the parties and witnesses can be procured, in order that the trial may be 
proceeded upon with as little delay as possible. C. O. W. P. No. 185, para. 2.; and Z. 2’. 
No. 190, para. 8; of vol. 2. Rules for preparation of magistrate’s statements, in Appendix 
EE, No. 22. 

1034. <A case is to be considered pending before the session judge from the date on which 
the parties reach his court, whether such date be that fixed by him, or one posterior, C. O. 
No. 71 of vol. 3. 


1035. <All prisoners committed by a magistrate, in any one month, are to be numbered 
by that officer in his calendar of commitments in one continuous series, commencing and ter- 
minating with the month, the last serial number indicating the number of persons committed 
during that period. In districts where there are two or more officers, vested with the full 
powers of magistrate, the magistrate of the district is to number in one series the whole of 
the prisoners committed by himself and his subordinates in any one month; and to enable 
him to do so, he is to require the officers, who have the power of making commitments, to 
furnish him with a report of the number of commitments made by each and the number of 
prisoners in each case. Rules for preparation of judge’s statements in Appendix D, No. 57. 
C. O. No. 109 of vol. 2. 


1036. In preparing the calendar (in accordance with the form given in sect. 18, Reg. IX 

793 for Beng. and sect. 13, Reg. VI. 1803 for Ced. Prov.a) the prosecutor’s witnesses are 
to be classed under three subordinate heads, or as many of them as are applicable in cach 
case ; viz. Ist, witnesses to the charge; 2nd, witnesses to confessions ; 3rd, witnesses to chia- 
racter. So also the witnesses on the part of the prisoner are to be classed under two _icads; 
viz. lst, witnesses to tle defence ; and 2nd, witnesses to character. And the magistrate should 


(a) These sections, as well as all parts of regulations prescribing forms of periodical statements, &c, have been 
rescinded by sect. 2, Rog. VIT. 1829; and by clause 1, section 8, the sudder court was directed to prescribe all such 
forms, and to fix the periods of their transmission. But it was ordered at the same time that all forms previously 
prescribed by the regulations should remain in force, until the sudder court should alter or direct the discontinuance of them. 
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* For form of also adopt -any other subordinate head, which appears useful or necessary.* C. O. No. 170 
calendar v. Appen- 


dix C, No, 9 of vol. 1; and appendix to C. O. No. 54 of vol. 2. 


Evidence how to 1037. The magistrate in the calendar of commitment, under the column of circum- 
he classified In the stantial evidence, is to classify the witnesses according tothe nature of their evidence; 
indicating by a heading in red ink, the particular subject matter to which the witnesses are 

expected to testify. It is impossible to lay down rules to meet every casc, but the specimen 

given in the note(a) sufficiently shows the nature of the classification required. C. O. No. 


111 of vol. 4. Z. P. C. O. No. 1016, July 8, 1856. JF. P. 


Comparative 1038. In addition to the calendar and other documents, now sent to a session judge on 
es oe a commitment, tlic mavistrate, whenever more than one prisoner is included in the calendar, 
ies he calen- i, to prepare a statement in the tabular form A” filling up carefully such of the columns as 


Appendix may be necessary in the particular case from the evidence taken before himself and the 
puaneeene police. The session judge, who tries the case, is to fill up the third comparative column 
from the evidence given before him, and in all cases either referred or appealed to or called 
for by the court this statement is to form partof the nuthee. In cascs of murder, affray, or 
other charges, it is competent to the magistrate to change the headings of cols. 10 and 11, as 
occasion may require, to the identification and finding of the lethal weapon, or any other 
article tending to establish the facts alleged. All officers are desired particularly to observe 
the manner in which the accompanying form* has been filled up and to enter the figures and 
names in red ink as well as black ink according to this specimen. C. O. No. 111 of vol. 4; 
and No. 5, May 26, 1854. 1.2. C. O. No. 1016, July 8, 1856. VP. 


1039. In order to facilitate reference and to expedite the completion of a trial, great 
care should be taken to exhibit at one view in the calendar the property numbered, and the 
names of the witnesses before whom the said property was produced from the houses or posses- 
sion of each prisoner. Possession of property of the same description, if not numbered, cannot 
be proved against the person charged with possession. Reports LZ. P. 1852, part 2, page 347. 

Circuit. 1040. Upon receiving notice from the judge of the day on which he intends to take up 


Proclamation of the case, the magistrate is to cause public notice of it to be given by a written publication, 
dato on | which yequiring all persons discharged bail, and all prosecutors and witnesses who ] 
judge will take up 7&4 g persons discharged upon bail, and all pro rs and witnesses who have been 


the case. bound over to appear, to attend on the day fixed, under the penalty of forfeiting their recog- 
nizances.(b) Reg. 1X. 1793, sect. 11. 


(a) Circumstantial Evidence, 
Era. 
Witnesses who heard a noise, and on going to plaintiffs house found him lying wounded, 
5. Ram Das. ‘ 
6. Joynarrain, 
Erd. 
Witnesses who saw prisoners 2, 8, 4, near the village on the evening previous to the dacoity, 
7. Pitumbor Sein, 
& Iseur Chuudor, 
%. Hhurat Naik. 
N. B. The words in Italics and figures should be inserted in red ink. 
(b) This section was enacted with reference to the periodical arrival of the court of circuit: and a copy of the 
abovementioned publication was directed to be published in each porgunnah of the district. The provision may still apply to 
joint-magistrates, at whose stations quarterly sessions are held. 
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1041. Prisoners committed by a magistrate after the arrival of the session judge on cir- 
cuit at his station, are always to be tried at the sessions then pending, provided that no materi- 
al delay occurs in procuring the attendance of the witnesses, or in other preparations for the 
trial. Butin order to prevent the indefinite detention of the judge by the trial of such com- 
mitments, magistrates are restricted to one supplementary calendar, including persons, pone 
mitted or held to bail for trial before the sessions court during the session of os court for 
the trial of the prisoners named in the original calendar, C. O. Nos. 9, 49, and 77 of vol. 1. 


1042. In the case of an officer being vested with magisterial powers, and plea per- 
manently or temporarily to exercise them within a portion of a district, or of an officer's vane 
placed in charge of a tract of country comprising portions of several Jurisdictions, it is com- 
petent to government, at the time of creating such an authority, or at any time subsequently, 
to determine and prescribe, by an order under the official signature of a secrotary to govern- 
ment, at what station and in what manner prisoners committed to take their trial before the 
court of circuit, for offences perpetrated within the limits assigned to such officer, aro to be 
brought to trial for the same. Notice of every such determination is to be given to the 
nizamut adawlut, and that court is to take the necessary steps to carry the same into 


Reg. VIII. 1822, sect. 6. 


1043. The jail deliveries are ordinarily to be held at the station of the magi strate or 
joint-magistrate making the commitments: but it is competent to government, and the niza- 
mut adawlut with the authority of government, to direct the sessions for any district, which 
is under the authority of a joint-magistrate, to be held at the sudder station of any of the 
zillahs in which the thanas, constituting the jurisdiction of such officer, or any of them, may 
be situated, provided that such station is within the division of the commissioner to whom 
Reg. I. 1829, sect. 3, cl. 3. 


1044. This is explained to mean that it is competent to oven to direct ue side 
sions for any joint-magistracy to be held generally at any station within the jurisdiction of 
the commissioner of circuit to whom the joint-magistrate is subordinate, so long as the orders 
to that effect remain unrescinded. Reg. IL 1831, sect. 4. _ _ 

1045. When a magistrate or joint magistrate, having jurisdiction limited . the district 
of a session judge, or extending to other districts, is stationed at any place es the Juris- 
diction of the judge, all cases committed to the sessions by such magistrate or Joint-magis- 
trate, are to be submitted to the judge through the magistrate at the sudder station as soon 
after commitment as practicable; and the judge is authorized and required to try all such 
cases under the same rules, as if committed by the magistrate of the sudder statiun.(a) 
Reg. VII. 1831, sect. 12, cl. 1. 


execution. 


tlie joint-magistrate is subordinate. 


(a) This rule, however, is obsolete in practice, except as regards the districts of Howrah and Baraset. For, by the 
orders of the Bengal Government, No, 220, dated February 6th, 1848. and passed apparently under the authority of the 
provisions of the preceding paragraphs, quarterly seasions are held at the stations of certain independent joint mayistrates, 
where session judges are not permanently stationed ; viz. Noacolly, Furreedpore, Chumparun, Bograh, Maldah, and Pubna. 
The nizamut adawlut was directed to fix the times of such sessions, only taking care that not less than three months should 
occur between each. Under 8 similar rule (1 presume) the judge of Bhaugulpore holds quarterly sessions at Monghyr. 
The commitments of Howrah and Baraset are tried at Alipore by the judge of the 24-Pergunnahs. 
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1046. Prisoners committed by joint-magistrates not residing at the sudder station should 
be forwarded to the sudder station, and brought to trial at the regular sessions of the district, 


in like manner with prisoners included in the commitments by the magistrate(a@) Const. 
No. 135. 


Disposal of pro- 1047. In such cases, the proceedings on the commitments are to be returned to the office 
coedings and pri- 


suners in such cas- of the joint-magistrate, by whom they were committed, after the completion of the trials; and 
es. Information 


of the sentences copies or abstracts of the sentences of all prisoners, whether convicted and sentenced to 

to be sent. to the : ° ° . , , 

joint magistrate. punishment, or acquitted and discharged, are also to be sent to him. If the prisoners are 
sentenced to a period short of perpetual imprisonment, and if banishment form no part of the 
sentence, they are to be sent to be imprisoned at the station of the joint-magistrate, provided 
the jail of such station have room and accommodation for them without danger to their safe 
custody or health: where this is not the case the prisoners must, cither all or some of them 
according to the necessity of the case, be confined in the jail of the magistrate’s station. 
C. O. No. 288 of vol. 1. 


But — discretion 1048. DBut,if on account of distance or other cause it is deemed expedient to limit the 
vested in govern. 


ment in defining jurisdiction of the Judge to cases originating within the limits of his own district, or to exclude 

the jumsdiction of * bee a Nhe Bk ag . ; a3 2 d 

the judge. from his jurisdiction all the commitments made by such magistrates or joint-magistrates an 
to transfer them for trial to the judge of another zillah, or to leave them to be decided by the 
commissioner of the division at the station of those magistrates or joint magistrates, it shall be 


competent to the government to direct the same. Reg. VIT. 1831, sect. 12, cl. 2. 


Commissioner of 1049.  Itis also competent to auy commisssioner, to whom the session duties of the sudder 
circu, engaged in 


oe station of any zillah, at which he may ordinarily reside, may be reserved, to require the ma- 

10 periut 0 0 ae e r e ) e ° . . e i] e 

ing such. gistrates or joint magistrates, stationed within the limits of that zillah, to forward all cases 
committed, at such periods as the commissioner may deem proper, for trial before himself at 


the sudder station, Reg, VII. 1831, sect. 13, cl. 1. 


Prisoners. 1050. As it is the evident intention of the regulations that no prisoner, before he is 
bea mY brought to trial, should suffer more corporal restraint or personal ignominy than may be un- 
avoidable for his safe custody and appearance at the time of trial,—magistrates are not to 

confine in fetters any person left for trial before the sessions, who is charged with a bailable 

offence, and committed to prison from inability to find bail; or who, though not admitted to 

bail, is not charged with a heinous offence, such as from the nature and circumstances of 

the case, considered with the prisoner’s condition of life, may appear to render the use of 

irons indispensably requisite for his secure custody. And even in regard to heinous offences, 

such measure of severity should never be resorted to, except in extreme cases, or where the 

prisoner is of a character so dangerous as to render the imposition of fetters absolutely neces- 


sary to his safe custody. C. O. Nos. 40, 206, and 210 of vol. 1, and No. 32 of vol. 2. 


(a) This construction was superseded by the provisions of Reg, XVII. 1825, which prescribed special rules for holding 
the sessions at the stations of the joint-magistrates of Barnsct, Balasore, Malda, Monghyr, and Shahjehanpore ; but that 
regulation ix rescinded by Reg. 1. 1820; and cl. 1, sect. 12, Reg. VII. 1831, quoted above, re-enacts the rule, See “‘ Index 
to the Constructions ;"" head Commitments, No. 2, page 22. 
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1051. A main object of Regulation VII. 1831, was to relieve parties and witnesses from Duty of ses- 
the inconvenience of frequent journeys to and from sudder stations, and lengthened detention sion judge on 
when there. A session judge should not, therefore, hold monthly sessions of jail delivery at TeCeiving 
stated periods; but should proceed upon each trial as soon as practicable after the commit- 
ment has been made by the magistrate. Circumstances may occur to prevent a judge from diately ni 
taking up the case immediately, but he is required to use his utmost endeavors to prevent eee 
unnecessary delay. C. O. No. 108 of vol. 2. See also sect. 4, Reg. VII. 1831.* an 

1052. On first taking up a case committed for trial, the judge should compare carofully me pi abe 
the written charge, on which the prisoner is committed, with the facts of the case as stated amended before 
in the magistrate’s roobakaree of commitment ; and, with reference to paras. 15, 16,17, and 18 
of C. O. No. 54 of vol. 2,* in this stage of the proccedings, he should cause the magistrate to © See paras: 1006 
rectify what may be erroneous, and supply what may have been omitted. He should cause se 
the commitment to be amended, before proceeding to try the prisoner, C. O. Nos. 135, and 


98 of vol. 2. Const. No. 857. 
1053. It is the duty of the session judge, upon the inspection which he is required to Se ATE 


; . . ° . ° m . then, which, if al- 
make immediately on the reccipt of a trial committed to his court, to apply a prompt correc vet aes 


: irrecularities in the framing of criminal charees. Such irrecularitics are then easily micht afterwards 
tion to irregularities o > a casly involve the aunul- 


remediable; but after reference to the nizamut adawlut, can be amended only by the incon- meu of the eutire 
. : 2 _ proceedings, 

venient course of annulling the entire proccedings, where the defect may be so vitiatory as to 

demand the adoption of such a course. C.O. No. 1047, August 10, 1854. JP. P. 


1054. Should the session judge see reason to direct any alteration of the charge, on which ee aa cots 
aprisoner has been committed, he will distinctly state in his order to the magistrate the struct the magia 
heading under which the case should be included in his statement No. 1, part 1; but he will healing tho cave is 
postpone entering the case in his own statement No. 1, until he has heard from the magistrate, é 


that he has carricd the order into exccution. C. O. No. 185 of vol. 2, para. 3. W. P. 
No. 190 of vol. 2, para. 9. £. P. No. 6 of judge’s rules in Appendix D. 


1055. When a person charged with a criminal offence has been committed, or held to zal pamecannne a 
bail, by a magistrate, to stand his trial before the sessions, it is not competent to the session as to prevent trial ; 
judge to annul the magistrate’s order, and to prevent the regular trial of the person so com- 


mitted or held to bail. Reg. VI. 1818, sect. 3, cl. 2. 


1056. But the nizamut adawlut, considering a commitment to have been made without Bs ee 
e ] Waal 
due inquiry, annulled it, and directed the magistrate to make further enquiry, and recom- of inquiry. 


mit if he saw sufficient grounds. Const. No. 290. 


1057. Under all circumstances a sentence of conviction or acquittal must be passed upon 
every person committed for trial. N. A. R. vol. 5, pages 145, and 173. 


1058. But session judges are competent to cancel commitments. There is nothing Se aie 
either in the spirit or the terms of Act XX XI. 1841, which restricts them from directing the raltnerat a higher 
re-commitment of a prisoner upon a higher or different charge from that on which he is OF difprent charge; 
arraigned, if they consider that such a course is suitable to the facts proved by evidence in 
the case. The usual and by for the most frequent occasion, for the alteration of charges by a 


3c 


and may quash 
the commitment if 
the magistrate ar 
y 
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session judge, will arise on his first taking up a case, and comparing the written charge with 
the facts stated in the roobakaree of commitment (as required in para. 1052). If however 
the alteration should be required to be made upon the facts ofa case, as derived from the 
evidence taken and well established before the session judge, (this being a power to be exer- 
cised‘only on the plainest and strongest grounds) the proceedings in the trial should be at 
once stopped, and the case remanded to the magistrate with the necessary directions for a 
fresh commitment. C.O. No. 70 of vol. 4. L. P. 

1059. Under Const. No. 782 a session judge may cancel the commitment in a case 
of which the magistrate has power to dispose.(z) But in cases in which the magistrate is 
at liberty to exercise his discretion in bringing the accused to trial in the sessions court, the 


; Judge cannot cancel the commitment, merely because he differs in regard to the tribunal before 


the prisoner to the 
sessions. But he 
caunot cancel a 
commitment mere- 
ly because he dif- 
fers as to the tribu- 

before which 
the case should be 
tried : and he should 
ask the magistrate 
for what reasons he 
made the commit- 
ment. 


Judge cannot can- 
cel a commitment 
for insufficiency of 

“mninary investi- 
jon, or for 
. of proof. In 
case he should 
t further 


or should facquit 
the prisoner, 


Nor can the 
judge annul acom- 
mitment because he 
considers that vil 


taking up 


_ can- 
aot be amended 
after the prisoners 


which the case should be brought. In such cases however the special reasons which have 
induced the magistrate to commit, must be assigned, for otherwise the judge would be justi- 
fied in cancelling the commitment. C. O. No. 70 of vol. 4. Z. P. But it seems that, if the 
judge be of opinion that the case is within the competency of the magistrate, and no special 
reasons are assigned in the roobakaree of commitment, or shown on the proceedings, to justify 
the commitment, or to lead to the inference that the magistrate considers the punishment 
which he can award insufficient to the offence, the judge should call upon the magistrate to 
supply the ommission; and should cancel the commitment only when it appears that the 
commitment was made through error or negligence. Sce Const. Nos. 301 and 391. 


1060. An apparent defectiveness in the preliminary investigation is not a sufficient 
reason for cancelling a commitment. If the evidence against the prisoner is insufficient for 
conviction, and the judge has reason to believe that further evidence might be had against 
him, he may direct such further evidence to be sought for and sent in, the prisoner remaining 
in the mean time under commitment. The conduct of the preliminary investigation is exclu- 
sively in the hands of the police officers, who are responsible for it only to the magistrate and 
the superintendent of police, and not to the judicial authorities ; but the session judge should 
bring to the notice of the superintendent of police any irregularity or want of efficiency on 
the part of the police, which comes to his notice during a criminal trial. If it appears to the 
jadge that the charge is not susceptible of further proof, he should pass sentence of acquittal. 

= “- of vo. 4.2.P. NA. R. 


ArANnNM tea na F - ~-_ a2 


Reports L. P. 1852, part 1, page 1083. 


1061. Where a judge cancelled a commitment, because it appeared that the magistrate 
and police acted illegally in taking up the case, the nizamut adawlut directed him to with- 
draw his order of annulment; to proceed to try the commitment in due course ; and, on 
the conclusion of the trial, to refer the case for the orders of the court on any point of law in 
regard to which he might be in doubt. N. A. R. vol. 6, page 35. 


1062. The session judge cannot remand a case to the magistrate with directions for a 
fresh commitment after the defence has, at the close of the evidence for the prosecution, been 


(a) The power of cancelling a commitment in such cases does not include the power tocancel a conviction by a magis- 
trate for an offence within his competence, and to direct a commitment, Reports L, P. 1856, part 1, page 873. 
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taken from the prisoner on the charge as laid against him by the magistrate. C. O. No. 70 
of vol. 4.L.P. N. A. RB. vol. 6, page 7. 

1063. Where the prisoners have been improperly committed for culpable homicide, and 
tried by the sessions court, the nizamut adawlut have quashed the proceedings, and directed 
a re-commitment for wilful murder. And in some such cases the prisoners have been sen- 
tenced todeath. Reports L. P. 1852, part 2, pages 796 and 951. 

1064. But, in a trial which was held to be illegal, and annulled, and the magistrate de- 
sired to re-commit in a legal manner, the court did not think proper to order the re-commit- 
ment of some of the prisoners, against whom there appeared to be no sufficient evidence ; and 
who, had the trial been legal, would have been regularly acquitted and released. N. A. R. 
vol. 2, page 393. 

1065. Where a magistrate dismissed a complaint of rape against a defendant, and after- 
wards committed him on a charge of adultery, it was held that the session judge acted irregu- 
lary in cancelling the commitment and directing a fresh commitment for rape.(a) Reports 
W. P. 1855, part 2, page 494. 

1066. Where asession judge misdirected the magistrate by quashing his commitment 
of burglary on the ground of the evidence amounting to embezzlement only, while, in fact, the 
crime was burglary, the sudder court held the whole of the proceedings in the sessions court on 
the charge of embezzlement to be void and quashed them. Reports LZ. P. 1851, page 869. 


1067. When the session judge remands a case to the magistrate for a fresh commit- 
ment, it is unnecessary to pass any orders regarding the accused. But where a judgo under 
such circumstances issued warrants of acquittal in regard to prisoners committed on a charge 
of culpable homicide, it was held to be no bar to their subsequent commitment for, and con- 
viction of, wilful murder on the same evidence. Reports LZ. P. 1854, part 2, page 587. 


1068. A report need not be made now to the sudder court, as was formerly requisite, 
when a commitment is cancelled by a session judge. The judges are to exercise their discre- 
tion on this point, as in other parts of their duties, on their own responsibility; though they 
may of course make any special report to the court, which, in particular intances, they think 
necessary for its information. C. O. No. 70 of vol. 4, ZL. P. and No. 76 of vol. 4, W. P. 


1069. <A formal razeenamah, or compromise, ought not to be admitted by a session judge, 
to bar the trial of any commitment made by a magistrate; both as there is no provision for 
such in the existing regulations; and as the practice of discharging the prisoner on acquittal, 
when evidence is not adduced for his conviction, and the ends of public justice do not re- 
quire a postponement of the trial for further evidence, appears preferable to the admission 
of a compromise, which might perhaps leave the prisoner exposed to a future prosecution. 
C. O. No. 187 of vol. 1. 

1070. A session judge is not at liberty, in the case of a commitment made by a magis- 
trate, to punish the prosecutor for a groundless and malicious complaint ; as the very fact 


(a) Itis not clear from the report of this case, whether the irregularity consisted in the direction for commitment on a 
charge, which the magistrate had dismissed, or in the tendency of the evidence adduced to prove the one charge instead of the 
other. 
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of the commitment having been made by the magistrate affords sufficient presumption that 
the complaint is not of that nature:—though he is competent to direct the commitment of 
the prosecutor, and his witnesses for perjury, in the event of his seeing reason to believe that a 
false accusation has been preferred on oath, and that an attempt has been made to substan- 
tiate it by false evidence. Const. Nos. 528, and 530. 


SECTION XXI. 
OF THE PUBLIC PROSECUTOR. 


1071. Magistrates are required to make the government prosecutor or co-prosecutor in 
all heinous cases. C.O. No. 85 of vol. 4. L. P. 


1072. The follwing rules are in force in the Western Provinces only. In all commitments 
for heinous offences, in which the course may be allowed by law, the magistrate is to direct 
the prosecution to be conducted on the part of government, and is to appoint either the 
government vakeel or any other respectable person to act as prosecutor. ‘The trial is to be 
opened in the sessions court by the vakeel of government, or other persons selected as above, 
who is to read a petition from himself, containing the charge or charges upon which the 
prisoner has been committed, in the same words as have been used in the calendar and 
roobakaree of commitment. The aggrieved parties are to appear among the witnesses for 
the prosecution, and their evidence is to be taken in that character. OC. O. No. 88 of vol. 4. 
W.P. Under this rule every prosecution must be on the part of government alone. 
Reports W. P. 1855, part 1, page 209. 

1073. The magistrate is at liberty to direct any person, whom he may think fit, to offi- 


ciate as government pleader for conducting prosecutions on the part of government. Const. 
No. 600. 


1074. «A magistrate is perfectly justified in exercising a discretion in appointing the 
government pleader to prosecute in cases of murder, notwithstanding that there may be near 
relations of the deceased competent to prosecute. Const. No. 778. 


1075. Where the injured party, in a case of theft, declines prosecuting, the magistrate 


may still, if he think fit on a view of the nature of the case, direct a public prosecution. 
Const. No. 318. 


1076. In a case of murder and wounding, the law officers convicted the prisoner of 
the murder, but would not give a futwa on the charge of wounding, as no one had prosecuted 
upon that charge. The court observed that, to complete the proceedings on the trial, the 
magistrate or the sessions judge should have ordered the government pleader to prosecute, in 
the absence of the wounded persons. N. A. R. vol. 2, page 241. 
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1077. Ina case of rape the only prosecutor appearing being the ravished girl, who was 


So, when 
rosecutor is an 


an infant, the proceedings were returned with instructions that the vakeel of government infant. 


should be directed to prosecute. N. A. R. vol. 3, page 170. 


1078. There is no objection against employing the superintendent of police, or any other 
officer whom the government may appoint, not being the committing officer, to conduct a 
prosecution before the sessions court, provided he be recognized as the prosecutor, or agent 
Of government for conducting the prosecution, and be not authorized to interfere in any other 
capacity in the trial. Const. No. 279. 


1079. In cases of commitment made by the superintendent of police in his capacity of 
magistrate, he should not be employed to conduct the prosecution before the Beasions court ; 
though no objection would attach to the nomination of his assistant, or the assistant to the 
magistrate, to manage the prosecution in such cases. Const. No. 279. 


1080. In charges preferred and prosecutions conducted on the part of government, the 


° ’ ° gC 
vakeel of government, or other person acting as prosecutor for government, is not to be re- 
e e e oO 
quired to make oath, or subscribe a declaration to the truth of the charge, when preferring 


it to the magistrate, or stating it to the sessions court. 
sect. 25, cl. 5. Beng. and Ben. Reg. L. 1803, sect. 4. 


1081. The court Z. 2 promuleated the following instructions, contained in a letter 
from government No. 446, dated May 22, 1851, for observance by the magistrates regarding 
the discretionary employment of pleaders on behalf of government in criminal trials, which 
may be thought especially to require it. “The employment of a government pleader in 
criminal trials in the sessions court, does not appear to be thought necessary by the sudder 
court, except in cases in which, wider Act XX XVIII. 1850, pleaders may appear on the part 
of the prisoners. These cases may be expected to be few, and it will probably be only 
prisoners of some pecuniary means who are found to take advantage of the Act. But to 
prisoners of such means, the president in council doubts if it would be in the main safe to 
oppose such vakecls as could be retained for the very small salary of 15 rupees a month, and 
it may at all events hardly scem necessary to pay these vakeels all through the year for 
services which will perhaps be seldom called into action. Until, therefore, the extent of the 
operation of Act XX XVIII. 1850 is better known, the president in council is of opinion that 
it will be sufficient to empower the magistrates, under proper checks, to employ good pleaders 
on behalf of government in any particular cases which may be thought especially to require 
it, and to pay a suitable and sufficient fee on every such occasion for the service performed.” 
All instances of pleaders being so employed, with the fee settled in each case, are, until 


further orders, to be reported by the magistrate through the session judge for the court’s 
information. C. O. No. 68 of vol. 4. Z. P. 


Ced. Prov. Reg. VIII. 1803, 


1082. The government W. P. has similarly empowered magistrates to employ, under 
proper check, good pleaders on behalf of government before the sessions courts, in any 
particular criminal cases, which may be thought especially to require it, and to pay a suit- 
able and sufficient fee on every such occasion for the service performed. Such agency is 
mainly intended to be used in cases where the prisoners are defended by counsel. But if, 

3 D 


Employment of 
superintendent of 
police, or other 
officer, to conduct. 


Officer not to be 
80 employed when 
he has himself 
made the conunite 
meut. 


Government pro- 


re 


om Ae 


oO 


Magistrates 
empowered to em. 
ploy pleaders on 
behalf of povern- 
ment, in any eri- 
minal trials, which 
may be thought es- 
pecially to require 
it, L. 2’, 


Such cases to be 
reported t 
der court 


Similar 


laid down in 


Rules regarding 
the appearance of 
the government ad- 
vocate or his de- 

in court, 


In all appealed 
or referred cases 
government advo- 
cate nay appear ; 


whether tho pri- 

mer has or hus 
not employed coun- 
sel. 


Ploaders for pri- 
soner in appealed 
carcs to give notice 
of pleas of fact and 
of law. 


Government ad- 
vocate to give no. 
tice if he intend to 
appear when pri- 
soner has not om. 
ployed counsel. 


may call 
ice and 
_ |’ coun. 
sel for prisoner. 


202 SUBJECTS RELATING TO THE CONDUCT OF CASES. 


in any case, the magistrate thinks it advisable that a sessions trial should be so conducted, 
the duty should, under usual circumstances, be entrusted to the government vakeel, who 
will be entitled to such fitting remuneration, as may be recommended for the extra labor 
devolving on him. Any such charges are to be submitted by the magistrate in a monthly con- 
tingent bill to the sudder court through the session judge, who is to state his own opinion ‘as 
to the necessity for the vakeel’s services in the particular case, and the suitableness of the 
fee proposed to be granted to him. C. O. No. 142, February 7, 1854. W. P. 


1083. The following rules are promulgated regarding the appearance of the superin- 
tendent and remembrancer of legal affairs as government advocate in the nizamut adawlut. 


Rule 1. In appealed or referred cases, the government advocate shall be compctent to 
appear, and he shall ordinarily appear by himself, or, at his discretion, either by the senior or 
junior government pleader on behalf of the government, in all cases in which government has 
been the prosecutor, and in which a pleader is employed for the prisoner. And it shall be 
further competent to him to make appearance, in like manner, inany appealed or referred case, 
instituted on the prosecution of government, in which, although no pleader may have been 
engaged for a prisoner, it may seem to him, acting in communication with the superintendent 
of police, or directly with the magistrates, when there may not be time for a reference to the 
superintendent of police, important that there should be an appearance by a pleader on 
behalf of the government. 

Rule 2. Pleaders, appearing for a prisoner in appealed cases, shall be bound to give in 
to the registcr’s office, at a time not less than one weck before the date fixed by the court for 
the public hearing of the appeal, a note, under distinct heads, of the pleas of fact and of law 
on which he rests his appeal, and the register shall cause such note to be transferred to the 
senior government pleader. But it shall be competent to such pleader for the prisoner, on 
leave of tho court, to put in, at the hearing of the appeal, any further pleas of law, which he 
may desire to argue. ‘The register shall also intimate to the senior government pleader when 
a pleader may be appointed on behalf of a prisoner in a referred case. 


Rale 3. The government advocate shall, through the semor government. pleader, 
give immediate notice to the office of the register, when he may intend to appear in a case in 
which no pleader has been engaged for a prisoner, and the register shall thereupon intimate 
‘+ ~ same to the judye to whom the case has been submitted, and the judge shall fix such date 
as he may think suitable for the public hearing and decision of the case. 


Rule 4. It shall also be competent to the court to call for the appearance of the govern- 
ment advocate, either by himself, or by the government pleaders, as he may determine, in 
any case in which, from its special character, they may consider that such an appearance 
would be manifestly conducive to the better administration of justice. 


Rule 5. In cases whether referred or appealed, in which there may be an appearance 
for the government, as above provided, without the previous employment of a pleader on 
behalf of the prisoners, charged or convicted, the court shall be competent to nominate a 
pleader to appear on behalf of the prisoner, and to assign to him such remuneration as it 
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may deem suitable, not exceeding rupees 200 in any case; such amount to be paid on a con- 
tingent bill, under the countersignature of the register of the court. 


Rule 6. The superintendent of police shall give such directions to the magistrates, 
as he may deem necessary, in order to their apprizing the government advocate of the cases, 
whether referred or appealed, in which it may be thought by them of importance, that there 
should be an appearance before the nizamut adawlut on behalf of the government; and 
he will also, in the discretion which belongs to his office, communicate directly with the 
government advocate regarding such cases as he may see fit. 

Rule 7. The government advocate shall, after any communication with the magistrates 
which he may find necessary, correspond with the superintendent of police, on the subject 
of any case in which, whether a pleader shall or shall not have been engaged on the part 
of a prisoner, it may appear to him unadvisable that he should make appearance in court, 
whether by himself or his deputies, on behalf of government. If after such correspondence 
with the supcrintendent of police, an appearance shall still appear inexpedient to the govern- 
ment advocate, he may, in his discretion, refrain from appearing ; and the case shall then be 
left to be disposed of by the court upon consideration of the record, after hearing the plead- 
er for the prisoner, in any case in which such pleader may have been employed. 


Rule 8. The government advocate shall have the power of calling for explanatory 
information from the magistrates in regard to any casein which under the preceding rules, 
it may become his duty to appear, or to consider the propriety of appearing in court. And 
he may also, where necessary, solicit information on any point of importance connected with 
the course and circumstances of a trial, from the session judges. C. O. No. 85 of vol. 4. Z. P. 


1084. The government pleaders at the different sessions courts are instructed by the 
government advocate invariably to apprize the magistrate of the district, or the officer cxercis- 
ing magisterial powers at an outstation, when any case which has been committed to the 
sessions from their several stations has been referred by the judge to the sudder court, or 
having been decided by the judge may have been appealed to the sudder court cither by 
the prisoners themselves in jail or by any party acting on thar behalf in the sessions court. 
The government pleaders at the nizamut adawlut are also instructed in all cases to inform 
the superintendent of police, the magistrate of the district, or other officer exercising 
magisterial power, within whose jurisdiction the appealed cases have arisen, of all appeals 
filed in the sudder court, on notice of the appeal being given to them by the register of the 
court. Immediately on the receipt of either of the above communications the magistrate, or 
other officer exercising magisterial powers, is to address the government advocate direct, 
stating the circumstances of the case so referred or appealed, with his opinion as to the 
importance or otherwise of there being an appearance made before the nizamut adawlut on 
behalf of the government ; and by the same dawk the magistrate or other officer exercising 
magisterial powers is to forward a copy of his letter to the government advocate to the 
superintendent of police. All magistrates and other officers exercising magisterial powers aro 
to pay the greatest attention to the calls of the government advocate for information or papers 
connected with any cases referred or under appeal ; and they will be held strictly responsible 
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for any delay in replying to such requisitions, or any neglect of the rules promulgated for 

their guidance. C. O. Sup. Pol. Z. P. No. 5 of 1852. 
osm: ot nobes 1085. In order that government pleaders may invariably be enabled to act in the mode 
eel pga prescribed by the foregoing rules, the session judge is to issue a notice to the government 
ment pleader. pleader, in the annexed form, of all cases referred or appealed to the sudder court either by 
the prisoners themselves or by any parties acting on their behalf in the sessions court, 


immediately on his making such reference, or forwarding the record of trial on an appeal to 
the court. 


Date of presentation of petition of 
appeal in the event of an appeal, 
and date of transinission of 
appeal record. 


Name of proscentor Date of conclusion of | Date of letter of refer. 
and prisoners, trial in the ence if the trial has 
court. been referred. 


C. O. No. 89 of vol. 4. LB. £. 


SECTION XXII. 
OF MOKHTARS AND AGENTS. 


1086. The name of the officer attesting powers of attorney is invariably to be signed 
in full, C. O. No. 63 of vol. 4. 


For the pro- 1087. The attendance and deposition of the complainant is not indispensable in prefer- 
secution. 


plaka ring a criminal charge, when sufficient reason can be assigned for his non-attendance. If 

Somplaints may . . s ¢ " 

be preferred tothe the complainant is unable to attend in person, or if he were not lumself present at the com- 

Inagistrate by an aoe 3 : : , ‘ . 

in certain mission of the act complained of, his written plaint, presented by an authorized agent, and 
corroborated by the deposition on oath, or solemn declaration, of one or more persons present, 
or otherwise personally informed of the truth of the complaint, is sufficient ground for re- 
ceiving the same, and for issuing process against the party accused, unless the magistrate 


sce reason for making previous inquiry. (See paras. 334, et seq.) Reg. LX. 1807, sect. 4. 


cases, 


But not unless 1088. But serious inconvenience having been expericnced from the indiscriminate per- 
substantial reason 


.. rele he ai mission allowed to vakeels and agents to conduct such prosecutions under the above rule, 
secutor. it was enacted, that in ordinary cases, individuals having charges of a criminal nature to pre- 
fer, should attend in person to institute and conduct the prosecution before the magistrate, and 
likewise before the sessions court ; and that such agents should not be permitted to interfere 
in the conduct of prosecutions, unless substantial reasons be shown (to be recorded of course 
in the proceedings of the magistrate) why the prosecutor himself should not attend to carry 
it on in person. It is the duty of the nizamut adawlut, and of the session judge, to restrain 


any ill-judged exercise of the discretion thus vested in the magistrate. Reg. III. 1812, sect. 3. 
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1089. Ona trial before the sessions, the prosecutor is to be allowed the option of carry- 
ing on the prosecution in person, or by a vakeel duly appointed, excepting in cases in which 
the Mahomedaan law requires the prosecutor to appear in person at the trial of the prisoner. 
This rule, however, is not meant to prohibit the judges causing prosecutors to attend in per- 
son in every case, in which their vivd voce evidence is deemed necessary, provided they are 
not Mahomedan or Ilindoo women of a rank and situation in life, which, according to the 
customs and prejudices of the country, would render it improper to compel them to 
appear in acourt of justice. Beng. Reg. TX. 1793, sect. 48. Ced. Prov. Reg. VII. 1803, 
sect. 16. ‘ 


1090. All courts, magistrates, and persons exercising the powers of a magistrate, 
subject to such rules as shall be from time to time made for their guidance by the nizamut 
But this is 
not to be deemed to dispense with the presence of any prosecutor when the presence of such 
prosecutor is now by law required. Act XXXVIII. 1850, sects. 2 and 4. 


1091. 
demeanor, le is empowered to issue a summons requiring the accused to appear, according 
to the circumstances of the case, in person or by vakeel to answer the charge. 
346.) Reg. IX. 1807, sect. 6, cl. 2. 

1092. A session judge may ordera magistrate to admit a party to appear and answer 
by attorney, if he sees sufficient reason for so duing, without culling for the proceedings: 
Const. No. 730, 

1093. 
made to him by parties held to bau for trial at the sessions, to be allowed to attend and 


adawlut, may allow any prosecution to be conducted by an authorized agent. 


Upon a complaint being preferred to a magistrate for any bailable crime or mis- 


(See para. 


A session judge is empowered to comply in the first instance with applications 


plead upon the trial by a vakeel duly constituted, instead of attending in person, when strony 
and sufficient reason is stated for dispensing with the personal attendance of the party in such 
cases: provided that the judge may, during the trial, exercise a full discretion, notwithstand- 
ing any previous orders, in requiring the personal attendance of the defendant, whenever, on 
consultation with his law officer, it may appear requisite under the provisions of the Maho- 
medan law, or generally for the ends of justice. Reg. VI. 1818, sect. 3, cl. 4. 


1094. In all courts and before all magistrates, or persons exercising any of the powers 
of a magistrate, every person on trial for the commission of any offence is to be admitted tu 
defend himself either personally or by his authorized agent; and, after the close of the case 
for the prosecution, to make full answer and defence thereto either personally or by lus 
authorized agent. But this is not to be deemed to dispense with the presence of any person 
on trial for the commission of any offence, when the presence of such accused person is now 
by law required. Act XXXVIIL. 1850, sects. 1 and 4. 


1095. A defendant is bound to appear in person to receive sentence before a magis- 
trate, though he has appeared by attorney, during the progress of the case, to answer the 
charge and defend himself. And sentence should not be passed in the absence of the 


defendant. Reports ZL. P. 1854, part 1, page 433. 
3 E 
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1096. The vakeel referred to in the preceding paragraphs need not be one of the estab- 


civi court. — dished pleaders of the civil court. Const. No. 295. 
Who are_sutho- 1097. In those courts in which any person now has by law the right of employing 
--7 agents. 


whomsoever he can employ as counsel or pleader, nothing in this Act isto be deemed to 
restrict that right; in all other cases those persons only are to be deemed authorized agents 
within the meaning of this Act who are either advocates of one of the supreme courts of jus- 
tice established by royal charter ; or authorized pleaders of the civil courts of the East India 
Company ; or, by leave of the court, magistrate, or other person before whom the prisoner is 
on trial, any other person wh6 is employed by the prosecutor or prisoner as his agent. 
Act XXXVIII. 1850, sect. 3. 


Vakeelsofcivil court 1098. The authorized pleaders of the civil courts are prohibited, without obtaining the 


a feciinee Gant. previous sanction of the judge, from officiating as agents or mokhtars in any prosecution, 
9 


except with the trial, or proceeding, before the magistrates or their assistants. This prohibition does not apply 
a aloe to the cases of pleaders who may be employed on the part of government in conducting the 
prosecution of persons charged with criminal offences, or in the execution of any other duties 
in the criminal department, which such pleaders may be directed or authorized to perform on 
the part of government, under the regulations which are now or may hereafter be in force. 


Reg. XXVII. 1814, sect. 17. 


Acaeala aba cuales: 1099. Appellants from the decisions of magistrates are at liberty to employ whom they 

cellancous cases nlease to conduct their appeals. So also in cases under Act. IV. 1840.(a2) But in every 

may be conducted f ; 

by any agent. case, whatever persons are so employed, the amount of their fees should be adjusted between 
them and their constituents, and their remuneration secured before undertaking their busi- 

Remunera- . ; 

tion. ness; and they should be given to understand that, if they neglect to do so, no assistance to 

enforce payment of it afterwards will be given. Const. Nos. 371 and 642. 


1100. Regulation VII. 1819 has no reference to the wages ofa mokhtar: it applies to 
It cannot be en- . 
forced under Reg. Workmen and domestic servants only. Const. No. 770. 


VII. 1819. 
General 1101. The provisions contained in sections 4 and 6, Reg. IX. 1807, and sect. 2, Reg, II. 
mokhtars. 1806,* clearly recognize the admission of general mokhtars; but, in admitting or rejecting 
* vv. section 2, 


wate 4 OF this description of agent, much must of course be left to the discretion of the local authority 
, according to the particular circumstances of each case. Const. No. 512, 


: 1102. Person holding general mokhtarnamahs may plead in as many courts and cut- 
cherries as are specified therein. Letter of N. A. to Judge of Tirhoot No. 1074, Sept. 7, 1849. 


mokhe 1103. A general power of attorney may be returned to the party filing, after being at- 
returned, tested and acknowledged, at the discretion of the local authority. Const. No. 917. 


1104. Police darogahs are enjoined, under penalty of dismission, not to permit any esta- 
ed at police thane. lished vakeel or mokhtar to be permanently employed at their thanas on the part of any 
landholder, farmer, local agent, or other person. But this rule is not meant to preclude the 


(4) This construction was held on the provisions of sect. 8, Reg. XV. 1894. 
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occasional employment of a vakeel, or mokhtar, for any specific purpose, when it may be 
r Reg. XX. 1817, sect. 11, cl. 4. 

ice officers are prohibited from employing any mokhtar, or vakeel, at the sta- 

~-+2 af wanaiving and transmitting the salaries of the thana 


[= 


establishment 
the magistrate to employ a 


"~ --y « 


Reg, XX. 1817, sect. 11, cl. 5. 
1106. Money deposited in court as payable toa party should never be paid to a vakeel, 
” in the vakalutnamah: and for any sum paid away in 


specific 
personally —_ ponsible 


Const. No. 1360. 

1107. A magistrate is competent to refuse to acknowledge a mokhtar in his court, who 
may be proved guilty of any gross misconduct in the execution of his duty in that capacity ; 
and one proved act of such misconduct is sufficient to warrant his general rejection. Const. 
Nos. 607 and 809. 

1108. Ina civil court the judge has no authority to prevent parties employing whom 
they please as mokhtar; but in the magistrate’s court, where the mokhtar is in appearance 
for a party, and comes into contact with the court, the employment of an individual may be 
interdicted. Letter of N. A. to Judge of 24-Pergunnahs No. 38, January 10, 1854, 


1109. A person may appoint another his agent for the management of a suit or criminal 
prosecution, because an individual is sometimes prevented from acting in his own person, in 
consequence of accidental circumstances, such as sickness; and because every person is not 
himself capable of managing business of this nature. So, also,it is lawful to appoint an 
agent for the payment or exaction of rights ; but this does not apply to cases of hudd or kisas, 
for the absence of the principal would give rise to a doubt of the prosecution, which in such 
cases would prevent the infliction of a penalty. An agent may be employed even when the 
principal is present, because every one is not acquainted with the mode of conducting a cri- 
minal prosecution. An accused person, also, may employ an agent to conduct his defence; 
but a confession made by such agent is not admissible against his constituent, because it is 
doubtful whether he has been authorized to make such confession. These are the opinions of 
Haneefah and Mahomed in opposition to Aboo Yoosuf; but itis not necessary to examine 
the points of difference between them. A woman, who is not used to appear in public, ought 
to appoint an agent for the management of her cause. The validity of agency, in any busi- 
ness, rests upon two conditions: first, that the constituent be himself legally empowered to 
perform the business for the execution of which he appoints another; secondly, that the agent 
be of sound understanding, so as to be capable of executing the business to which he is ap- 


pointed.(a) 


(a) Hedays Translation, Book 28 ‘' Of vakalut, or agency,” 
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SECTION XXIII. 
OF THE FUNCTIONS OF THE SESSION JUDGE. 


1110. Whenever the measure is deemed advisable, it is competent to government to in- 


vest the civil judges within their divisions with full powers to conduct the duties of the ses- 
sions. Reg. VII. 1831, sect. 2. 


1111. Session judges so appointed are to take the oath prescribed fora judge of circuit 
before such person as government may direct, and are to be guided in the conduct of their 
duties by the rules previously applicable to commissioners of circuit, subject to the modifica- 
tions contained in this regulation. Reg. VII. 1831, sect. 3. [The following is the oath which 
a judge of circuit was required to take by sect. 34, Reg. IX. 1793 (Ced. Prov. sect. 5 
Reg. VII. 1803): “I, A. B. solemnly swear, that I will truly and faithfully execute the 
duties of judge of the court of circuit for the division of ; that I will administer justice 
according to the regulations that have been or may be enacted by the governor general in 
council, to the best of my ability, knowledge, and judgment, without fear, favour, promise, or 
hope of reward; and that I will not receive, either directly or indirectly, any pruant or 
nuzzur, either in money or in effects of any kind, from any party in any suit or prosecution 
or from any person whomsoever on account of any suit or prosecution to be instituted, ee 
which may be depending, or have been decided, in the court of circuit of which I am judge. 
nor will I knowingly permit any person or persons under my authority, or in my immediate 
service, to receive, directly or indirectly, any present or nuzzur, either in money or in effects 
of any kind, from any party in any suit or prosecution, or from any person whomsoever on 
account of any suit or prosecution to be instituted, or which may be depending, or have been 
decided, in the said court; nor will I, directly or indirectly, derive any advantage or emolument 


from my station, excepting such as the orders of government do or may authorize. So help 
me Gop.” | 





1112, So long as the law remains in its present state, requiring public servants to 
make a declaration before entering upon their duties, it is necessary that such declarations 
should be made in obedience to the law. It is not proper that the acts of public officers 
should be liable to be called in question by reason of the neglect of what the law regards as 
an essential form. All declarations should be recorded in the office in which they are made 
so as to be forthcoming in case of need; and the fact should be reported to the court. 
Such declarations should be made before the officer appointed by law on that behalf, or before 


any sworn justice of the peace, or any court of civil or criminal justice. ©, O, January 6, 
1854. L. P. 


1113. It is competent to the governors of Bengal and of Agra respectively, by an order 
under the signature of the secretary to government, to transfer any part, or the whole of the 
duties connected with criminal justice, from any commissioner of circuit to any session judge, 
and to define the powers, which shall be exercised by each respectively. Act VII. 1835. 
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1114. Session judges so appointed are to try every commitment that may be made by 
the magistrates of their respective jurisdictions, as soon after it is made as may be convenient ; 
and jail-deliveries for each district are to be held at least once in every month. Reg. VIL. 
1831, sect. 4. 

1115. The duties of a session judge, in a district to which Act VII. 1835 has been ex- 
tended, consist in trying all commitments made by the magistrate; in hearing and disposing 
of all appeals preferred from orders passed by the magistrate in criminal trials, including 
the whole progress of a case from the commencement to the date of final sentence; and in 
exercising a general superintendence and control over the proceedings of the magistrate in 
the administration of criminal justice. C. O. No. 233 of vol.2. This general power has 
reference only to cases which come before him on appeal or by commitment. He can de- 
cide only on the legal accuracy and justice of the orders passed by magisterial officers, wlio 
are in other respects subordinate to the authority of the superintendent of police. See paras: 
972 and 1127. 

1116. Session judges so appointed possess all the powers formerly confided to commis- 
sioners of circuit, as far as regards the summoning and examination of witnesses, and the 
passing sentence of acquittal and conviction without reference; but they are not competent 
to exercise any authority over the magistrates, or any interference in matters of police(a) 
Reg. VII. 1831, sect. 5. 


1117. On the conclusion of the trial or trials, the session judges so appointed are to pro- 
ceed to pass sentence of conviction or acquittal, or to refer the trial to the nizamut adawlut 
if required to do so under the rules previously applicable to the commissioners of circuit. 
Reg. VII. 1831, sect. 6. 


1118. The power of a session judge to fine is unrestricted as to amount, except when 
it is defined by any specific regulation, as in the case of dhurna by Reg. VII. 1820. 
Const. No. 959. This rule is confined to the Lower Provinces. C. O. No. 227 of vol. 3. W. P. 


1119. The session judge is to report to the nizamut adawlut every instance, in which 
it appears to him that the magistrate has been guilty of neglect, or misconduct, in the dis- 
charge of his duty. He is also to acquaint the nizamut adawlut whenever the magistrate 
omits or refuses to obey his orders. Beng. Reg. IX. 1793, sect. 63. Ced. Prov. Reg. VII. 
1803, sect. 30. C. O. No. 233 of vol. 2, para. 3. L. P. 


1120. Session judges are to bring to the notice of the court, for ultimate report to 
government in serious cases, cases of palpable disregard of the forms of law in the proceed- 
ings of a magisterial officer, detected on appeal, or otherwise. Judges are to be held strictly 
responsible for the proper discharge of this duty. C.O. No. 59 of vol.4.Z.P. C. O. 
Sup. Pol. Z. P. No. 3 of 1851. 


1121. The judge is to submit to the nizamut adawlut such rules as may appear to 
him calculated for the better regulation of the trials of prisoners, the administration of justice, 


(a) The commissioners of circuit were vested by cl. 1, sect. 3, Reg. 1. 1829, with ‘all the powers that may be now 
legally exercised by judges of circuit when holding the sessions of jail delivery, or by the courts of circuit collectively.”’ 
3 F 
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tice, or the police. or the police of the country. Beng. Reg. IX. 1793, sect. 65. Ced. Prov. Reg. VII. 1803, 
sect. 33. 


Annual report on 1122. The judge is to submit to the nizamut adawlut an annual report, containing 
: , 7 es such observations as he has made regarding the effect of the present system for administering 
the criminal laws in the prevention and punishment of crimes ; as well as such other matters 
as he may think deserving the notice of the court. Beng. and Ben. Reg. IV. 1797, sect. 12, 
Ced. Prov. Reg. VII. 1803, sect. 37. 


1123. The session judge is to bring to the notice of the court, whatever he may con- 
sider worthy of remark either in the laws in force, or in the instruments for administering 
them, comprehending such information of the condition of the district under him, as local ex- 
perience and observation will readily supply, but to convey which the most elaborate figured 
statements would be inadequate.(a) C. O. No. 98 of vol. 3, para, 11. 


laws, &c. 


Copies _of report 1124. Session judges are to furnish the superintendent of police with copies of such 

> parts of the reports transmitted by them to the nizamut adawlut, as relate to the state of the 

the superintendent. police, together with copies of the statements reporting the number and nature of the offences 
committed. C. O. Nos. 243, 251, and 324 of vol. 1 ; and No. 3 of vol. 2. 


1125. The conduct of a preliminary investigation is exclusively in the hands of the 
police officers, who are responsible for it only to the magistrate and the superintendent of 
police, and not to the judicial authorities. The session judge should bring to the notice of 
the superintendent of police, any irregularity or want of efficiency on their part in the exercise 
of police functions, which he may observe during a criminal trial. Reports Z. P 1852, 
part 1, page 1083. 


Not to iamve gen- 1126. . A session judge is not warranted in issuing instructions of a general nature for 
” the conduct of the magistrate ; that power being expressly reserved to the nizamut adawlut 
by sect. 3, Reg. X. 1796. Const. No. 204. 
The same ; : cae : 
: per Wun other person, not being the judge of the district, may be directed to hold a trial or sessions 
sessions. within any division, in which he may not have charge of the office of commissioner. 
Reg. VII. 1831, sect. 11. 


1127. The foregoing rules (of this regulation) are applicable to all cases in which any 


Gavetnnent tans 1128. Itis at all times competent to government to direct any commissioner, or judge, 
int another 


appoint hs th, not being the magistrate by whom commitments were made, to hold the sessions of jail de- 

sessions, livery, with the powers and authority of a court of circuit, whenever the arrangement appears 
necessary for the prompt and efficient administration of justice, and circumstances render it 
inconvenient to appoint such officer to officiate with all the powers of the commissioner.(5) 
Reg. I. 1829, sect. 5, cl. 2. 


(a) The rules regarding periodical reports and statements will be found in appendix D. 

(d) In reference to the late appointment of aa officer to be additional session judge for the sillahs of 24-Pergunnahs, 
Hooghly, Nuddea, and East Burdwan, the following instructions were communicated by government to the nizamut 
adawiut. 

** The primary duty of the additional sessions judge wil be to try the commitments of the magistrates and joint-magis- 
trates of the districts above named, including Howrah and Barnset ; and for this purpose be will be expected to visit euch 
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1129. Session judges of those districts in the Western provinces to which outstations 
are attached are to proceed thither for the purpose of holding jail deliveries, after every second 
month, where the outstations may be comparatively near, and the means of travelling rapid ; 
or elsewhere, after every quarter; and they will be allowed the usual travelling charge 
on each occasion, C. O. No. 975, August 2,1854. HW. P. When proceeding on circuit, he is 
to make over charge of the current duties of his office to the principal sudder ameen. C. O. 
S. D. A. No. 235, February 2, 1855. W. P. 


1130. Commissioners of circuit appointed under the provisions of Reg. I. 1829, are autho- 
rized and required, without making any previous reference for sanction either to government 
or to the nizamut adawlut, to hold jail deliveries as often as may be convenient for any of the 
districts within their divisions, whenever, owing to absence, indisposition, or other cause, the 
session judge shall have been unable, for a period exceeding one month, to perform that duty; 
or whenever such judge may be prevented from trying any case or cases by reason of his 
having made the commitment or commitments in his capacity of magistrate or joint-magis- 
trate, or from any other cause. Reg. VII. 1831, sect. 13, cl. 2. 


1131. Whenever a session judge has been prevented by any of the above causes from 
holding the sessions of his district for the period of one month, he is to communicate the cir- 
cumstance to the commissioner of the division, if in the Western provinces; or direct to the 
nizamut adawlut, if in the Lower provinces; with a view to such arrangements as the emer- 
gency may appear todemand. ©. O. No. 115 of vol. 2; and No. 7 of vol. 3, para. 6. L. P. 


sudder station, viz: Alipore, Hooghly, Kishnaghur, and Burdwan, once in every three months ; relieving the session 
judges of those zillahs of all sessions trials, except such as they may be directed by the sudder court to take up and dis- 
pose of, in consequence of the detention of the additional judge elsewhere, and in order to prevent delay in tho administration 
of justice. These directions may either be issued by the court from time to time on inspection of the returns, or the court 
may in communication with the judges and additional judge, and after some experience of the working of the new plan, give 
them general instructions for their guidance in the disposal of sessions cases. 

** The additional session judge will, as is at present done by the session judge, try the Baraset and Howrah commit- 
ments atthe sudcer station of the 24-Pergunnahs. 

‘““The sudder court will exercise their discretion in assigning to the additional judge the hearing of criminal appeals 
(or & portion of them) from the decisions of magistrates and joint-magistrates. It would doubtless be very desirable that all 
the appeals should be heard by the additional session judge ; but the court will of eourse be guided in this respect by their 
experience of the amount of sessions business which may press upon him, and his consequent ability or inability to undertake 
other duties. 

“The additional judge will, after communication with the sillah judges, who should be ableto spare a portion of their 
establishment for his assistanca, report directly to the government on the establishment which he may consider necessary for 
the duties of his office. In the meantime he is authorized to entertain temporarily whatever establishment may be requisite 
for his purposes. He will indent for stationery either through the zillah judges or independently of them as he may find con- 
venient ; regarding forms and statements the additional judge will be guided by such instructions as the court may think proper 
to give him. 

“‘ The circuit houses at each station will be placed at the disposal of the additional judge during the terms of his sessions 
visits. As other officers * are also entitled to the use of these houses, the additional judge will endeavour to time his visits 
in communication with them, so that there may be no embarrassment regarding priority of occupation. 


** The zillah judges and magistrates will be directed to afford to the additional judge on occasion of his circuits all the 
official accommodation and assistance ia thelr power,"’ 
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If the session 
duties are reserved 
to the commission- 
er. 


1132. The several commissioners, in whose divisions the provisions of this regulation 
may be partially introduced, are also required to try the commitments that may be made by 
the magistrates of those districts, the session duties of which may be reserved to them, as 
soon after the commitments are made as may be practicable, consistently with the due per- 
formance of their other duties. 


Cases in 
which previ- 
ously con- 
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Session judge is 
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Reg. VII. 1831, sect. 13, cl. 3. 


1133. No session judge, whether fully appointed or officiating, is on any account to pre- 


side at the trial of any case in which the prisoner or prisoners have been committed for trial 
by himself in his capacity of superintendent of police, magistrate, joint-magistrate, or 
assistant-magistrate. 
before another judge, or person appointed to officiate as such; and a report of the case is to be 
made to the nizamut adawlut, who are to determine what provision is to be made for the im- 
mediate trial of the case. 


In all such cases the trial is to be postponed untilit can be brought 


Reg. IV. 1823, sect. 6. 


1134. Ina case of murder ina foreign territory, it appeared that the commissioner, 
who tried the prisoner, was the officer who had originally applied to government for per- 
mission to commit him for trial on the above charge, although he was not actually the com- 
mitting magistrate. The nizamut adawlut were unanimously of opinion, that the proceedings 
held on the trial were virtually in contravention of the law, and accordingly quashed them, 
and ordered the prisoners to be tried de novo by a competent officer. N. A. R. vol. 3, page 
334. 


1135. No session judge is to take cognizance of appeals against decisions, or orders, 
passed by himself in the capacity of magistrate, joint-magistrate, or assistant-magistrate, or 
in any other capacity. Reg. XAV. 1814, sect. 12, cl. 4. 


1136. A session judge, having previously as magistrate committed several persons in a 
case, was informed that he should not try another prisoner implicated in the same case in his 
own magisterial proceedings, but subsequently apprehended and committed by another officer. 
Const. Nos. 685 and 686. 


1137. It is competent to session judges to try persons committed by themselves as civil 
judges for perjury or subornation of perjury. Act I. 1848, sect. 4. 


1188. A session judge is competent to try a prisoner committed by a magistrate on his 
own discretion, in acase sent to the magistrate by the judge, in his civil capacity, to commit 
or otherwise dispose of as he might think proper. Const. No. 975. 


1139. <A judge in his civil capacity made over a person to the magistrate for resistance 
to a process issued from the civil court; the magistrate convicted and punished him, and he 
appealed. The session judge declined to receive the appeal, on the ground that he was a 
party concerned ; but it was held by the nizamut adawlut that as the order of the magistrate 
was passed on a regular criminal trial, the appeal must under the existing law be heard by 
the session judge. Const. No. 1033. 


1140. Whenever a session judge is prevented from taking up a case, which has occurred 
within his jurisdiction, in consequence of his having made the commitment as civil judge or 
magistrate, or from any other cause, he is immediately to report the circumstance to govern- 
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ment, with a view to such special provision being made for the trial of the case as may be 
deemed proper. He is, at the same time, to state to which of the neighbouring tribunals the 
case in question could be most conveniently referred, with advertence to the residence of the 
parties concerned. C. O. No. 17 of vol. 3. 


1141. The trial of such cases, as have been committed and are ready for trial previous to mir pa 
the commencement of the dusserah or the mohurrum vacation, should be completed although How far the 
the vacation supervenes in the course of it. And, during those vacations, the court ought never 
to be closed for the despatch of criminal business, except on those days only, when a total 


cessation from all business is necessary and usual. C. O. No. 141 of vol. 2; and No. 8 of 
vol. 3. 

1142. The judges are empowered, at their discretion, to employ their head clerks in the ee cosh 
following duties :—attesting copies of decrees and other documents granted to parties on stampt ploy his iron cork. 
or plain paper under the judge’s orders :—attesting copies of proceedings sent to the local autho- 
rities, and to other districts, under the judge’s orders; registering in English the mokhtarnamahs, 
and preparing them for the judge’s attestation. But the head clerk, when entrusted with such 
duties at the discretion of the judge, is never to attach his signature to any document without its 
correctness having been previously attested and certified by the head ministerial natives of 


the judge’s court. C.O. No. 91 of vol. 3. 


vacations. 


1143. Judges applying for leave of absence are enjoined strictly to conform toC. QO. — aoniewion for 
S. D. A. dated January 4, 1811, which requires that every application for leave of absence 
should be accompanied by a statement of business, pending before the officer making it, in all 
departments. C. O. No. 202 of vol. 2; and C. O. No. 30 of vol. 4. Wo P. 


1144. Session judges are always, before availing themselves of leave ofabsence, to — Reforn 
prepare the statements of prisoners punished without reference or acquitted by themselves, setae 
filling up the columns of explanation and remarks: or they are to furnish the officer in charge ™™™ 
of the office with a certificate of the cause of their inability to do so, to be submitted with the 
statements. C. O. No. 193 of vol. 2. 

1145. <A deceased judge having left a decision unsigned, his successor was directed to  Roobakaree left 
examine the vakeels of the parties in whose presence the decision was given, and the person 
who wrote it out, and tocompare it with any note in the handwriting of the late judge which 
might be forthcoming; and, unless the result of the enquiry should lead him to doubt the 
genuineness of the decision, to sign it, making a short memorandum explaining why it was 
signed by him. Const. No. 910. 


of buisness 


1146. Whenever a session judge makes over charge of his office to an officer not autho- Oginer in 
rized to act as judge, he is to call the particular attention of the latter to the following rule, charge of 
and to certify that ho has done so in his letter, reporting the fact to the nizamut adawlut. current 
Whenever the charge of the current duties of session judge, from death, indisposition, or Bday 
other casualty, devolves to the assistant attached to the court; or whenever an assistant, OF ties. 
other covenanted European officer, by the orders of a competent authority, takes charge of 


the current duties of the office of session judge, (not being vested by government with the 
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full power of judge) such officer is to confine himself to the exercise of such part of the powers 
of judge as may be indispensably necessary for the immediate execution of processes or 
orders of the nizamut adawlut, for the issue of warrants under sentences of that court, 
making returns to such warrants, and the transmission to the court of the proceedings in 
criminal trials, for the execution of the processes from other courts, or for such other cases of 
emergency as will not admit of delay. The officer in charge will likewise cause to be pre- 
pared and forwarded any statement or reports which the judge may, under the rules in force, 
be required to submit to the nizamut adawlut, or to government. C. O. No. 159 of vol. 2. 


1147. On receipt of a petition for staying execution of any order of a magistrate, 
against which an appeal has been lodged, the officer holding temporary charge of the session 
judge’s office is immediately to transmit a copy thereof, with a proceeding, to the magis- 
trate’s court, in order that that officer, being made acquainted with the purport of such appli- 
cation, may have the opportunity of exercising his discretion in regard to the suspension 
of his order appealed against, either with or without taking security, until the appeal can be 
brought¢o a hearing before the session judge. C. O. No. 38 of vol. 3. 


1148. Officers in charge of the current duties may exercise the power of granting leave 
of absence for a jimited term, and when urgently required in cases of emergency not admit- 


ting of delay, to the vakeels of the court, and generally to the amlah of the judge’s establish- 
ment. Const. No. 1242. 


SECTION XXIV. 
OF THE SESSIONS. 


Matters of mere form, when connected with a criminal trial on which the character, 
liberty, and often the life of an individual depends, assume a degree of importance, which, on 
a superficial view of the subject, they might not appear to possess. The circular orders con- 


tain clear and compendious directions on the mode of conducting trials, and a strict adherence 
to them is deemed essential. C. O. No. 135 of vol. 2. 


1150. Each ‘trial is to be distinguished by the month in which itis held. In districts 
to which Reg. VII. 1831 has been extended(a) the magistrates are to keep separate calen- 
dars for each month, entering the trials thereon in regular order. The heading of trials to : 
prefixed to the record in both English and Persian, should therefore be as follows: 


“ CouRT OF THE SESSION JUDGE OF ZILLAH: 
“ Trial No. 1 of the sessions for the month of » 185 
“ Case No. 3 of the magistrate’s calendar for the month of- , 185 —. 





(a) That is, zillahs in which the duties of the sessions are conducted by a judge, instead of a commissioner of circuit. 
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(2) wis tle wy 


The monthly statements connected with the sessions should, in like manner, be designated 
by the month, in which the trials entered in them were concluded by sentence or postponed. 
C. O. No. 108 of vol. 2, and No. 186 of vol. 1. 


1151. The trial of a prisoner having been held in the jail on account of her approach- 
ing confinement, the proceedings were quashed, and the session judge was directed to try her 
de novo in the established court house, as soon as she should be sufficiently recovered. 
N. A. R. vol. 6, page 33. 


1152. The practice of holding more than one trial at the same time is prohibited, as 
wholly unauthorized by the regulations. ©. O. No. 125 of vol. 1. 


1153. The trials of prisoners upon distinct charges, especially when the prosecutors 
are also distinct, should as far as possible be kept separate by the magistrate and the session 
judge. ©. O. No, 2 of vol. 1. 


1154. Persons committed in the same case on different dates, and entered iu separate 
calendars, may be all tried together, and disposed of in the returns as one case, Reports 
L. P. 1854, part 1, page 637. 


1155. The procecdings on all criminal trials are to be written in a clear legible hand on 
paper 124 inches by 94, or as nearly that size as may be procurable; a numerical list of the 
papers, corresponding with the marginal notes of the record, is to be prefixed, and the whole 
closed by adding an extract from the magistrate’s vernacular calendar relating to the case. 
The nuthee, or bundle of papers composing the trial, is to be firmly connected by a string 
or tape, passed through the papers on the right hand side towards the top, the ends of which 
are to be united with wax, and the seal of the court impressed thereon. 
vol, 2, para. 2. C.ONo. 2, February 7, 1856. L. P. 


1156. The papers forming the record of the trial are to be entered thercon, in the same 
order as the proceedings are held, a marginal note being made on each separate paper, de- 
scriptive of its nature, and corresponding with the numerical list above mentioned. The 
record is to be headed mutatis mutandis as set forth in the given form,* including a transcript 
in English and the vernacular of the charge on which the accused is put on his trial, as 
directed in the final order of commitment. C. O. No. 54 of vol. 2, para. 3. 


1157. Session judges are to pay particular attention to the orders above cited, and to 
impress upon the officers of their courts, that the additional degree of labor incident to 
more careful arrangement of the papers in each case is trifling in comparison with the objects 


(a) In cases tried under Reg. V1. 1882, with the aid of panchayats, assessors, or jurors, the names and designations of 
such persons employed should be entered in lieu of the Mahomedan law officer. Note to printed circular. 


(b) The use of the Persian language having been abolished, Urdu or Bengallee must now be substituted. 
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contemplated; and is only increased by carelessness in the first instance, as in such cases it Is 
found necessary to return the whole proceedings for amendment. The judge should himself 
carefully examine each case previous to submitting itto the court. C.O. No. 100 of 
vol. 2. 


Peas an of 1158. In cases of murder, wounding, or other personal injury, a description of the 
es of personal in- weapon, or other instrument, said to have been used in the perpetration of the act, should 
a be here recorded; including, where such particulars are at all available to fix the intent 

of the prisoner, the length of the instrument, its general form if not one in common use, its 


thickness, and weight. C. O. No. 54 of vol. 2, para. 4. 


Dencription, of 1159. In cases of robbery or theft a description should be entered of any articles laid 

t 1 * ° ° . 

covers; before the court, as forming part of the plundered or stolen property ; specifying the number 
attached to each article, and where, and under what circumstances, it may have been found. 


©. O. No. 54 of vol. 2, para 5. 


and each article 1160. The number of each article is to be in accordance with that affixed to it in the chalan, 
to bo number’. which the police darogah is required to transmit to the magistrate by cl. 20, sect. 16, Reg. 
XX. 1817. Police officers are to be careful in affixing such number, and magistrates are in- 

variably in their proceedings to describe and number the property according to the same 


chalan. ©. O. No. 276 of vol. 1. 


observed in the i} : 7 3 eer ‘ P 
conduct of pros manner. 1e charge against the prisoner, his confession (which is always to be received with 


cricumspection and tenderness) if he plead guilty ; or, if he plead not guilty, the evidence on 
the part of the prosecutor ; the prisoner's defence ; and any evidence which he may have to 
adduce; are to be heard before the law officer, who is to be present during the whole of the 
trial. Beng. Reg. IX. 1793, sect.47. Ced. Prov. Reg. VII. 1803, sect. 15, cl. 1. 


_irrier to bo kept 1162. The session judge is to observe strictly the order of proceeding pointed out in 
strictly. ee . . . ° ° : 
the above provision, viz. the charge against the prisoner ; his confession or denial ; the evidence 


on the part of the prosecutor; the prisoner’s defence ; and any evidence he may have to ad- 
duce in support thereof. C. O, No. 19 of vol. 1. 


to be 1161. The proceedings on the trial of prisoners are to be conducted in the following 


Prisoner not to 1163. Itis irrecular in the session judge to enter upon an e inati ‘ 
be examined, nor e Judas Pp xamination of the prisoner 


Nc nl on- touching confessions stated to have been previously made by hi . 

beatin iwotet, diately after rece previously made by him, or other matters, imme 

till after tho close Glately atter receiving the charge from the prosecutor. Heshould confine himself, inthe first 
i for the instance, to taking f i ; : . 

y to taking from the prisoner a plain answer of guilty or not guilty, and then proceed 

to the examination of the witnesses who are summoned in support of the facts charged against 

the prisoner; after which, and not before, any confession stated to have been made by the 


prisoner should be recorded on the proceedings. C. O. No. 193 of vol. 1. 


mereeeree 1164. After the papers above noted, there will follow the prosecutor's deposition ; the 
geal saa prisoner’s plea of “ guilty” or “ not guilty” to the charge (which should always be explicitly 
Evidence for pro. Stated to him in the words prefixed to the record) ; and then the evidence on the part of the 
aa Sa en prosecution, in the course of which, if any papers borne on the magistrate’s proceedings form 
to be filed in origi- part of the proof, as written confessions, inquests, declaration of a dying person, and the like, 


" such papers should be entered on the record of trial in original, and evidence taken thereto ; 


BOOK i--.CHAPTER III.~-SECTION XXIV.—SESSIONS. 217 


attested copies being substituted in their stead on the magistrate’s proceedings, Translations 
are to be made and annexed to the originals, where the latter are written in a peculiar or 
corrupt dialect. ©. 0. No. 54 of vol. 2, para. 6. C.O. No. 26 of vol. 3, para. 4. W. P. 
C. O. No. 52 of vol. 4. W. P. ° 

1165. The session judge should always place a formal and official record of a former 
conviction of a prisoner on the record of any trial, in which such former conviction may be 
made the ground of aggravating a sentence. Reports L. P. 1851, page 297, 

1166. After the deposition of the prosecutor, the prisoner is to be called on to plead 
“ouilty” or “not guilty” to the charge ; the nature of the charge having been distinctly ex- 
plained to him, in this stage of the proceedings no further questions should be addressed to 
the prisoner. C.O. No. 129 of vol. 2. 

1167. In calling on the prisoner to plead, the judge should be careful that the question 
addressed to him corresponds exactly with the writtencharge ; and where more than one prisoner 
may be included in a case, the question should be addressed, separately and distinctly, to 
each by the judge himself. C. O. No. 135 of vol. 2. 

1168. When the session judge, in calling upon a prisoner to plead, omitted to state to 
him that part of the charge which denoted the aggravating circumstances of the crime, it 
was held that the prisoner could not be convicted of that part of the charge, to which he 
was not called on to plead. N. A. R. vol. 5, page 162. And where the vernacular calendar 
charged the prisoner with razdaree or privity, while the English calendar charged him as an 
accessary, it was held that he could be convicted of privity only. Reports WY. P. 1853, part 
2, page 1344, 

1169. Although the prisoner pleads “ guilty,” the court should proceed with the trial in 
the ordinary course. Const. No. 650. 

1170. In cases of murder, or wounding, endangering life, when the body or wound has 
been inspected by the civil surgeon (as it should be in all practicable cases), tho deposition of 
the surgeon should be invariably taken on oath, instead of merely requiring a written report 
addressed to the magistrate or judge; and it may be here observed, generally, that no report 
or paper should be placed on the record, or referred to in proof of the charge, unless the same 
be established by evidence. C. O. No. 54 of vol. 2, para. 7; and No. 42 of vol. 3. 

1171. It is not sufficient to show to the civil surgeon the deposition previously made 
by him before the magistrate, and to ask him if it contained a correct representation of the 
circumstances. Every witness should be examined in the sessions court at length de novo ; 
a professional witness being at liberty, with permission of the court, to refer to any memo- 
randa made by him at the time for the purpose of refreshing his memory. Reports W. Lf. 
1854, part 1, pages 367 and 381. 

1172. Evidence taken in the magistrate’s court is not proof on which a prisoner, com- 
mitted to the sessions, can be convicted. The guilt of a prisoner made over for trial to the 
sessions court must be established by evidence taken in that court; and admissions stated 


to have been made by the accused before the magistrate can be rendered available as proof 
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against him on the trial only by being proved before the session judge in the usual manner. 
Reports W. P. 1852, page 1410; and reports of both courts passim. 


1173. Ina case in which certain prisoners were committed on a charge of being accom- 
plices in in a crime, of which some of their associates had been previously convicted, the session 
judge proceeded entirely upon the record of the former trial. This was held to be insuffi- 
cient, because the former proceedings, so far as these prisoners were concerned, were exparte. 
All the facts should be proved in the presence of the prisoners, before they are called on to 


make a defence. The proceedings were quashed, and the judge was directed to proceed de 
novo. N.A. R. vol. 5, page 17. 


1174, The evidence of witnessesforthe prosecution in a criminal trial cannot be taken in 


the absence of the accused, even in proof of his confession. Const. No. 658. N. A. R. 
vol. 1, page 300. 


1175. The witnesses to confessions should always be examined, whether their evidence 
appears to be material or not; because all the evidence should be recorded before the pri- 
soners are called upon to defend themselves, and the nature of the defence may render the 
evidence to the confessions necessary. Reports ZL. P. 1852, part 1, page 823. 


1176. When witnesses are re-examined, the supplemental deposition should be recorded 


in the same place with that originally given, for facility of reference. Reports L. P, 1853, 
part 1, page 541. 


1177. When the nizamut adawlut quashed a commitment and trial for culpable 
homicide, and directed a re-commitment on the charge of murder, it was held that it was 
irregular to swear the witnesses to the truth of their former depositions: that the trial on the 
charge of murder must be complete in itself, and without reference toformer proceedings ; and 
that therefore the judge must examine the prosecator and witnesses over again in detail, and 


take the defence of the prisoner to the new depositions. Reports LZ. P. 1852, part 2, page 
796. Reports W. P. 1853, part 1, page 50. 


1178. The session judge is to be careful to notice on his proceedings any material dif- 
ference between the depositions of the same witnesses before him, and the magistrate, and is 
to question the witnesses thereupon, and to record their answers; but the depositions taken 
before the magistrate are not to be read before the sessions court in the presence of the persons 
who gave the same, until they have been re-examined before the sessions court. Beng. and 
Ben. Reg. IV. 1797, sect. 7, cl. 7. Ced. Prov. Reg VII. 1808, sect. 18, cl 6. 


1179. It isthe duty of the judge to record in the proceedings any such contradiction 
whether in the evidence of the witness on trial, or as compared with his former deposition 
before the magistrate. C. O. No, 54 of vol. 2, para. 12. 


1180. The judge is to annex to the deposition of a witness, giving evidence under 
the offer of a conditional pardon, the roobakaree of the magistrate in which he has recorded 
the offer of the pardon, and his reasons for making the offer. ©, O. No. 113 of vol. 4; L. P. 
and No. 957, August 2, 1854. W. P. 
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1181. The prisoner is not to be called upon for his final defence, until something has been 
established against him, of which it is necessary that he should furnish a refutation. 
N. A. R. vol. 2, page 454. 


1182. Ifthe evidence for the prosecution is, in the opinion of the session judge and 
law officer, clearly insufficient to prove the charge against the prisoner, it would be superflu- 
ous to proceed withthe defence. If, on the other hand, the witnesses for the prosecution 
should make any statement, which, supposing it to be credited, might tend to inculpate or 
criminate the accused person, the trial must be completed in the ordinary way. Const. Nos. 
1256, and 1267. 

1183. Itis not within the competence of a judge to decline putting a prisoner on his 
defence, and taking a futwa from his law officer regarding him, on account of his extreme 
N. A. R. vol. 2, page 310. 


1184. After the close of the evidence for the prosecution, the prisoner is to be called 
upon for his defence, no questions being addressed to him beyond those necessary to eluci- 
date his meaning; and every thing of thenature of an examination, especially such questions as 
might lead him tocriminate himself, being carefully avoided. And evidence is then to be 
C. O. No. 129 of vol. 2, W. P.; and 54 of vol. 2, para. 8. 


youth, or other cause. 


examined on his behalf. 


1185. 


victhim. N.A. R. vol. 2, pages 7, and 220. Reports W. P. 1853, part 2, page 1088. 


1186. It is irregular in a session judge to enter into any examination of a prisoner as 
to his confession, beyond his simple avowal or denial of the same N. A. R. vol. 2, 
page 185. 

1187. The confession of a prisoner is always to be received with circumspection and 
tenderness, Beng. Rea. IX. 1793, sect. 47. Ced Prov. Reg. VII. 1803, sect. 15, cl. 1. 


1188. Unless the prisoner deny in toto having made any, his mofussil or foujdaree 
confession or examination adduced in evidence against him, though not proved by the tes- 
timony of the subscribing witnesses, should be read and explained to him at the time of taking 
his defence, and his admission or denial of the same entered on the record. It should also 
be read and explained to the subscribing witnesses. If the subscribing witnesses are unable to 
prove a confession, the judge may call upon the person by whom it was written, and the police 
officer, magistrate, or other officer before whom it was made, and by whom it is attested, to 
depose to any circumstances required to be known connected with it. Const. No. 763. 
N. A. R. vol. 2, page 351. 


1189. It is irregular to cause the mofussil confession of a prisoner to be read over to 
him at the trial, before the subscribing witnesses to it have been examined. N. A. R. 
vol. 5, page 54. 


1190. The session judge is carefully to examine the subscribing witnesses to foujdaree 


confessions, so as to ascertain that there has been no deviation from the above rules, and that the 


the confessions were taken under the immediate inspection of themagistrate,and under cir- 
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cumstances which excluded any improper interference or influence. He is to notice in his 
proceedings any irregularities of the police officers, which have escaped the animadversion of 
the magistrate ; and to report any transgressions on the part of the latter to the nizamut 
adawlut. C. O. No. 73 of vol. 1, paras. 10 and 11; and No. 54 of vol. 2, para. 22, 


1191. The judge should question the witnesses cited by a prisoner, who is undefended 
by counsel, in regard to the points to prove which they are called. It is not sufficient to 
21s 2b ce bel © 

merely what they know in his favour. Reports L. P. 1856, part 1, page 168. 


1192. The judge cannot decline to examine witnesses for the defence, of whatever nature 
their evidence may be, on the ground that he could attach no weight to their testimony. 
N. A. R. vol. 6, page 12. Reports Z. P. 1852, part 2, page 184. 


1193. It is irregular not to hear witnesses for the defence, on the ground that they have 
been already heard for the prosecution, as it is clearly at the option of the prisoner to delay 
putting any questions to them until he has completed his own defence, in order to support 
which he names such witnesses. N. A. R. vol 2, page 37; vol. 4, page 228. 


1194. If a prisoner objects to examine his own witnesses on the ground that the 
prosecutor has tampered with them, the judge ought not to examine them. Const. No. 1203 
N. AR. vol. 5, page 115. And if the prisoner states that he has no witnessses to support 


his defence, it is unnecessary to examine those whom he h ited i 
; as previously cited in the foujd 
court. Reports Z. P. 1852, part 2, page 922. een 


1195. If the prisoner has expressed no desire at the sessions trial that any witnesses 
should be examined in his behalf, he cannot afterwards plead in appeal that no witnesses were 
examined in support of his defence. Reports Z. P. 1852, part 2, page 299. 


1196. When the attendance of witnesses named for the defence can be procured, it 
is not a sufficient reason for not postponing the case that the plea which they are called for 
to prove is apparently false. Satisfactory reasons must always be assigned for the absence of 
such witnesses. Reports 2. P. 1854, part 1, pages 23 and 129. The judge is required to 


see that due measures are taken to secure the attendance of witnesses for the defence as_ well 
as the prosecution. 


119%. It is unnecessary to postpone a trial in order to obtain the evidence of a wit- 
ness, who is named by the prisoner in his defence for the first time during the sessions trial 
Reports L. FP. 1852, part 2, page 273. But, in regard to calling for witnesses whom the 
accused has not previously named, the practice appears to have varied. For example, in 
Mohurrum Bee’s case, where the prisoner asked in the sessions court to cite aE Ne ae 
could prove that her confessions were extorted from her, and the judge did not send for them 
the nizamut adawlut returned the proceedings, and desired him to re-open the case for the 
purpose of summoning and examining them. [Reports L. P. 1853, part 1, page 72.) But 
in a subsequent trial for murder, when the prisoner pleaded that he had been forced to confess 
in the mofussil, and that he had been drugged by the burkundazes who took him before the 
magistrate; and the session judge “did not deem it necessary to summon the witnesses to 
support or disprove his defence, which was 80 manifestly false, as he had twice confessed 
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his guilt, and his own mother and father-in-law both distinctly deposed to his having killed 
his wife,”—the sudder court “concurred with the session judge that it was unnecessary to 
summon the witnesses referred to by him, as by Reg. IX. 1796," only those named at the 
time of commitment or before the sessions are to be sent for.” [Reports LZ. P, 1856, part 1, 
page 328.] It is to beobserved, however, that the declared object of the law referred to is 
that the fullest opportunity may be given to all prisoners to adduce evidence in support of 
their innocence. 

1198. The committing officer can claim no right to send up witnesses, not originally 
named in the calendar, after the trial has been taken up by the session judge. But if either 
party, whether prosecutor or defendant, wishes during the course of the trial to produce 
further evidence, of which, or of the necessity of which, he had no means of obtaining pre- 
vious information; or which may have been, subsequent to the commitment, discovered or 
considered requisite; he may be permitted to bring the fact to the notice of the judge, who 
will, for special reasons, which must be placed on record, decide whether it shall or shall not 
be admitted. Reports ZL. P. 1854, part 2, page 386. 


1199. It is competent to the session judge, at any stage of the trial before him, to call 
for further evidence. If further evidence for the prosecution be required, it should ordinarily 
be called for before the defence is taken, and, if required for the defence, after the defence 
has been recorded: but there is nothing illegal or irregular in taking fresh evidence at any 
time before closing the proceedings and taking a futwa from the law officer. Reports L. P. 
1853, part 1, page 270. 


1200. It is illegal to take further evidence on the part of the prosecution after closing 
the proceedings and taking a futwa from the law officer. N. A. R. vol. 2, page 404. 


1201. After the proceedings in a case were closed, and the assessors had delivered a ver- 
dict of guilty against one of the prisoners, “unless he could establish his defence,” the session 
judge, instead of directing them to re-consider their verdict, with reference to the irregularity 
of the finding, postponed the case, took fresh evidence, and called on the assessors to give a 
fresh verdict regarding this prisoner, who was then found guilty by them. These proceed- 
ings were characterized by the court as utterly illegal and irregular; and considering such 
irregularity fatal to the conviction, they directed the release of the prisoner. If the judge 
had referred the case under the first verdict of the assessors, the court would have rectified 
the irregularity by directing him to call upon the assessors for an unconditional verdict; or 
setting aside the verdict altogether, would have instructed him to complete the proceedings 
by taking the further evidence, But as he sent up the proceedings completed, the court 
considered themselves bound to pass sentence. N. A. R. vol. 5, page 38. 


1202. After the completion of a trial by the session judge, and the reference of the case 
to the nizamut adawlut, further evidence was submitted by the magistrate calculated to 
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change entirely the features of the case in favor of the prisoner. The court held that it was of the tase, by can- 


not necessary to quash the trial; but, cancelling the futwa of the lower court, they directed 
the session judge to proceed with the case, by taking the fresh evidence, calling upon the 
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prisoner for a fresh defence, and the law officer for another futwa, and disposing of the 


trial on its merits, as exhibited by the result of the further enquiry. N. A. R. vol. 5, 
page 40. 


1203. The evidence of certain witnesses for the prosecution having been taken after the 
prisoner’s defence, without his having been called on fora further defence as regarded such 
testimony, the nizamut adawlut held that the proceedings were informal, and they were 
returned that the omission might be supplied. N. A. R. vol. 1, page 245; vol. 2, page 481. 
Such further defence must invariably be taken after fresh evidence for the prosecution, 


although the position of the prisoners has not been affected thereby. Reports L. P, 1854; 
part 1, page 411. 


1204. In cases where there are several prisoners, and the evidence regarding some of 
them is completed, but it is necessary to postpone the case in the absence of witnesses sum- 
moned on the part of the other prisoners; the judge is competent to exercise his discretion 
in concluding the trial of the prisoners whose cases are completed, and passing sentence on 
them, postponing a final decision on that part of the trial only, which affects the prisoners 
for whom further evidence is required. C. O. No. 302 of vol. 1. 


1205. Upon general principles, the fitness of requiring the actual personal attendance of 
the accused in the great majority of cases, which fall under the cognizance of the session courts, 
is obvious: but in less serious cases circumstances may exist to warrant exception to the 
rule. If, for example, the accused is a female, who, according to the usages and prejudices 
of the country, could not with propriety personally attend a court of justice, her personal 
attendance might be very properly dispensed with. But in the event ofa doubt on this 
point, the question should be referred to the law officer under sect. 54, Reg. IX. 1793.* If 
the law officer declare the accused warranted by the Mahomedan law, in his application to 
have his personal attendance dispensed with, the judge should proceed with the trial. On 
the other hand, if he declare the accused not entitled to the indulgence, or that the determi- 
nation of the point rests with the judge, as the judiciary delegate of the sovereign, it would 
be competent to the judge to admit or reject the application as might be deemed just and 
consistent with proper principle. Const. No. 137. 


1206. Whenever a Christian is tried, his parentage and place of birth are to be stated 
distinctly in the jail delivery statements, or in the letter of reference if the case is referred to 
the nizamut adawlut. C. O. No. 113 of vol. 2. Z. P. 


1207. Prisoners are always to be referred to in the depositions of witnesses, and the 
futwas of the law officers, by their names, and not by the numbers they bear in the calendar. 
GC. O. No. 216 of vol. 3. 


1208. When prisoners have been tried under false names, but their real names are dis- 
covered before the completion of the trial, the judge should designate them in the warrant by 


the names under which they were arraigned and pleaded, adding their since-discovered real 
names by an alias. Const. No. 1034. 
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1209. When the age of a prisoner appears to have been incorrectly stated by himself, 
or in the calendar, the judge should record the conviction at which he and the jury arrive 
on that point. ©. O. No. 105 of vol. 1. Reports W. P. 1852, page 1095. 


1210. Particular attention should be paid to correctness and uniformity in the manner 
of spelling the names of prisoners in the record of evidence. Where several prisoners bear- 
ing the same or similar namesare included in one trial, care should be taken, in recording 
the evidence given by each witness, to specify the name of the father of the person alluded 
to, whenever the name of any one of them is mentioned. C. O. No. 135 of vol. 2, and 
No. 2, Feb. 7, 1856. ZL. PB. 


1211. 
to be adhered to as closely as possible. 


In writing the native names of men and places, the orthography of the original is 
C. O. No. 104 of vol. 2. 


1212. After all the evidence for the prosecution and defence has been heard, the law 
officer (who is to be present during the whole of the trial) is to write at the end of the record 
of the proceedings the futwa or law as applicable to the circumstances ofthe case, and to 
attest it with his seal or signature. The judge is attentively to consider such futwa, and if 
it appears to him consonant to natural justice, and also conformable to the Mahomedan law, 
he is to pass sentence in the terms of the fatwa (except in cases in which heis expressly 
directed not to pass sentence), and to issue his warrant to the magistrate for the execution 
of it without further reference or delay. Provided, however, that in all cases where a pri- 
soner is condemned by such sentence to suffer death, or imprisonment for life, the court is 
to transmit a copy of the sentence, and of all the papers and procecdings read or recorded 
during the trial, to the nizamut adawlut, and is not to execute such sentence, but is to wait 
the final sentence of that court." Beng. Reg. 1X. 1793, sect. 47. Ced. Prov. Reg. VII. 
1803, sect. 15, cl. 1. 


1213. A conditional sentence of acquittal cannot be passed, so as to render the prisoner 
liable to a second trial in the event of further evidence being procurable. N. A. R. vol. 5, 
page 25. 


1214. A prisoner may be convicted as an accomplice when arraigned as a principal; or 


of a less offence, when under arraignment for a greater of the same nature and founded onthe had 


same facts; but not if the crime established be totally unconnected with that charged against 
the prisoner. Nor cana conviction of a graver offence be had upon a charge of a less 
heinous nature ; as, when a prisoner had been committed on a charge of “severe wounding,” 
it was held that he could not be convicted of “wounding with intent to murder”; and in this 
case the court, being of opinion that he ought to have been committed on the latter charge» 
annulled the former commitment and proceedings on the trial, and ordered ‘him to be com- 
mitted and tried de nova for the offence of “ wounding with intent to murder.” N. A. R. 
vol. 1, page 257 ; and vol. 4, page 59. 


1215. So, when the term used in the indictment was hulakut, or homicide; and the 
offence charged was described as manslaughter in the margin of the 
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offence the judge deemed him convicted ; the proceedings were returned with directions that 
the trial should be held in the mode prescribed for that offence, and that afresh answer 
should be taken from the prisoner as to the murderous intent charged, and a fresh futwa 
from the law officer as to that point. It was not considered necessary to take any new evi- 
dence for the prosecution ; but the prisoner was permitted to summon any other witnesses in 
his own defence. N. A. R. vol. 3, page 188. 


So, in no case 1216. The sameprincipal, viz. that a prisoner cannot be convicted of a crime with 
can prisoner be con- 


victed of a crime which he was not charged, and to which therefore he has not pleaded, although the convic- 

to the charge of , ; ‘ . 

which he has not tion was founded on the same transaction as that which gave rise to the charge, was acknow- 

ai ledged in the cases of prisoners charged—with forgery, and convicted of fraud; [N. A. R. 
vol. 2, page 50.|—with perjury, and convicted of embezzlement; [N. A. R. vol. 3, page 
234, |—with embezzlement, and convicted of obtaining money under false pretences ; [Reports 
L. P. 1852, part 1, page 112.|—with procuring abortion, and convicted of causing the 
death of her infant by exposure; [N. A. R. vol. 3, page 56.|—with theft attended with 
severe wounding, and convicted of affray; [N. A. R. vol. 4, page 246.]—with culpable 
homicide, and convicted of being an accomplice in an affray; |N. A. R. vol. 5, page 
28.|—with murder, and convicted of conspiracy ;[N. A. R. vol. 3, page 50.|—with mur- 
der, and convicted of theft attended with murder. [N. A. R. vol. 5, page 53.] So, a con- 
viction of procuring abortion cannot be had on a charge of culpable homicide, unless it be 
averred that the death was the result of the attempt to procure abortion. [N. A. R. vol. 6, 
page 277.|—If the facts or nature of the crime proved are different from those on which 
the prisoner was arraigned, it would be unjust to ‘convict him, because he has had no 
opportunity of defending himself. [Const. No. 123.]|—For the same reason, when a 
session judge, in calling upon a prisoner to plead, omitted to state to him that part of the 
charge which denoted the aggravating circumstances of the crime, it was held that the 
prisoner could be convicted only of that part of the charge to which he was called on to 
plead. [N. A. R. vol. 5, page 162.] 


the of- 1217. But a prisoner charged with the illegal and violent seizure and appropriation of 

“oe property, was convicted of theft, because the offence proved was essentially the same as that 
charged. [Reports W. P. 1854, part 1, page 142.] And, on the same principle, a prisoner 
was convicted of forgery on a charge of conspiracy to defraud by falsifying documents ; 
[N. A. R. vol. 1, page 365.] and a conviction was had ofembezzlement, when the charge 
was of theft and knowingly retaining stolen property. [N. A. R. vol. 4, page 152.] 


prisncex koa: 1218. And the discharge of a person without punishment on account of the erroneous 
ted on sccount of framing of the charge, does not exempt him from punishment. He is still liable to be tried for 
sang vecoeunltees the offerice of which he appears to have been guilty. N. A. R. vol. 2, page 50. 
mrerer eee 1219. Where the accused is committed on more than one count, the judge should 
he be careful to specify distinctly in the vernacular proceeding the particular count, the aver- 
ments of which he conceives to have been established on the trial. ©. O. No. 54 of vol. 4. 
L. P. 


convicts ; 
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1220. When the prisoner is convicted of being an accessary, the judge should state dis- 
tinctly in the vernacular proceeding and in the English statement whether the conviction is of 
being accessary before or after the fact. Reports L. P. 1852, part 1, page 367. 


1221. Ifthe magistrate has neglected to obey any requisition, which the judge has made 
to him as being necessary to the due conduct of any pending trial, the judge is at liberty to 
represent the circumstance to the nizamut adawlut, either inthe remarks on the statements 
of convictions or acquittals, or in a separate letter. Reg. VII. 1831, sect. 9. 


1222. In like manner, should the judge, in the conduct of a trial, see reason to impute 
misconduct to any darogah or other subordinate police officer, he is at liberty to certify the 
same to the commissioner of circuit, for such orders as the latter may deem necessary, 
intimating to the nizamut adawlut his having made such reference to enable that court to re- 
quire from the commissioner, should they think proper, a reportof what he may have done 
in pursuance of the reference, and to make a special report on the subject to government, 
should the circumstances of the case seem to require it. Reg. VII. 1831, sect. 10. 


1223. <A session judge holding a jail delivery, or the court of nizamut adawlut, may 
order the dismissal of any native officer convicted ofa criminal offence declared punish- 
able by dismission from office; or, though not so expressly declared, if the conduct of such 
native officer appears from any proceeding before the sessions court or nizamut adawlut, 
to be such as to require his removal from the public situation held by him. On the same 
being notified to the magistrate, or other European public officer, under whom the native 
officer so dismissed has been employed, it is the duty of the magistrate, or other European 
officer, to take measures for the appointment of a successor to the vacant office in conformity 
with the regulations. Reg. XXV. 1814, sect. 15. Reg. XVII. 1816, sect. 7, cl. 8. 


1224. Under the above provisions, in cases before the sessions court as trials, the 
session judge is competent to order the dismissal of police officers convicted of any offence, 
which appears to require their removal from public office. Const. No, 1328. 

1225. It is competent to a session judge to fine an officer of the magistrate’s csta- 


blishment guilty of negligence or disrespect while in attendance at the sessions. Const: 
No. 882. 


1226. It is also the duty of the session judge to bring to the notice of the nizamut — 


adawlut any irregularities, which may have marked the conduct of the proceedings in the 
preliminary investigation of the magistrate or the police. OC. O. No. 54 of vol. 2, para. 12. 
He is alsoto take notice of any at of observance of the rules laid down for the guidance 
of police officers in drawing up their reports. Reports W. P. 1853, part 2, page 1369. 


1227. A session judge was told that it would have been more consistent with judicial 
usage, if he had abstained from expressing a decided opinion as to the guilty knowledge and 
complicity of persons, who were not on trial before him. In reporting a trial, a session judge 
should ordinarily confine himself to the case of the prisoners as it comes before him, and for- 
bear from hazarding conjectures, as to the criminality of individuals, when their conduct has 
not been impeached by the magistrate, to whose judgment and local experience, in selecting 
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the objects of a criminal prosecution, much latitude should be allowed. Reports W. P. part 


2, page 531, 

1228. The final roobakaree drawn up at the end of a sessions trial is to be preserved 
for purposes of record, and should therefore contain sufficient information of the nature of the 
case for the purposes of future reference. It ought to show on what charges the prisoners were 
arraigned ; the names of all the prisoners; the verdict of the jury ; the assent or dissent of the 
session judge; and the order of punishment, acquittal, or reference to the nizamut adawlut. 
It should be in the prescribed form, and should be drawn up on a separate paper, which may 
be preserved when the rest of the record is destroyed. CO. O. No. 1128, August 22, 1855. 
W. P. 


1229. The session judge is not to retain the proceedings of the magistrate in trials com- 
mitted to the sessions, except in particular cases, in which such measure appears essentially 
necessary, when he may either detain the original proceedings, or require copies. C. O, 
No. 61 of vol. 1. 


1230. The office copies of the session judge’s abstracts of trials, both of conviction and 
of acquittal, are in the Western Provinces to be forwarded to the commissioners; and are, 
after perusal, to be sent by him to the magistrate with strict injunctions to return them 
to the judge within three days from the date of receipt. Government Order W. P. 
No. 4252, October 17, 1855. 


1231. If in particular cases of trials committed to the sessions, any special grounds exist 
rendering it desirable, in the opinion of the magistrate, that he should see any part of the 
evidence which has been taken before the sessions court, either to enable him to follow up 
his enquiries in the case, or for any other purpose connected with the administration of 
criminal justice, or of the police of his district, he should state those grounds fully in a report 
to the session judge, who, on a consideration thereof, will determine on the propriety or other- 
wise of complying with the application, either by transmitting for the magistrate’s perusal 
transcripts of the depositions required by that officer, or by allowing an officer from his court 
to attend for the purpose of taking copies of the same. C. O. No. 5 of vol. 3. 


1232. In cases of acquittal, the judge is required to specifiy in that column of the state- 
ment of acquittals appropriated to remarks, whether he deems the commitment to have been 


; made on sufficient grounds, and after due inquiry into the case by the magistrate ; or 


his opinion; 
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whether he considers it to have been erroneous or defective: and, in the latter case, he is dis- 
tinctly and fally to detail the ground on which he has dome to such conclusion, mentioning 
the name of the committing officer. He is not, however, to communicate his sentiments to 
such officer; but should leave it to the nizamut adawlut to point out such cases as really 
call for notice. ©. O. Nos, 24, 156, and 168 L. P. of vol. 2. 


1283. In such cases, when the commitment appears to have been made on inadequate 
grounds, and when the proceedings of the magistrate in making the commitment appear to 
merit the particular notice of the nisamut adawlut, a copy of the magistrate’s roobakaree 
of commitment written upon foolscap paper of English manufacture, is to be forwarded 
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with the usual sessions statements. ©, O. No. 24 of vol. 2; and Nos. 36, 50, L. P. and 57 
of vol. 3. 


1234, In all casesof prisoners punished or acquitted without reference, copies of the 
futwas are to be furnished to the nizamut adawlut. They are to be filed in two separate 
parcels, in the order in which the prisoners affected by them stand on the statements of pri- 
soners punished without reference and acquitted; and on the face of each futwa a memo- 
randum is to be written in the vernacular, showing the names of the prisoners, their numbers 
as they stood in the magistrate’s calendar, and their numbers in the respective statements of 
convictions and acquittals, according to the forms given below.(a) The specific charge, upon 
which the prisoner has been committed to take his trial, is also to be noted upon the copy of 
the futwa; the charge is to be taken from the magistrate’s roobakaree of commitment, with- 
out any alteration, and written upon the face of the futwa in the same language as the original. 
If in one case some of the prisoners are acquitted, and some convicted, a copy of the futwa is 
to be filed with each parcel. C. O. Nos. 263 and 283 of vol. 1; No. 78 of vol. 2; and No. 
25 of vol. 3. 


1235. Copies of futwas and verdicts of assessors, or copies of the magistrate’s roobaka- 
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foolscap paper of English manufacture. C. O. No. 50 of vol. 3. Z. P. The vernacular 
statement of the verdicts of assessors and jurors is no longer required in the Western 
Provinces. C. O. No. 114 of vol. 4. W. P. 


1236. Whenever there appears to be sufficient cause for dispensing with the 
attendance and futwa of the law officer of the sessions court upon a criminal trial, or trials, 
to be held before such court, it is competent to the executive government for the time being 
to order the same; and an official communication of such order by a secretary to government 
is to be deemed sufficient authority for the trial, or trials, therein referred to, being held before 
the session judge without the attendance or futwa of the law officer. Reg. I. 1810, sect. 2. 


1237. In such cases no sentence is to be passed by the session judge. But the pro- 
ceedings on the trial, when completed, are to be transmitted, with the opinion of the judge on 
the evidence and facts established, for the sentence of the nizamut adawlut. Reg. I. 1810, 
sect. 3. 


(a) Form of the memorandum for futwas of conviction. 
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Questions of Ma- 1238. Inthe event of any question of Mahomedan law arising upon such trials, the 
homedao law in : : ; sie ° 
auch cases. same is to be recorded upon the proceedings for the information and decision of the nizamut 


adawlut. But ifthe question refer to the competency of a witness, such witness is to be 
examined, leaving the admission or ultimate rejection of the testimony so given to the consi- 
deration of the nizamut adawlut. Reg. 1. 1810, sect. 4. 


chee aa 1239. In all cases of trials held in any way out of the ordinary course of law, the 
ordinary course to judge is to record on the proceedings of the trial the original documents authorizing the course 
adopted (substituting attested copies in their place in the magistrate’s nuthee, if they are tak- 
en therefrom) ; and he is invariably to notice the same in his letter accompanying the pro- 


ceedings on the trial, if referred to the nizamut adawlut. C. O. No. 54 of vol. 2, para. 23. 


Judge to note, 1240, Session judges, who try a case without the aid of a law officer or assessors, are 
on the record o 


trials held without required to note on the face of the record the Regulation or Act under which the trial is 
law officer, the law 


applicable to it. held. CG. O. No. 215 of vol. 3. 2. P. 


judge 1241. It is competent to any court of criminal justice, in which a commissioner of cir- 
’ cuit or judge of sessions presides, without the necessity of any special authority from govern- 


ment, to avail itself of the assistance of respectable natives in either of three following ways: 


a panchayat, First, by referring the case, or any point or points in the same, toa panchayat of such 
persons, who are to carry on their enquiries apart from the court, and report to it 


the result. The reference to the panchayat and its answer are to be in writing, 
and are to be filed in the case. 


or assessors, Secondly, by constituting two or more such persons assessors, or members of the court, 
with a view to the advantages derivable from their observations, particularly in the 
examination of witnesses. The opinion of each assessor is to be given separately, 
and discussed ; and if any of the assessors, or the authority presiding in the court, 
desires it, the opinions of the assessors are to be recorded in writing in the case. 


Or thirdly, by employing them more nearly as a jury. They are then to attend during 
the trial of the case; to suggest as it proceeds such points of inquiry as occur to 
them, the court, if no objection exists, using every endeavour to procure the re- 
quired information ; and after consultation to deliver in their verdict. The mode 
of selecting the jurors, the number to be employed, and the manner in which their 
verdict is to be delivered, are left to the discretion of the judge who presides. 


or @ jury. 


ee eee In all trials in which recourse is had to the above provisions, the futwa of the Mahome- 


rea beac not be dan law officer is unnecessary, and may be dispensed with at the option of the court. Pro- 


and ol crime be vided that whenever the futwa is dispensed with, and the crime of which the prisoner is con- 


Senn vieted be one, which the judge is not specifically empowered by the regulations to punish, 

case is to be re- he is not to proceed to pass sentence, but is to refer the case for the consideration of the niza- 

— mut adawlut, stating at length in the proceedings the opinion of the panchayat, assessors, or 
jury, and his own opinion as to the crime proved, and the nature and extent of the punish- 
ment which should be awarded. Reg, VI. 1882, sect. 4, cl. 1. 


pier 1242. It is clearly to be understood, that under all the modes of procedure prescribed 


inthe above, the decision is vested exclusively in the officer presiding in the court, provided that 


BOOK I.—CHAPTER II!l.—SECTION XXIV.~—SESSIONS, 229 


the sentence be one which, under the existing regulations, it is within his competency to pass. 


1243. The condition of reference to the court set forth in the above provisions, viz. the eae ancgkes of 
crime of which the prisoner is convicted being one which the judge is not specifically em- garde the condition 
powered by the regulations to punish, must be held to relate to the nature of the crime; and, its 
since whatever is defined or specified in the regulations to be a crime is specifically punish- 
able by the criminal courts, the session judge is therefore specifically empowered to punish 
such offences when brought before him in the due course of law. The real object of the 
legislature in enacting the above provision appears to have been to declare the incompetency 
of the sessions court, unassisted by 2 Mahomedan law officer, to declare that to be a crime 
which is not so declared by the regulations. The law professedly administered is the Ma- 
homedan law, amended and modified by the regulations. Where the amendments are ap- 
plicable, there can be no difficulty in disposing of trials; but, in the contrary event, an expo- 
sition of the Mahomedan law is necessary to pronounce whether the act of the prisoner is 
punishable or otherwise. The session judge sitting with assessors has not the benefit of such 
exposition, and hence the necessity and propriety of a reference to the nizamut adawlut. 

C. O. No. 55 of vol. 3. 


1244. Any person, not professing the Mahomedan faith, when brought to trial on a = uy ipengony not 
commitment for an offence cognizable under the general regulations, may claim to be ex- may claim to be 
empted from trial under the provisions of the Mahomedan criminal code; and in such case ie a ea 
the commissioner of circuit, or judge of sessions, presiding on the trial, shall comply with 
such requisition, and shall proceed in one of the three modes prescribed above, at the same 


time dispensing with the futwa of the Mahomedan law officer. Reg. VI. 1832, sect. 5. 


1245. ‘Trials, in which the religious prejudices of Mahumedans or any other class are tris), involving 
concerned, ought in all possible cases to be conducted without the Mahomedan law officer, "lgious fee 
and with the assistance of a jury under the above provisions. <A futwa on any point of Ma- iy. 
homedan law may, if necessary, be required without the attendance of the law officer on 
the trial. C. O. No. 181 of vol. 2. W. P. 

1246. The law does not require that the opinion of each assessor should be recorded se- Tho opinions of 
parately, or indeed that any of them must be recorded in writing, unless particularly so desired -egarcecnleping i 
by the assessor or the judge. But a roobakaree or written proceeding ought always to be “itins. 
filed in the record of the trial, appointing assessors or jurors, and distinctly stating the 
clause of the law under which they are appointed, and are to take a part in the trial. And, in 
the case of assessors, the record of the trial should contain a clear statement that the assessors 
gave their opinions separately, and that the opinions were discussed, and then recorded at 


their desire or that of the judge. Reports LZ. P. 1852, part 1, page 60. 


bf 


1247. A difference of opinion between the presiding officer and the jury or assessors jy swage 
does not render a reference to the nizamut adawlut necessary ; but the presiding officer is — signee 
competent and required to pass final sentence under such difference of opinion under the referred. 
same restrictions only as limit the issue of his sentence when he concurs in the verdict. 


Const. No. 783. 
3 L 
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1248. A trial having been commenced with the aid of the law officer, the judge cannot 
call in the aid of a panchayat. Const. No, 835. 


1249. In the case of a postponed trial commenced before a jury, where it is impracti- 
cable from death or other cause to procure the attendance of all persons composing the jury, 
new jurors should be appointed in the room of those whose attendance cannot be procured, 
and the former evidence should be read over to them. Const. No. 828. 


1250. But in a casein which the prisoner was tried on five different counts by asses. 
sors sitting with the session judge ; and after the plea of the prisoner was recorded, and wit- 
nesses examined in support of the three first of them, the session judge called in other asses- 
sors in consequence of the illness and inability to attend of the assessors who first sat; and in 
which on the completion of the trial, the verdict on the three first counts was delivered by 
the first set of assessors, and on the remaining two counts by those who last sat; it was 
held that the employment of two different sets of assessors, under the circumstances, was 
illegal. N. A. R. vol. 5, page 87. 


1251. No power is given to the judge by the above provisions to compel the attendance 
of persons, who are reluctant voluntarily to render their services. He is empowered to 
invite the services of natives as arbitrators, assessors, or jurors, but by no means to compel 
them. There are always officers of respectability attached to the court, law officers, sudder 
ameens, or principal sudder ameens, who can be invited to act as assessors, and on whose 


part there can be no reasonable ground for declining compliance with such an invitation. 
©. O. No. 127 of vol. 2. 


1252. An East Indian, who by reason of his descent is not a British subject within the 
meaning of the existing laws, is eligible to be employed as a juror or assessor on the trial of a 
native of India, whether of Hindoo or Mahomedan persuasion, or of persons belonging to the 
same class as himself. Const. No. 1019. 


1253. Itis, in the opinion of the court, highly inexpedient to compose a jury entirely 
of vakeels, and mokhtars, or of less than three persons. C. O. No. 52 of vol. 4, para. 7. 
W.P. The best jurors, if they can readand write, are men from the mofussil, ignorant of 
the chicanery and practice of the courts. The duty should be made as little irksome as 
possible ; and the leading zumeendars of wealth and local influence should be induced to 
render assistance on special occasions. C. O. Govt. Bengal, No. 27, July 7, 1855. C.O. No. 18, 
July 9, 1855. L. P. 


SECTION XXV. 
OF POSTPONED TRIALS. 


1254. If the attendance of any witness on the part of the prosecutor or the prisoner, 
whose evidence the law does not allow to be taken by commission, cannot be procured, or if 
any witness cannot be found, the judge may postpone the trial (until the next circuit), pro- 
vided there appears sufficient cause for so doing. If the attendance of such witness cannot 
then be procured, or if he has not been found, the judge may in like manner postpone the. 
trial a second time. But if the judge and his law officer are of opinion that the evidence of 
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any witness or witnesses, who are absent, is not necessary, they are to complete the trial 
without it. Beng. Reg. IX. 1793, sect. 49. Ced. Prov. Reg. VII. 1803, sect. 17. 


1255. As it may frequently occur, that a trial postponed by one judge for further 
evidence is concluded before another judge, it is incumbent on the former to record his 
reasons at large for directing the postponement, with the specific points on which further 
evidence is required, and any observations upon the credit of the witnesses already examined, 
or other remarks upon the evidence already taken, which may appear requisite for the infor- 
mation of the latter. C.O. No. 111 of vol. 1. 

1256. When a trial is postponed, the cause of postponement should be entered on the 
proceedings. N. A. R. vol. 6, page 18. 


1257. When the trial was commenced by one session judge, and all the evidence was 
recorded before him, except as to an alili pleaded by one prisoner ; and the judge consider- 
ing that this alibi, if established, might shake the credibility of the direct evidence against 
a number of the other prisoners, postponed the trial as respected all those prisoners; and 
placed on record his reasons for postponement, recording also in the office a full state- 
ment of his view of the evidence already taken respecting the prisoners for the information 
(as he was himself about to leave the station) of the judge who would have to take up the 
postponed case; and the judge succeeding him took the fresh evidence that had been called 
for in open court in the presence of the prisoners; and then having read the whole record of 
evidence previously taken, with the former judge’s recorded remarks, proceeded as usual ;— 
the court held that the mode of procedure was strictly legal. N. A. R. vol. 6, page 165. 


1258. There is no rule or order which requires that, in cases of the non-attendance of the 
prosecutor before the sessions court, the trial must be postponed for two successive sessions, 
and the prisoner not discharged until the prosecutor fails to attend ata third session. Tlie pro- 
visions of the regulations above quoted are expressly applicable to witnesses only; and with 
regard to them a discretion is vested in the judge to postpone the trial or not, according as 
he and the law officer are of opinion that the evidence of the absent witnesses is necessary or 
otherwise. With regard to the case of absent prosecutors, for which there is no express 
rule in the regulations, a discretion should be exercised by the judge according to the nature 
and circumstances of each case: if both prosecutor and witnesses are absent from any cause 
which is not likely to prevent their attendance at a future period, the trial should be post- 
poned, the magistrate being directed to adopt every practicable measure for causing their 
attendance, and the prisoner be admitted to bail, or kept in custody, as the judge under 
cl. 2, sect. 9, Reg. IX. 1807 may deem it proper to direct: but if there is no prospect of 
the future attendance of either prosecutor or witnesses in support of the prosecution, the 
prisoner should be acquitted, and discharged with or without security, as may appear proper 
in consideration of the magistrate’s proceedings on the commitment. If, however, the 
prosecutor only is absent, and his witnesses in attendance, the judge should instruct the 
magistrate to appoint some person on the part of government to conduct the prosecution. 
A judge on circuit may direct the removal of a trial with the prisoner, prosecutor, and 
Witnesses, to another station of jail delivery, if he see firgent and special grounds for direct- 
ing such mode of procedure. C. O. No. 199 of vol. 1. Const. Nos. 200 and 256. 
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grata 1259. No criminal trial is to be postponed by a sesssion judge beyond the session of jail- 


than six months. delivery, which may be held next after the expiration of the period of six months from the 
date of commitment, except when, for special reasons, the session judge may be of opinion, 
that it should be again postponed ; when he will report the circumstances under which it has 
already been postponed, and the grounds on which he has formed his opinion, for the orders 
of the nizamut adawlut. C. O. No. 132 of vol. 2; and No. 45 of rules for session judges 
in Appendix D. 


Judge on circuit 1260. At the commencement of each session the magistrate is to lay beforethe judgea 
rene “cases, Statement of all cases, which have been referred back by the nizamut adawlut for further in- 
pitihtes quiry or information, as also all trials which have been postponed at the preceding session ; and 

of the 


Nhe’ i, the judge is immediately to proceed ontrials of this description, supposing of coursethe further 
investigation to have been completed by the magistrate, and the trials to be in every respect 
ready, in preference to the cases included in the magistrate’s regular calendar, forwarding 
such as are referrible to the nizamut adawlut with the least practicable delay. If the 
magistrate has not held the further inquiry required, the judge is to call upon him for an 
explanation of the cause of delay; and in cases referred back by the nizamut, the magistrate’s 
explanation with the judge’s opinion of the sufficiency or otherwise of the same is to be for- 
warded for the information and orders of that court. <A similar report is to be made in other 
cases, when the judge considers it necessary to bring the magistrate’s conduct on the occasion 
under the notice of the court. C.O. Nos. 121 and 153 of vol. 1. 


ay, Lege er 1261. A judge on circuit should, whenever practicable, try those cases first, which have. 
D e e e e 

the fin disposal of had rise at the greatest distance from the sudder station, in order that whenever any more 
a witnesses or inquiries are requisite to complete the trials, theremay be time for a reference 


to the thanadar, before the nearer commitments are finished. C. O. No. 173 of vol. 1. 


any delay. 


SECTION XXVI. 


OF FUTWAS AND SENTENCES. 


Futwa. - 1262. A futwa on any point of Mahomedan law may, if necessary, be required without 
Phatad ew dficer the attendance of the law officer on the trial. C. O. No. 181 of vol, 2. W. P. 
though absent. 


aay 1263. In any case of doubt, when the regulations contain no specific enactment on the 
"in case of point in question, the magistrate should take a futwa from the law officer, and proceed in 
conformity with his exposition of the Mahomedan law. Const. No. 891. 


The interference 1264. It was considered highly improper and unjustifiable in a magistrate to direct the 


pia aa government pleader to communicate with the law officer, over whom, in his capacity of 
* law officer of a court of circuit, he had no control, on a matter relating to a futwa delivered 
in a trial before the court of circuit. Const. No. 631. 


3 


me ee agra 1265. Law officers are to be careful to specify in their futwas the crime, which they- 
crime of which the consider to be established against a prisoner declared liable to punishment, whether the 
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conviction be founded on full legal proof, or on presumptive evidence ; and to use the proper Petrone is conviet- 
term, which has been appropriated in the Mahomedan law, or by usage, to designate the proper term. 
offence of which the prisoner is convicted. As, for instance, the crime of robbery should not 

be denominated gharutguree, as that is an ambiguous term which might be applied to acts of 


plundering distinct from robbery. ©. O. Nos. 101 and 104 of vol. 1. 


1266. The judge should always require a more specific futwa from the law officer as to rs officer to ape 
° . es & degree o 
the nature and degree of shoobuh established against a prisoner, whenever the original presumption. 


futwa in the case is doubtfully expressed. C. O. No. 117 of vol. 1. 


1267. A futwa convicting upon strong presumption (zun-i-ghalib or shoobuh-i-cuvvee) is A futwa of strong 
a futwa of conviction: and a session judge concurring in such conviction in a case of fatwa of "couvie 
burglary or theft attended with murder, or wounding or corporal injury endangering life, 
must pass sentence of 39 stripes and imprisonment in transportation for life, and refer the 


trial to the nizamut adawlut, suspending the issue of his sentence. Const. No. 558. 


1268. A law officer having declared in his futwa, as a ground for the acquittal of a | [aw officer may 


prisoner, that he might have concealed his knowledge of a dacoity from fear, and that it Pavine Bo: eonnee: 
was inexpedient to punish him, lest it should deter other offenders from giving information, dan law ; 
the nizamut adawlut held that he had exceeded his duty, and that he should not have 


referred to matters having no connection with Mahomedan law. N. A. R. vol. 2, page 142. 


1269. Ina trial for perjury, it was held that the futwa of the law officer, convicting the but may define the 
prisoners of different degrees of guilt and consequently awarding a different amount of guilt of t 
punishment to each, was not objectionable on that score; neither was it impugnable on the 
ground of its specifying tazeer with tusheer as the nature of the penalty incurred, inasmuch 
as by the Mahomedan law tusheer forms part of the punishment of perjury. N. A. R. vol. 5, 


page 58. 


scribed by Maho- 


1270. Qn trials for murder, the law officers are to deliver their futwa, or law opinions, ance 2 
, fut 


upon the case according to the doctrines of Yoosuf and Mahomed. Beng. Reg. IX. 1793, Siorarinne to 
sect. 50. Ced. Prov. Reg. VII. 1803, sect. 19. 


: : Ounced on _ A futwa of death 
1271. Under the Mahomedan law a futwa of death by seasué cannot be pronounced Peachpit 


any but a murderer, though some authorities recognize, in abstract terms, the right of the pronounced on 
; yut @ murderer, 
ruling power to extirpate evil doers generally. N. A. R. vol. 2, page 418. 


1272. In all sentences of punishment passed by the sessions court, the judge is to transmit Se ae he 


to the magistrate, with the warrant for the execution of the sentence, a copy of the futwa sent to magistrate. 
delivered by his law officer: and, in the case of sentences passed by the nizamut adawlut, a 
copy of the futwa of the law officers of that court. C. O. No. 185 of vol. 1. 


1273. The law officer of the sessions court is always to be furnished with a copy of any ,, Copy. twa of 


futwa delivered by the law officers of the nizamut adawlut in cases referred to that court. z#mut to he sent to 


C. O. No. 101 of vol. 1. sions court. 


1274. A session judge has no authority to alter his sentence once passed; he must cipretig 
report the case for the consideration and orders of the nizamut adawlut. Const. Nos. 629 “s.isence once 


and 643. peer cannot be 
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1275. The session judges should invariably make it a rule to pass sentence upon 


prisoners in the most public manner, and to explain to them the enormity of their crimes ; 


and they should take the opportunities thus presented to them in crowded courts of explain- 
ing the provisions of such penal enactments, as may have been recently passed by the 


government, and are but imperfectly known or understood by the community. C. O. 
No. 160 of vol. 1. 


1276. In cases where a stated penalty is prescribed for an offence, ay well by the regu- 
lations as by the Mahomedan law, the provisions of the latter are superseded. N. A. R. 
vol. 1, page 262. 

1277. A promise made by the prosecutor not to prosecute was not considered sufficient 
to bar a capital sentence in a case of murder, as such promise did not affect the credibility 
of the evidence generally. N. A. R. vol. 2, page 96: and vol. 3, page 69. 


1278, It is not usual to pass sentence of death, when the body of the murdered person 
has not been found; but a capital sentence has been passed when the fact of his death is well 
established, and the disposal of the body satisfactorily accounted for. Reports Z. P. 1851, 
page 171; 1852, part 2, page 893 ; and 1856, part 1, page 830. 


1279. Nocriminal is to suffer the punishment of mutilation. Ifa prisoner is sentenced, 
in conformity with the futwa of the law officer, to lose two limbs, instead of being made to 
undergo such punishment, he is to be imprisoned and kept to hard labor for fourteen years ; 
and if any prisoner is so sentenced to lose one limb, he is, in lieu of such punishment, to be 
imprisoned and kept to hard labor for seven yoars. The judge, accordingly, when any 
prisoner is sentenced to suffer mutilation, is to commute such punishment for imprisonment 
and hard labor for the term above prescribed, and to issue his warrant to the magistrate for 
that purpose. Deng. Reg. IX. 1793, sect. 51. Ced. Prov. Reg. VIL 1803, sects. 20 
and 21. 


1280. A session judge may insert an exemption from hard labor in the warrants issued 
by him to the magistrate in cases wherein, on consideration of the rank or situation in life of 


any person sentenced to imprisonment, he considers him to be an improper subject for hard 
labor. C. O. No. 44 of vol. 1. 


1281. When the session judge quashed a conviction by the magistrate on the ground 
that the offence charged was beyond his competence, and directed the commitment of the pri- 
soner to the sessions, when in fact the magistrate was quite competent to dispose of the 
case himself, the court reduced the order of the sessions court by re-affirming the order of the 
magistrate. Reports ZL. P. 1852, part 1, page 211. See also para. 1005. 


1282. In atrial for murder the session judge recommended a sentence of 14 years’ 
imprisonment. The court observed that the reason for proposing a punishment so dispro- 
portionate to the offence was not apparent, unless the judge had suffered misgivings of the 
prisoner's guilt to qualify the measure of the sentence. Such practice is not to be justified 
on any sound principle. Incompleteness of proof of guilt does not render a prisoner 
an object of lighter punishment than ordinary ; it entitleshim to his unconditional release. 
Reports W. P. 1851, page 92. A doubt regarding the trustworthiness of the evidence 
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may be a reason for its total rejection; but is no ground for a mitigation of punishment. 
Reports W. P. 1856, part 1, page 122. 

1283. Whenever a session judge proposes a sentence of perpetual imprisonment in the 
Alipore jail, he is to record his reasons for not recommending & nentence of transportation for 
life. Under C. O. No. 130 of vol. 3, Z. P. the judge was directed invariably to recommend 
transportation for life instead of imprisonment for life; but this rule is no longer required to 
be observed, in consequeuce of the enactment of Act XIV. 1844, which authorizes a single 
judge of the sudder court to pass sentence of transportation beyond sea for life against a 
prisoner recommended to be imprisoned for life. C. O. No. 229 of vol. 3. L. P. 


1284, On trial, the session judge is attentively to consider the futwa, placed on record 
by the law officer, and if it appears to him consonant to natural justice, and also conform- 
able to the Mahomedan law, he is to pass sentence in the terms of the futwa (except in cases 
in which he is expressly directed not to pass sentence) and to issue his warrant to the mag18- 
trate for the execution of it without further reference or delay. Provided, however, that in 
all cases where a prisoner is condemned by such sentence to suffer death, or imprisonment | for 
life, the judge is to transmit a copy of the sentence, and of all the papers and proceedings 
read or recorded during the trial to the nizamut adawlut, and is not to execute such sentence, 
but to wait the final sentence of that court. Beng. Reg. IX. 1793, sect. 47. Ced. Prov. 
Reg. VII. 1803, sect. 15, cl. 1. _ 

1285. It is competent to a session judge to refer to the nizamut adawlut any trial in 
which he considers the sentence, he is empowered to pass, inadequate to the guilt of the 
prisoner, anything in the existing regulations to the popeary notwithstanding, Act XXXI. 
1841, sect. 6. Reg. VI. 1831, sect. 12. In such case he is not to pass sentence. Reports 
W. P. 1854, part 2, page 747. | 

1286. When the judge disapproves of any part of the proceedings held on a trial, or of 
the futwa delivered by the law officer, he is not to pass sentence in such cases, but is to 
complete the trial, and transmit to the nizamut adawlut a copy of all the proceedings, and 
the futwa of the law officer, with a separate lotter stating the grounds of his disapproval, and 
wait the sentence of that court. Beng. Reg. LX. 1793, sect. 53. Ced. Prov. Reg. VII. 
1803, sect. 22. 

1287. In acase, in which the futwa convicted the prisoners of shibeh-umd and declared 
them liable to deyut, the session judge, considering the prisoners guilty of aggravated 
culpable homicide, referred the case. The nizamut adawlut held that the common ace 
tation of the term shzbeh-umd is culpable homicide; and that the difference of opinion in 
regard to the aggravation was not a legitimate ground of reference. N. A. R. vol. 5, page 63. 


1288. It is not a legitimate ground of reference that the judge and law officer differ in 
regard to the degree of guilt of the prisoners, as no distinction between principals and accom- 
plices is recognized in the regulations, accomplices being liable to the same punishment as 
principals. Reports L. P. 1852, part 1, page 394. 


1289. In a case of dacoity attended with murder, in which the principals had 
been previously convicted and sentenced by the nizamut adawlut it was held unneces- 
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sary to refer the trial of certain accomplices convicted of privity only. N. A. R. vol. 5, 
page 17. 

1290. Under the above rules the sessions courts are to transmit to the nizamut adawlut 
all trials, in which the prisoner or prisoners are convicted and liable to a sentence of perpe- 
tual imprisonment, or death; as well as in all cases, wherein the judge disapproves the futwa 
given by the law officer, and has not been expressly authorized by this or any other regula- 
tion to pass sentence, notwithstanding such futwa, either for the punishment of the prisoner, or 
for his acquittal and discharge either with or without security. Reg. LITI. 1803, sect. 6, cl. 1. 
So, if the sentence within the competence of the judge appears inadequate. [para. 1285. ] 
And other grounds of reference will be found below:——if the judge differs from the 
law officer on a point not provided for in the regulations; [para. 1295.]|—or regarding the 
exposition of a point of law; [para. 1296.|—or if the law officer rejects material evidence ; 
[paras. 1297 and 1298.]—or if the law officer acquits and judge convicts; [para. 1300. ]—or 
if the judge convicts on one count, and the law officer on another. [para. 1301.] So, if the 
futwa is dispensed with, and the crime of which the prisoner is convicted be one, which 
the judge is not specifially empowered by the regulations to punish; [para: 1312.] 
as in a case of fraud. [Reports /V. P. 1851, page 25.] 








1291. In trials referrible to the nizamut adawlut if the judge disapprove the futwa given 
by the law officer; or if the prisoner or prisoners convicted, or any of the prisoners convicted 
on the same trial, be liable to a sentence of death; [or if he considers the sentence, which he is 
empowered to pass, inadequate to the guilt of the prisoner ; ]* the judge is not to pass any sen- 
tence (except for the acquittal and discharge of any prisoners not convicted), but is to transmit 
the trial, with lis opinion thereupon, for the sentence of the nizamut adawlut. If the judge 
concur with the law officer in the conviction of the prisoner, or prisoners, and none of them be 
liable to sentence of death, the judge is to pass sentence on the prisoner or prisoners so convict- 
ed as directed above. But such sentences, in all trials referrible to the nizamut adawlut are 
not to be deemed final, nor is any warrant to be issued for carrying the same into execution, 
until they be confirmed by the nizamut adawlut. Moreover, whenever the trial of a princi- 
pal in any crime may be referred for the sentence or confirmation of the nizamut adawlut 
whether under the present or any other regulation; and an accomplice in the same crime has 
been brought to trial and convicted at the same time as the principal; the session judge is 
not to carry into execution his sentence upon the accomplice so convicted ; but is to wait the 
confirmation or final sentence of the nizamut adawlut as well respecting the accomplice as the 
principal.(a) Provided, however, that this restriction be not understood to prevent the 
judge from passing a final sentence of acquittal upon any prisoners charged as accomplices, 
whom he acquits of such charge, in concurrence with the law officer; or from directing the 
release of any prisoners so acquitted, notwithstanding the reference of the trial of the principal 
to the nizamut adawlut. Reg. LII[. 1803, sect. 6, cl. 2. 


1292. Whenever a criminal trial is referrible to the nizamut adawlut by reason of the 
session judge differing in opinion with his law officer as to the conviction or acquittal of one 


(a) Under this provision the session judge has no discretion to convict and sentence an accomplice, because the principal 
is not on trial, in a case which is necessarily referrible to the sudder court, as in murder, Reports L. P, 1864, part 2, nage 725. 
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or more prisoners included in the same trial; the sentence in which,in regard to the other 
prisoners, is within his competence under the regulations in force; it is necessary for the 
nizamut adawlut to revise only such parts of the proceedings on the trial asrelate to the prisoner 
or prisoners in respect to whom the reference is made. In such cases therefore the session 
judge is required to pass such sentence as he deems just and proper, and within his compe- 
tence, in regard to those prisoners whom he convicts or acquits in concurrence with the futwa 
of his law officer: and in his reference tothe nizamut adawlut regarding any other prisoners 
included in the same trial, he is enjoined to state specifically his opinion on the guilt or inno- 
cence of the prisoners, with the grounds of his differing froin the futwa; as also to point out 
in his report, accompanying the trial, those parts of the proceedings or evidence which may 
affect the prisoners, in respect to whom the case is referred, for the consideration and sentence 
of the nizamut adawlut.(a) Reg. IX. 1831, sect. 4, cl. 3. 


1293. In such cases the session judge is to suspend execution of any sentence of punish- 
ment which he passes in concurrence with the law officer, until the final sentence or orders 
of the nizamut adawlut have been received upon the trial referred to that court. Nothing in this 
regulation is intended to preclude the nizamut adawlut from revising the whole proceedings in 
the cases in question, if there appear sufficient grounds for so doing. Reg. IX. 1831, sect. 4, 
cl. 6. 


1294, Under the above provisions a session judge ought in all cases, in which he concurs 
with his law officer in the conviction of any of the prisoners, to pass sentence upon such pri- 
soners, but to suspend the execution thereof, until he receives the final sentence or orders of 
the nizamut adawlut upon the whole trial. In a case wherein the judge convicting the prisoners 
neglected to do this, the proceedings were returned with directions to pass sentence, and to 
re-submit the trial for the orders of the court in the matter of those prisoners, in whose acquit- 
tal he had not concurred with the futwa of his law officer. In another case when the judge 
acquitted one prisoner in opposition to the futwa, but did not pass sentence on the others in 
whose conviction he concurred, the nizamut agreed in the acquittal of the former, and order- 
ed his immediate discharge, but directed the judge to dispose of the rest of the prisoners. 
N. A. R. vol. 4, page 330; and vol. 5, page 139. 

1295. In a case in which the law officer convicted a prisoner of the act charged, but 
declared him not liable to any punishment, the nizamut adawlut held thatthe judge could 
not pass sentence of punishment; and that all trials must be referred to the nizamut adawlut, 
wherein the judge differs from the futwa of the law officer on any other grounds than those 
especially provided for in the regulations. N. A. R. vol. 3, page 230. 


1296. The session judge is to refer to his law officer all questions relating to points of 
law, that may arise during the course of any trial; and respecting which no specific rules 
have been enacted by the governor general in council ; and is to regulate his proceedings by 
the opinions which are delivered by such officer. Where such opinion appears to the judge 
contrary to the principles of natural justice, or to the Mahomedan law, he is nevertheless 


(e) The same rule was prescribed by Const. No. 484, dated June 6, 1828, ‘‘ under the regulations at large, and 
particularly with reference to cl. 2, sect. 6, Reg, LILI. 1808,"” which is given abovein para. 1291. 
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(in cases not provided for by the regulations) to be guided by them; and after completing 
the trial, and obtaining the futwa of the law officer upon the case, he is, without passing 
sentence upon it, to transmit the proceedings and futwa to the nizamut adawlut, with a 
separate letter stating his objections to such opinions or futwa, and to wait the sentence of that 
court.(a) Beng. Reg. LX. 1793, sect. 54. Ced, Prov. Reg. VII. 1803, sect. 23. 


1297. The religious persuasion of witnesses is not to be considered as a bar to the con- 
viction or condemnation of a prisoner; but in cases in which the evidence given on a trial 
would be deemed incompetent by the Mahomedan law, solely on the ground of the persons 
giving such evidence not professing the Mahomedan religion, the law officer is to be required 
to declare what would have been his futwa, supposing such witnesses had been Mahomedans. 
The judge is not to pass sentence in such cases, but is to transmit the record of the trial, 
with the futwa directed to be required from the law officer, to the nizamut adawlut, which 
court, provided they approve of the proceedings held on the trial, are to pass such sentence 
as they would have passed, had such witnesses been Mahomedans. Beng. Reg. IX. 1793, 
sect. 56. Ced. Prov. Reg. VII. 1803, sect. 25. 


1298. If the evidence of a witness on a criminal trial before a sessions court is declared 
by the Mahomedan law officer inadmissible, on the ground of the witness being a police 
officer, or an officer of government of any description ; or on any other ground of exception in 
the Mahomedan rules of evidence, which appear to the judge unreasonable and insutticient ; 
the judge is to cause the examination of the witness to be taken, notwithstanding the excep- 
tion stated by the law officer; and is to require the latter, on the completion of the trial, to 
declare in his futwa the sentence to which the prisoner would have been liable, if the evidence 
of the witness or witnesses objected to had been admissible under the provisions of the 
Mahomedan law. In such cases, however, if the conviction of the prisoner depend exclusively 
or principally upon the evidence of the witness or witnesses objected to by the law officer, 
the judge is not to pass any sentence ; but is to refer the trial to the nizamut adawlut; which 
court, after taking a futwa from its law officer, is empowered to pass such sentence as may 
be deemed just and proper, under the regulations in force. Reg. XVII. 1817, sect. 5. 


1299. Under the above rule, in a case in which the conviction of a prisoner rested prin- 
cipally upon the evidence of two females, whose testimony the law officer considered insuffi- 
cient for conviction, it was held incumbent on the session judge to refer the case for the 
orders of the nizamut adawlut. Const. No. 1045. 


1300. When a person charged with a criminal offence, and brought to trial before a 


» sessions court, is acquitted of the charge by the futwa of the Mahomedan law officer present 
° at the trial, and the judge before whom the trial is held, on full consideration of the evidence, 


and of all the circumstances of the case, is of opinion that the proof against the prisoner, 
whether founded on his free and voluntary confession, or on the testimony of credible 
witnesses, or on circumstances of strong presumption, is sufficient to convict the prisoner of 


(@) If the session judge considers the prisoner guilty of the charge preferred against him, but doubts whether he can be 
convicted under the law, it is the practice far him to refer the case for the final orders of the sudder court, with a fall report, 


etating his own opinion on any points of law arising therein regarding which he is in doubt. 
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the whole, or any part of the charge, so as to render him a proper object of punishment, the 
judge is not to pass any sentence; but is, as directed by the regulations in all cases wherein 
a judge disapproves of the futwa of the law officer, to transmit without delay the whole of the 
proceedings on the commitment and trial, with the futwa of the law officer, to the nizamut 
adawlut; and is to state in a letter to that court the specific crime or crimes, which he 
considers established against the prisoner. Reg. XVII. 1817, sect. 2 
1301. Inthe event of a prisoner committed on two counts being convicted on only one _ 86, if judge con- 


viets on only one 


count by the session judge, and only on the other count by the law officer, the judge count, and law 
officer only on the 


is not competent to pass sentence, but should refer the trial to the nizamut adawlut. other, 


Const. No. 971. 

1302. Ina case of conviction by the law officer of robbery with attempt to murder, the Examples of re- 
trial must necessarily be referred to the nizamut adawlut, whether the judge concurs in or ferriblo trials, 
dissents from the futwa. N. A. R. vol. 2, page 264. 

1303. All cases of burglary attended with corporal injury in such decree as to endanger 
life must be referred for the final orders of the nizamut adawlut, under cl. 4, sect. 8, 

Reg. XVII. 1817. N. A. RB. vol. 4, page 284. 

1304. Under the provisions of Reg. XVI. 1825, the case of a chokeedar convicted of a Exam of trie 

dacoity is not necessarily referrible to the nizamut adawlut. N. A. R. vol. 5, page 68. epee 


1305. Aconviction on acharge of administering intoxicating drugs is not necessarily 
referrible to the nizamut adawlut. The provisions of cl. 4, sect. 8, Reg. XVII. 1817 refer to 
persons guilty of administering drugs of such a nature as to endanger life. N. A. R. vol. 5, 
page 121. C.O. No. 64 of vol. 3. 

1306. A session judge, concurring with the assessors in a verdict of justifiable homicide, 
referred the trial to the nizamut adawlut, because the prisoner had concealed the body of the ;, 
deceased. This, besides that it had formed no portion of the charge, was deemed an insufficient 
ground of reference. N. A. R. vol. 6, page 78. 

1307. In all trials, wherein the Mahomedan law officer considers the prisoner liableto Discretion- 
discretionary punishment (¢azeer, acovbut, or scasut), his futwa is to declare the same gene- 8ry punish- 


rally, with astatement of the grounds on which the prisoner is adjudged subject to dis- patente 
cretionary punishment; leaving the measure of punishment in such cases to be determined praamalas Of 

) eave 
by the session judge before whom the trial is held, or by the court of nizamut adawlut, under mossure —_ insh- 


° e e ° ment to th d 
the provisions contained in this or any other regulation. Reg. LIII. 1803, sect 2, cl. 1. eee: 
Sentence to he 


1308. Ifthe crime, for which the prisoner is declared liable to discretionary punishment, a 
in such cases, has been specifically provided for by any existing regulation, denouncing has boon provided 
the penalty to be adjudged on proof of the commission of such crime; and the judge before tion. pee 
whom the trial is held considers the crime to have been established against the prisoner, . 
whether by his free and voluntary confession, or by the testimony of credible witnesses, or 
by strong circumstantial evidence ; he is to sentence the prisoner to suffer the punishment for 
such crime prescribed by the regulations ; or, if the case be referrible to the nizamut adawlut, 
to transmit the trial, with his opinion thereupon, to that court. Reg. LIII. 1803, sect, 2, cl. 2. 
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1309. If the crime, for which the prisoner is declared liable to discretionary punishment, 
has not been specifically provided for by any regulation denouncing the penalty to be adjudged 
on proof of the commission of it; but is such as would have subjected the prisoner to the 
specific penalty of hudd or kisas, provided by the Mahomedan law, if he had been convicted 
by fall legal evidence ; and the futwa of the law officer declares him liable to discretionary 
punishment in consequence of the evidence not beingsuch as the Mahomedan laws requires 
for a sentence of hudd or hisas, though sufficient to convict the prisoner on strong presump- 
tive proof or violent presumption (ghalib-oo-zun); the judge before whom the trial is held, 
provided he concurs in the conviction of the prisoner, is to require the law officer to declare 
by a second futwa to what specific punishment (of hudd or kisas) the prisoner would have 
been liable under the Mahomedan law, if he had been convicted by full legal evidence ; and 
is to proceed thereupon to pass sentence according to such second futwa ; (commuting the 
punishment if any regulation requires it ;) or, if the case be referrible to the nizamut adaw- 


lut, he is to transmit the trial with his opinion to that court. Reg. LIII. 1803, sect. 2, 
cl. 3. 


1310, The judge before whom the trial is held, is to proceed in like manner as directed 
in the preceding clause, when the crime of which the prisoner is convicted (whether upon 
full legal evidence, or upon strong presumptive proof) has not been specifically provided for 
by any regulation; but would subject the prisoner to the specific penalty of hudd or kisas 
provided by the Mahomedan law, if the sentence against him for such penalty were not bar- 
red by some special exception, or scrupulous distinction (shoobah ), not affecting the nature and 
criminality of the offence, and evidently repugnant to the principles of equal justice, in conse- 
quence of which bar to a judgment for the specific penalty the prisoner is ‘declared liable to 
discretionary punishment. In such cases the law officer is to declare by a second futwa to 
what punishment the prisoner would have been liable under the Mahomedan law for the 
crime committed by him, if the special exception or distinction, by which hudd or kisas is 
barred in the particular case, had not existed; and the judge is to proceed thereupon as 
directed in the preceding clause. Reg. LIII. 1803, sect. 2, cl. 4. 


1311. Nothing in this section, however, is to be construed as authorizing a sentence of 
discretionary punishment exceeding, or equal to, the specific punishment prescribed by the 
Mahomedan law, in cases where such specific penalty is remitted or mitigated by the provi- 
sions of the Mahomedan law, in consideration of circumstances which alter the nature, and 
diminish the criminality, of the offence, unless such enhanced or equal punishment for the 


crime in question has been expressly denounced by some regulation in modification of the 
Mahomedan law. Reg. LILI. 1803, sect. 2, cl. 5. 


1312. Whenever the futwa be dispensed with, and the crime of which the prisoner is 
convicted be one, which the judge is not specifically empowered by the regulations to punish, 
he is not to proceed to pass sentence, but is to refer the case for the consideration of the 
nizamut adawlut, stating at length in the proceedings the opinion of the panchayat, assessors, 
or jury, and his own opinion as to the crime proved, and the nature and extent of the punish- 
ment, which should be awarded. Reg. VI. 1832, sect. 4, cl. 1. 
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1313. Nor is any part of this regulation tobe considered to authorize the infliction of 
any punishment whatever upon suspicion only (termed by the Mahomedan lawyers wuhm, 
shuk, or shoobuh zaeefah ) when the evidence against the prisoner is undeserving of credit ; or 
the presumption of his guilt, arising from credible testimony or circumstantial evidence, is 
weak ; and does not amount to the degree of strong and violent presumption held sufficient 
for conviction, and recognized as such in the Mahomedan law under the denominations of 
ghalib-oo-zun, akbur-oo-raee, and shoobuh-u-cuvvee, or shoodeed. When the judge, before 
whom the prisoner is tried, does not consider him convicted on such presumptive proof, or 
on the evidence of credible witnesses, or on his own confession, he is not to sentence the 
prisoner to suffer any punishment, whatever may be the futwa of the law officer. But, 
upon proof of notorious bad character, the judge may direct the magistrate to detain the 
prisoner in custody, until he gives sufficient security for his future good behaviour and 
appearance when required. Reg. LIII. 1803, sect. 2, cl. 6. 

1314. Ifthe crime of which a prisoner is convicted, and for which he is declared liable 
to discretionary punishment has neither been specifically provided for by any regulation, nor 
by any stated penalty in the Mahomedan law; and the judge before whom the trial is held 
considers the crime to have been established against the prisoner and deserving of punish- 
ment; he is to adjudge the prisoner, after consulting with the law officer respecting the 
measure of punishment which under the discretion left by the law, and the whole of the 
circumstances of the case, should be inflicted upon the prisoner, to suffer such punishment as 
appears adequate to his guilt, and the nature of the offence of which he is convicted ; not ex- 
ceeding corporal punishment of thirty-nine stripes, and imprisonment with hard labor for seven 
years. If in any instance this degree of punishment appears to the judge insufficient, in a case 
not specifically provided for by the Mahomedan law or the regulations, he is to transmit the 
trial with his sentiments thereon to the nizamut adawlut. Reg. LIIL 1803, sect. 2, cl. 7. 

1315. Under the above provision the session judge may award a pecuniary fine com- 
mutable to imprisonment. N. A. R. vol. 3, page 130. But he cannot award imprisonment 
and fine with further imprisonment in default of payment. Reports Z. J” 1852, part 2, 
page 184; and 1855, part 1, page 729. Reports WM. P. 1856, part 1, page 307. 

1316. In many cases of corporal injury, extending even to mazhem, the law officers 
declared the prisoners on full conviction liable to hukoomut-i-udl only, or a just award, which 
is construed by them to mean payment by the prisoner of the expenses incurred for medicines 
and medical attendance by the party injured. Such reparation being considered wholly 
inadequate, it was enacted that the judge should, under such futwa, be competent to pass 
sentence of imprisonment for any period not exceeding seven years, with power to refer the 
record to the nizamut adawlut in any case in which they deem that degree of punishment inade- 
quate; and that on receipt thereof the nizamut adawlut, after requiring a further futwa froin 
their law officers, should pass ‘sentence of imprisonment for such limited period of time, as 
under all the circumstances of the case may be equitable and just.(a) Reg. IV. 1822, sect. 6. 


(a) In acase, in which certain convicts, under sentence of perpetual imprisonment, were found guilty of assault and wound- 
ing, and declared by the law officer liable to tazeer as well as hukoomut-i-udl, it was held that the above provision docs not 
preclude the judge from awarding corporal punishment under cl. 7, sect. 2, Reg. LIII. 1803. N. A. R. vol. 2, page 862., 
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1317. Whenever a prisoner is brought to trial before a sessions court for two or more 
distinct offences, included in separate commitments, and is convicted at the same session of two 
or more offences, the prescribed penalties of which, under the regulations in force, exceed in 
the aygregate thirty-nine stripes and imprisonment for fourteen years; but do not, for the 
crime established against the prisoner on any one commitment, amount to death or imprison- 
ment for life (in which case the trial would be referrible to the nizamut adawlut); the judge 
is authorized to reduce the prescribed punishment for the whole of the offences of which the 
prisoner is so convicted at the same session, so as not to exceed in the aggregate thirty-nine 
stripes and imprisonment in banishment from the district for fourteen years; provided he is 
of opinion, on consideration of the several acts of criminality established against the prisoner 
and the circumstances of each case, that the punishment above specified is sufficient. Ifthe 
judge, however, is of opinion that the prisoner is deserving of imprisonment for a longer 
period than fourteen years, he is to pass sentence in the several cases for the punishment 
prescribed by the regulations (except that the number of stripes to be adjudged against a 
prisoner at any one session does not exceed thirty-nine), and is to transmit the proceedings 
on each case, with a report of the circumstances, and his sentiments upon the punishment 
which should be inflicted upon the prisoner, for the final sentence or order of the nizamut 
adawlut. Reg. XV. 1814, sect. 2, cl. 1. 


1318. The principle of the above clause is also to be considered applicable to cases, in 
which prisoners, convicted and sentenced at a preceding session, are convicted at a subsequent 
session of another offence committed before their first conviction and sentence. But it is not 
meant to apply to any new offence committed by a person after his conviction ofa former 
offence, whether the period of confinement to which he has been sentenced for his former 
offence has expired at the time of his committing the subsequent offence or otherwise. 
Reg: XV. 1814, sect. 2, cl. 2. 


1319. A consolidated sentence for distinct offences must not exceed in amount the 
aggregate of the penalties which might have been separately imposed. Reports W. P. 1854, 
part 1, page 612. 


1320. When a prisoner, committed or held to bail for trial before the sessions on two or 
more distinct charges, is liable on one or more conviction to a sentence of imprisonment for 
fourteen years; and the further charge or charges against the prisoner are not such as would, 
on conviction, subject him to a sentence of death or imprisonment for life, it is not requisite 
for the judge to try such additional charge or charges, unless there appears to be special and 
sufficient cause for trying the same. But, whenever a judge exercises the discretion thus 
vested in him, he is to report the same with his reasons to the nizamut adawlut in the statement 
transmittible to that court of sentences passed by the sessions court, or, if the trial held upon 
the prisoner is on any account referrible, in the letter accompanying such trial ; and it is 
competent to the nizamut adawlut to order a farther trial of the remaining charge or charges 
against the prisoner in all cases wherein that court may judge it proper so todirect. Reg. XV. 
1814, sect. 2, ol. 3. 
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1321. The provisions of Reg. XVI. 1825,(a) which declare the minimum punishment 
which a session judge can award in certain cases of robbery, do not alter the above provisions, 
under which the judge is competent to reduce the punishment of prisoners convicted of two 
offences to fourteen years’ imprisonment. N. A. R. vol. 2, page 459. 


1322. When a prisoner is committed in several cases, it is imperative on the judge, 
under the above provisions, to try the whole or a sufficient number of the charges, until, upon 
a consideration of the several acts of criminality established against the prisoner, he is of 
opinion that a sentence of fourteen years’ imprisonment, 1s sufficient and adequate, and that 
no reason therefore exists for trying the remainder. Const. No. 1011. 


1323, A prisoner was committed in two cases, charged in the first with murder by 
poison, and in the second with administering poisonous drugs with intent to rob; and being 
convicted in the first and declared liable to seasut extending to death, the judge of circuit 
did not think it necessary to proceed to the trial of the additional charge, which could lead 
only to an inferior penalty; but the nizamut adawlut deemed it advisable to proceed with the 
trial as it might tend, if proved, to establish an assertion made by the judge, that “the prisoner 
was in the habit of travelling about plundering by means of administering poisonous drugs.” 
N. A. R. vol. 2, page 51. 

1324. When a prisoner is charged with two or more distinct offences, the record of 
each trial should be kept separate; and a futwa should be taken on each individual case, not 
onthe whole collectively; under each futwa the judge should record his assent or dissent ; 
and each of the trials should refer to the one last tried, which should include in its final order 
all the three cases. N. A. R. vol. 2, page 140. 


1325. When a prisoner is convicted of two offences, and labor is commutable to a 
fine in only one of the two cases, the sentences should be kept clistinct. Reports W. P, 1854, 
part 1, page 612. 


1326. Under the Mahomedan law it is said, that one punishment suffices for every pre- 
vious repetition of the same offence; and this rule is strictly applicable to the specific punish- 
ment adjudged under a sentence of hudd; when extended to sentences of tazeer, it leaves a 
considerable discretion with the judge in apportioning the punishment to the number of 
offences committed, as well as to their degree of criminality. This consolidation of sen- 
tences (fedakhtl) would not militate against a due enforcement of the above provisions, if the 
judge were careful to make the law officer deliver his futwa in conformity with cl. 1, sect, 2, 
Reg. LILI. 1803, when the prisoner is liable to discretionary punishment. C. O, No. 140 
of vol. 1. 


1327. A case of burglary and theft was referred to the nizamut adawlut, because the 
prisoner was recommended to be transported for life in a case of dacoity transmitted at the same 
time: but, ashe was acquitted of the latter charge, the former case was 
circuit judge to be disposed of in the usual manner. N. A. R. vol. 3, page 1 
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SECTION. XXXVII 


OF CORPORAL PUNISHMENT. 


1328, All provisions of the [then] existing regulations, which authorize a sentence of 


corporal punishment by any court or any officer exercising magisterial powers, are 
rescinded.(a) Reg. IJ. 1834. sect. 2, cl. 1. 


. 1829. Whenever a case comes before such court or officer, in which a prisoner would 
be liable to corporal punishment under the [then] existing regulations, in addition to the 
period of imprisonment limited by the regulations, it is competent to such court or officer, 
passing sentence, to direct an additional period of imprisonment, as follows: courts of nizamut 
adawlut, or courts of session and circuit, two years,—magistrates or joint magistrates, one 
year,— assistants, principal or other sudder ameens, one month. Reg. II. 1834, sect. 2, cl. 2. 


1330. Assistants exercising special powers cannot in any case award a longer term of 
imprisonment than one month in lieu of stripes. They are, however, at liberty, as in other 
cases in which they deem the prisoner deserving of a degree of punishment beyond their 
competency, to return the case to the magistrate for the issue of final orders, stating their 
own opinion thereon. C. O. No. 162 of vol. 2. Const. No. 883. 


1331. A magistrato has no authority whatever to award corporal punishment [or a 
term of imprisonment in lieu thereof], where it is not expressly given to him by the regula- 
tions: his general powers of punishment, as laid down in sect. 19, Reg. IX. 1807, are limited 


- to fine and imprisonment. C. O. No. 259 of vol. 1. 


13382. As burkundazes, chokeedars, &c. were not formerly liable for neglect of duty 
to stripes in addition to imprisonment, the provisions of Reg. IT, 1834, in prohibiting the 
infliction of corporal punishment, do not authorize any addition to the period of imprison- 


ment, to which the officers in question were liable previous to the issue of that enactment.(b) 
C. O. No. 238 of vol. 2. 


1333. So, as corporal punishment could not legally be awarded in a case of fraudu- 
lently taking cash and bank notes from the treasury, additional imprisonment for two years 
in lieu of stripes could not be awarded. Reports LZ. £. 1852, part 1, page 112. 


1334, A sentence of imprisonment for one year in lieu of stripes, in addition to a sentence 


of six months’ imprisonment, passed by a magistrate, is, not illegal under the wording of the 
above provisions. Const. No. 1183. 


(a) By Act IT. 1844, corporal punishment has been legalized in certain cases of petty theft; but its provisions will be 
more appropriately mmticed in the chapter of theft, than in this place. 

(b) By sect. 6, Reg. 111. 1812, and sect. 9, Reg. XIV. 1816, chokeedars and other watchmen, and burkundages 
and inferior police officers, were liable to corporal punishment instead of fine or imprisonment, ‘* provided the offender shall 
appear a fit object of corporal punishment, and the magistrate shall be of opinion that the infliction thereof will operate asa 
better example than the penalties of fine or imprisonment." 
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1335. A magistrate is competent, under the above provisions, to award imprisonment 
for a period of one year in lieu of corporal punishment, in addition to the term he is authoriz- 
ed to award under sect. 5, Reg. XII. 1818, in the case of a convict making his escape. 
Const. No. 1184. 


1336. The above provisions do not exempt convicts, sentenced to labor in irons, from 
such moderate corporal punishment during their imprisonment, as may be unavoidable for 
the maintenance of the discipline of the jails. Reg. IL 1834, sect. 6. 


1337. The session judge is not competent to award stripes under the foregoing section, 
that power being vested solely in the magistrate for the maintenance of discipline in the jail. 
Const. No. 1302. . 

1338. All offences which are opposed to the maintenance of good order and discipline 
in the public jails (as those enumerated in sect. 5, Reo. XIV. 1816)are punishable with stripes 
under sect. 6, Reg. II. 1834, when established against convicts sentenced to labor in irons. 
But it must be borne in mind, that the corporal punishment should be moderate, and that it 
should be inflicted only when it is thought to be “ unavoidable for the maintenance of the disci- 
pline of the jail.” C. O. No. 235 of vol. 3. 


1339. Prisoners punished by the magistrate for breach of jail discipline cannot afterwards 
be tried for the same offence, as any further punishment would be cumulative and therefore 
illegal. N. A. R. vol. 6, page 58. 


1340. No prisoner is to be flogged without the opinion of the civil surgeon being first 
taken as to whether the case is one in which that punishment can be safely administered. 
As a general rule, stripes should be inflicted upon the breech and not upon the back, proper 
measures being adopted to guard against the blows falling upon any other than the part intend- 
ed to receive them. C. O. Govt. Bengal, May 13, 1852. 


1341. Corporal punishment may not be awarded in cases of culpable homicide under 
sect. 7, Reg. XVII. 1817, which was merely intended to limit the term of imprisonment, in 
commutation of deyut, to seven years. Const. No. 352. C. O. No. 293 of vol. 1. In ac- 
cordance with the spirit of this rule, the punishment of stripes was considered inappropriate 
in cases of wounding with intent to kill, and of assault attended with homicide and beating. 
N. A. R. vol. 2, pages 269, and 323. 


SECTION XXVIII. 


OF FINES. 


1842. No fines are to be imposed by any court of criminal jurisdiction, save and except 
to the use of government ; and whenever a fine to the use of government is imposed, the 
court who passes the sentence is at the same time, weighing all the circumstances of the 
case, to fix a definite period of imprisonment to be held as equivalent to the fine; at the expir- 


ation of which the persons convicted are to be discharged, although they have omitted to 
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pay the fine. The imprisonment awarded by courts of session under this section, as an equi- 
valent for fines imposed by them, is to be temporary in all cases, and not for life; and their 
sentences are to be executed without reference to the nizamut adawlut. Beng. and Ben. 
Reg. XIV. 1797, sect. 8, cl. 1. Ced. Prov. Reg. VI. 1803, sect. 31; and Reg. VII. 1803, 
sect. 39, cl. 1. 


1343, Whenever the law officer declares prisoners liable to deyué, or pecuniary fines of 
any kind, for any other acts than murder and the several descriptions of homicide specified* 


in sect. 3, Reg. IV. 1797 (Ced. Prov. sect. 15, Reg. VII. 1803); the session judge is to 
commute at his discretion such deyut, or fines, to imprisonment for such period as he thinks 


adequate to the offence; and the sentences in such instamces are to be carried into execution 


without reference to the nizamut adawlut, if for temporary imprisonment ; or referred to that 
court, if for imprisonment for life; which at its discretion is to confirm the said sentences, or 


mitigate, or entirely remit, the imprisonment awarded. Beng. and Ben. Reg. XIV. 1797, 
sect. 4. Ced. Prov. Reg. VII. 1803, sect. 39, cl. 2. 


1344. The power of a session judge to fine is unrestricted as to amount, except when it 
is defined by any specific regulation (as in the case of dhurna by Reg. VII. 1820.) 
Const. No. 959. ‘This rule is confined to the Lower Provinces. C. O. No. 227 of vol. 3. W. P. 


1345. The nizamut adawlut is competent to impose fines to an indefinite amount, com- 
mutable to a limited period of imprisonment. N. A. R. vol. 2, page 304. 


1346. In all cases, in which the magistrates impose fines, the imprisonment to be fixed 
by them, as equivalent to the fines, is not to exceed the period which they can award under 


their general power. Beng. and Ben, Reg. XIV. 1797, sect. 5. Ced. Prov. Reg. VI. 1803, 
sect. 31, Reg. 1X. 1807, sect. 19. 


1347. Ifa regulation, prescribing a fine for any offence, is silent as to the mode in which 
such fine is to be levied, it should be commuted to imprisonment under the above rules 
whenever the party on whom the fine is imposed neglects to pay it:—as in the case of 
persons illicitly cultivating salt churs, under sect. 12, Reg. I. 1824;—or of zumeendars 


neglecting to furnish lists of chokeedars, &., under sect. 21, Reg. XII. 1807. 
Nos. 388, and 1150. 


1348. In all cases of fines by which offenders are or may be punishable by any magis- 
trate, according to the provisions of any Act heretofore passed, or which shall hereafter be 
passed by the governor general of India in council, it is lawful, in case of non-payment, if 
no other means for enforcing the payment are or shall be provided by such Act or otherwise, 
for the magistrate, by warrant under his hand, to levy the amount of such fine by distress 
and sale of any goods and chattels of the offender which may be found within the jurisdic- 
tion of such magistrate; and if no such property is found within such jurisdiction, then it is 
lawful for every such magistrate by warrant under his hand to commit the offender to 
prison, there to be imprisoned only, or to be imprisoned and kept to hard labor, according 
to the discretion of such magistrate, for any term not exceeding two calendar months, where 
the amount of the fine does not exceed fifty rupees ; and for any term not exceeding four calen- 
dar months, where the amount does not exceed one hundred rupees; and for any term not 


Const. 
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exceeding six calendar months, in any other case; the commitment to be determinable in 
each of the cases aforesaid upon payment of the amount. Act II. 1839, sect. 1. 


1349. ‘This provision is applicable to the case of fines imposed under an Act, only when 
no other means of enforcing the payment are provided by such Act. Letter of Nizamut Adawlut 
to Magistrate of 24-Pergunnahs, No. 1415, October 6, 1852. 


1850. A person convicted of a breach of Act XI. 1835 (regarding printing presses) is 
liable to be punished with fine not exceeding a certain amount, and imprisonment not ex- 
ceeding a certain term. Under these provisions the offender must be sentenced to imprison- 
ment in addition to fine; and the fine is not commutable to a further period of imprisonment, 
but must be levied according to the above rule. Const. No. 1325. 


1351. In all cases in which offenders are or may be punishable by any magistrate with 
fine or imprisonment, or both, according to the provisions of any Act heretofore passed, or 
which shall hereafter be passed by the governor general of India in council, and where the 
extreme amount of the fine or imprisonment is not specified, it is not lawful for the magis- 
trate to impose any fine exceeding two hundred rupees, or to imprison the offender for any 
term exceeding six months. Act II. 1839, sect. 2. 


1352. Inallcasesin which offenders are or may be punishable by fine before a magistrate 
according to the provisions of any Act heretofore passed, or which shall hereafter be passed 
by the governor general of India in council, it is lawful for the magistrate, and he is required, 
to receive proof of the commission of the offence upon oath, or upon solemn information in cases 
where 2 solemn affirmation is receivable by law instead of an oath. Act II. 1839, sect 3. 


1353. In this Act and in all Acts heretofore passed by the governor general in council 
the term “ fine” and “ fines” extend to all “ penalties” and “ forfeitures ;” and the term 
* magistrate” extends to all “joint magistrates,” “ persons lawfully exercising the powers of 
a magistrate,” and “ justices.” Act II. 1839, sect. 4. 


1354, The term“ Act,” used above, is employed in contradistinction to the “ Regulation” 
strictly so called, and the provisions of that enactment are not intended to explain anything 
contained in the regulations on the subject of fines. C.O. No. 23 of vol. 3. 


1355. The imposition of heavy fines upon native servants of government, drawing small 
allowances, is objectionable, as involving them in pecuniary difficulty, and inducing them to 
resort to improper practices for the purpose of indemnification, The preferable course is, 
when an officer refuses to do that which his official duty requires of him, to transfer at once 
the office to a more obedient holder. ©. O. No. 60 of vol. 3. 

1356. The creation and maintenance of unauthorized funds in the public offices, through 
the means of fines, or from deductions made from the pay of establishments, is prohibited ; 
and sums thus accruing should be carried to the credit of government. ©. O. No. 90 of 
vol, 3. 

1357. The form of a general register of fines is prescribed,® the object of which is to 
provide against the misappropriation, on the part of the ministerial officers, of moneys paid 
in to court; but it is not intended to prevent the adoption of any additional checks, which 
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the officer presiding in the court considers necessary. Due attention is to be paid to the entry 
in the register of all fines immediately they are imposed,—to the issuing of perwannahs to 
the nazir to realize the amount of such fines,—and to the examination of the register at the 
commencement of every month by the head clerk, serishtadar, nazir, and treasurer of the 
court. C. O. No. 4 of vol, 3. 


SECTION XXIX. 
OF LABOR AND IRONS. 


1358. In all cases of misdemeanor, or offences punishable under sect. 19, Reg. IX. 
1807, the magistrate may include labor as a portion of the sentence, when it is thought 
fit that labor should be imposed [unless, of course, the award of labor should be specially 
prohibited by law]; and in passing sentence officers are invariably to record, whether the im= 
prisonment is to be with or without labor. ©. O. No. 99 of vol. 4, £2. 2 Labor can form 
part of the punishment only when included in the sentence. Resolution Nizamut Adawlut 
No. 292, April 3, 1846. See para: 1374. 


1359. Reg. II. 1834, in no way defines the classes of cases, in which the criminal courts 
are competent to pass a sentence of labor. It only declares in what cases a fine must, in the 
first instance, be imposed in lieu of labor. Reports Z. P. 1853, part 1, page 727. 


1360. In all cases of conviction for offences in which a sentence of imprisonment is 
passed for a period of less than five years, (with exception to the offences of murder, dacoity, 
highway robbery, burglary, theft, receiving stolen or plundered property, forgery, perjury, 
arson, and rape, or of convictions of any attempt to commit any of those offences) the crimi- 
nal courts are required to commute the penalty of labor with or without irons, which they 
are authorized to award in addition to imprisonment, to a fine not exceeding the amount 
which they are respectively competent to impose under the regulations in force ; such fine to 
be regulated with reference to the nature of the offence, the circumstances in life of the 
offender, and the term of imprisonment to which he is sentenced. The court imposing the 
fine is to fix a certain day within a reasonable time not exceeding one month for the pay- 
ment thereof, and to direct that, in default of payment by the period prescribed, the 
prisoner be subjected to labor without fetters, until such fine be paid, or if not paid, until the 
completion of the term of his sentence. Nothing in this rule is to be construed to supersede 
the power of the commissioners of circuit, session judges, or nizamut adawlut, of exempting 
persons from labor and irons in any case whatever in which they deem such exemption just 
and proper. Reg. IT. 1834, sect. 3, cl. 1. 


1361. Under the above provisions, when a prisoner is sentenced to imprisonment for five 
years and upwards the labor cannot be commuted to a fine. ©. O. No. 221 of vol. 2. 
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1362, Whenever labor is imposed according to C. O. No. 99 of vol. 4, it must be cotbor must be 
made commutable to fine in all cases in which commutation is required by Reg. II. 1834. the ° law Sins 


Reports Z. PF, 1853, part 2, page 359. commutation. 


1363. Since the term forgery, as above used, does not necessarily comprehend the crime _ Constructions of 

He : ‘ : excepted offences ; 

of issuing forged coin, documents, &c. knowing them to be forged, the punishment of labor issuing forged do- 
on conviction of such offence is commutable to fine. Const. No. 899, oe 


1364, As wounding with intent to murder is equivalent to an attempt to commit murder, wounding with in- 
labor in such case cannot be commuted to fine. Reports W. P. 1856, part 1, page 510. one ener 


1365. The guilty possession of stolen property (as distinguished from the guilty receipt) guilty possession ; 
is not one of the exceptions; and therefore labor awarded in such case is commutable to fine. 
N, A. R. vol. 6, page 175. 


1366. So, in cases of conviction for burglary, when the crime does not amount to more privity to burglary ; 
than simple privity, the penalty of labor must be held to be commutable to a fine. Const. 
No, 1178. * 


1367. Accessaries before and after the fact being felons in consideration of law, the 
privilege of commuting labor to a fine should not be extended to them, as to those convicted 
of privity which is a misdemeanor only. C. O. No. 8 of vol. 4. 


accessaries ; 


1368. A prisoner sentenced to imprisonment for escaping from jail is entitled toexemp- _gaditional impri- 
tion from labor, on payment of a fine, for the period of his confinement for that specific 
offence. Const. No. 1215. 


1369. Incases in which a magistrate may sentence to aterm of imprisonment with rho samo rules 
labor, and also to a fine commutable to a further period of imprisonment (as in cases of affray SpPly in the case 
unattended with aggravating circumstances, under sect. 3, Reg. VIII. 1828), he is compe- Prisonment in leu 
tent to award labor during the further period of imprisonment as during the original term ; 
and he may make the labor redéemable by a fine for both periods. If labor is not awarded 
in the former division of the sentence, it ought not to be awarded in the other. Const. 


Nos. 972 and 1264. 


1370. All prisoners exempted from labor on payment of a fine under the above rule Prisoners exempt- 
are, as far as practicable, to be kept separate, both in and out of the jail, from convicts under Be kent eoparaia., 
sentence of labor in irons; and magistrates, and superintendents of prisoners, and their sub- 
ordinate officers, are to be careful to prevent all communication between the two classes. 

Reg. II. 1834, sect. 3, cl. 2. 


1371. Three prisoners, sentenced to imprisonment without irons, and to labor inside dara 
the jail, petitioned to be allowed to work on the roads, and agreed to have gyves put on their may not be allow 
legs; it was held by the nizamut adawlut, that the local officers were not competent to make eon at their own 


any alteration in the sentence passed on the prisoners. Const. No. 1006. 
1372. The above rules are to be held to apply equally to persons convicted by the td —_ rules 


. . licable to 
magistrates, joint magistrates, and assistants, and by the principal and other sudder ameens ; ‘aap aaa 


but they. are not intended to interfere with the general discretion vested in the magistrates aad their gobor- 
of imposing eaerts or otherwise restraining refractory prisoners under the provisions now are may sl- 
8 Q 


250 SUBJECTS RELATING TO THE CONDUCT OF CASES. 


ways impose fet- in force for that purpose; nor to exempt from a sentence of labor, with or without irons, 
prisoners, or those convicts who having been relieved therefrom effect their escape from a jail or other place of 


ee confinement, or from the custody of their guards, and have been re-apprehended. Reg. II. 
1834, sect. 4. 


Fetes shag 02 1873. Session judges may insert an exemption from hard labour in the warrants issued 
ee by them to the magistrate, in cases wherein, on consideration of the rank or situation in life 


ofany person sentenced to imprisonment, they consider him to be an improper subject of 
hard labor. C. O. No. 44 of vol. 1. 


te ae specific 1374. In all cases wherein no specific orders are issued either by the nizamut adawlut, 

the imposition of or sessions court, for the confinement of a prisoner with or without irons, the magistrate is 

pa discretion. at liberty to exercise his own discretion, and to direct the prisoner to be confined in fetters 
or not, according as the same appears proper or necessary for his safe custody, from the 
nature and circumstances of the case, considered with the prisoner’s rank and former condi- 
tion in life. ©. O. No. 122 of vol. 1. 


Cases of native 1375. The above rule is applicable to the cases of native soldiers and camp followers, 


who are made over to the civil authorities to undergo sentences of imprisonment adjudged 
against them by courts martial. OC. O. No. 155 of vol. 3. 


Butin such cases 1376. Inthe case of certain persons sentenced to five years’ imprisonment by the niza- 
labor and frons ° . ‘ ° ‘ . 
should not beim- mut adawlut, in which the sentence made no mention either of labor or irons as forming part 
ogee on of the punishment, the magistrate was informed, on a reference, that it was intended that 
eee they should be confined without labor and without irons, unless the conduct of the prisoners 
should render a resort to this species of restraint and punishment necessary to the due preser- 
vation of discipline in the jail. N. A. R. vol. 3, page 49. 


Labor is not to be 1377. Magistrates are not to work upon the roads persons unfit to be so exposed from 
tet. their previous habits, or the nature of their offence; and they are generally restricted from 

passing a sentence of fetters in cases of misdemeanor ; or from imposing them on any person 
confined for such offence, except in the event of special necessity arising out of the bad con- 
duct of the offender during his imprisonment, which may make such restraint indispensable 
for his security: the magistrates therefore, in placing fetters under this restriction on any per- 
son convicted of misdemeanor, are to record on their proceedings the grounds of the measure 
in each case. ©. O. LZ. P. Nos. 217 and 228; and W. P. No. 224 of vol. 1. 


demeanors, 


1878. The following form is prescribed for warrants of imprisonment including a sen- 

Form of warrant oye es 
of imprisonment tence of fine in lieu of labor, under the above provisions : “————and sentenced to be im- 
dap enti ae prisoned without irons for years from this date, and to pay a fine of rupees , on 


or before the———day of. , or, in default of payment, to labor, until the fine be paid, or 
the term of sentence expire.” C, O. No, 146 of vol. 2. 
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SECTION XXX. 


OF TUSHEER. 


1379. Itis not lawful for any court or magistrate, within the territories under the go- 
vernment of the East India Company, to sentence any offender to be publicly exposed by 
tusheer, or to any other degrading exposure. Act II. 1849, sect. 2. 


SECTION XXXI. 


OF TRIALS REFERRED AND CALLED FOR. 


1380. The sessions court is to transmit to the nizamut adawlut copies of the proceedings 
on the trial of all prisoners, whom it sentences to suffer death, or who in the opinion of the 
court are deserving of capital punishment, within ten days after the trial is completed, or as 
much earlier as from the state of business may be practicable. Reg. IX. 1793, sect. 58. 
Reg. VII. 1803, sect. 27. 

1381. In the transmission of trials to the nizamut adawlut, the session court is to give a 
preference, as far as practicable, to those trials in which the prisoner or prisoners have been 
sentenced to capital punishment, or are liable to suffer such under the regulations. Reg. IV. 
1797, sect. 13. Reg. VII. 1803, sect. 36. 

1382. In the transmission of the proceedings to the nizamut adawlut, the session judge 
is to be guided by such forms and instructions as he receives from that court. Reg. IV. 1797, 
sect. 14. Reg. VIL 1803, sect. 38. 

1383. The session judge is competent to hold to bail, or to direct the magistrate to admit 
to bail, any prisoner or prisoners, whose trials are referrible to the nizamut adawlut in conse- 
quence of the judge not concurring in the futwa of the law officer for the conviction of the 
prisoner. When the prisoner is not able to find bail, the judge is, with the least possible 
delay, to transmit the proceedings held upon the trial with a letter stating the grounds, on 
which he does not concur in the futwa of the law officer, to the nizamut adawlut; and the 
law officers of that court are to deliver their futwa, as soon as possible after the receipt of the 
trial, for the early sentence or order of the court. Reg. XIV. 1810, sect. 7.. 


1384. A judge on circuit is invariably to transmit the counterpart record of the proceed- 
ings from the station where the trial has been held, before he proceeds to any other station ; 
tnless from the number of referrible trials, his detention, while the record is transcribing, 
would be such as materially to impede the circuit ; in which case he may defer the transmission cago 
of the trial till his arrival at the next station; reporting to the nizamut adawlut, before he 
quits the station at which the trials were held, what referrible trials are so deferred, the 
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dates on which they were respectively held, and how soon the records will be transmitted. 
But the transmission of trials is not, in any instance, to be delayed beyond ten days after 
the arrival of the judge at the next station, without strong and special reasons of absolute 
necessity, to be fully and immediately reported for the information of the court. C. O. 
Nos. 27, 143, and 181 of vol. 1. 

Delay in forward- 1385. It is essential to the ends of justice that delay in transmitting the records 


a oe of trials referred should be obviated, as well to prevent the lengthened confinement of 


conridered inex- prisoners, who may be ultimately acquitted by the nizamut adawlut, as to expedite the 
punishment of those who may be convicted. No valid excuse can possibly exist for the 
unnecessary procrastination of their despatch ; and the nizamut adawlut requires the judges 
so to regulate their own time, and that of their officers, that no cause of dissatisfaction may 


occur on this score. Reg. X. 1799, preamble. C. O. Nos. 54 (para. 24), and 135 (para. 5) 


of vol. 2. 
Record. 1386. As soon as possible after the close of any trial referrible to the nizamut adawlut, 
_s comitervet Rt and with no further delay than is necessary to transcribe the proceedings held thereon, the 


ed with English session judge is to transmit a complete and exact counterpart of the orginal record of all 
etter con 


the opinion of the proceedings held, and papers received, relative to such trial, with an English letter stating 
judge. Ree oe his opinion on the evidence, and on the guilt or innocence of the prisoners. The record is to 
*e cereale be authenticated by the signature of the judge, and the seal of the law officer, before whom 
clude, the trial has been held ; and is to include the whole of the proceedings held before the sessions 
court, with every examination, exhibit, or material paper of whatever denomination, taken 
by or delivered to that court. The whole of the proceedings and papers received from the 
= Raga Gy epernies magistrate, upon the case referred, are also to be annexed to, and transmitted with, the pro- 
so = Shale ceedings of the sessions court; but any variations between the depositions of the witnesses be- 
a  aore the magistrate, and session judge, are to be carefully noticed on the proceedings of the 
*», 686 andil7s, latter, as directed in cl. 7, sect. 7. Reg. IV. 1797*; and any confessions of prisoners before the 
magistrate, any inquest taken in cases of homicide, or any other evidence appearing on the 
proceedings of the magistrate, are to be entered, with the necessary proof, on the proceedings 


of the sessions court. Reg. X. 1799, sect. 2. Reg. VII. 1803, sect. 41. 


Report of inquest 1387. In all references of trials of murder, the report made to the magistrate of the 

Re igoc eg doa inquest held on the body of the deceased is invariably to be transmitted with the proceedings. 

sions proceedings. Tf no inquest has been held, the cause of omission is to be noted in the letter accompanying 
the trial, the magistrate being called upon if necessary for an explanation. C. O. No. 17 
of vol. 1. 


opt, cegotines 1555. ‘Vopies only of the proceedings of the sessions court are to be transmitted to the 
court to be copied; nizamut adawlut, the originals being retained for record in the office. And in order to enable 
cae ger toasaist the judge to prepare such copies with the least possible delay, the magistrate is required, on 
diac ol ‘explo the application of the judge, to afford as far as practicable the assistance of his native officers in 
transcribing the original proceedings; and the judge may also employ any additional mohurirs 
he mev find necessary for the same purpose, transmitting a contingent bill on this account 


sanction of government. The proceedings and papers received from the magistrate, 
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required by the above provisions to be transmitted to the nizamut adawlut, are to be trans- are to be sent in 
mitted as received from the magistrate without making copies of them; and such papers, after be 

the nizamut adawlut has passed sentence on the trial, are to be returned to the sessions court. seer ere 
The object of sending thesepapers in original is to avoid the delay, trouble, and expense, at- 

tending the copying of them ; and no copies, therefore, should be taken, except in special cases 

where peculiar reasons render it advisable. C.O. Nos. 27, and 28 of vol. 1; and Nos, 135 

(para. 5), and 191 of vol. 2. 


1389. The 6th paragraph of C. O. No. 54 of vol. 2,* was not intended to alter the Original confos- 


practice of filing with the record of trials submitted tothe nizamut adawlut the original con- Badia dicteopy ot 
fessions of prisoners, All original confessions and police reports are to be annexed, in the first ae ree 
instance, to the original record of the trial; and in all cases referred to or called for by ** 9 1164. 
the court, the originals should be transferred to the copy of the record submitted, attested copies 


being retained on the original record. C. O. No. 84 of vol. 2; and No. 52 of vol. 4. W. P. 


* 
1390. Session judges and magistrates are to cause their native officers to be very Caro to be taken 
° “ys . ‘ ‘ in copyin 
careful in transcribing the procecdings'intended for the nizamut adawlut. C. O. No, 22 "°PY" 
of vol. 1. 


1391. By cl. 2, sect. 7, Reg, IV. 1797 ( Ced. Prov. cl. 1, sect. 18, Reg. VII. 1803) pa a, " 
it was directed that Persian translations should be annexed to all examinations taken down pers included in the 
in any other language than the Persian; and by sect. 2, Reg. X. 1799 ( Ced. Prov. sect. 41, ie 
Reg. VII. 1803) these translations were to be included in the record of referred trials trans- 
mitted to the nizamut adawlut. But, since the introduction in the conduct of public business 
of the vernacular language in lieu of Persian, the court in the lower provinces have dispensed* in the lower pro- 
with translations of all proceedings in criminal trials referred to them, with the exception of pase ae 
those cases, tried with the assistance of the law officer, in which the session judge recom- 
mends a capital sentence ; in such cases the translations are to be made in the Oordoo language, | 4; tne Cretan 
and to be submitted ina distinct and separate nuthee. The Western court have dispensed with provinces. 
the translations of evidence recorded in the vernacular language, except in so far as they 
require the session judges, in such cases as relate to districts wherein peculiar or corrupt 
dialects are in use, to transmit all proceedings they may refer to, or send up on a call of the 
court, written in a correct Oordoo style, and a fair and legible character; and direct the 
magistrates, wherever uncommon words or obvious provincialisms, occur ina record of 
evidence, to cause the mohurir at the time of taking it down to enter in the margin the 
corresponding or equivalent term in Persian. C. O. Nos. 26, W. P. and 94, L. P. of vol. 3; 

No 243 of vol. 2; and C. O. S. D. A. No. 42, July Sth, 1839. 


1392. In all trials regularly referred to or called for by the nizamut adawlut, copics Copies of the ver- 
of the vernacular and English calendars are invariably to be placed with the nuthee ; and in panera ene 
the latter a mark is to be placed opposite the name of every witness included therein, who 
has been examined on the trial ; a memorandum also of the names of all witnesses, not named 
in the magistrate’s calendar, whom the judge has thought proper to summon and examine, 
is to be entered thereon. The preparation of the list of papers composing the record ( a form 
of which is annexed to C. O. No. 54 of vol. 2*) is to be carefully superintended. Asmany #5, goneqdiz 


trials are now required to be submitted in original, all depositions are to be correctly and Ne. 10. 
3 8 
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legibly written. ©. O, No. 273 of vol. 1; Nos. 187 and 230 of vol. 3. ZL. P; No. 52 of 
vol. 4; W. P. and No. 2, February 7, 1856. L. P. 


1393. Whenever a magistrate judges it necessary to take a copy of the whole, or any 
part of the original proceedings held by him, in a trial referrible 6y the sessions court to the 
nizamut adawlut, either on account of some of the persons charged with the same offence 
not having been apprehended, or from any other cause, he is to make application to the 
session judge to be allowed to take a copy or extract of such proceedings before the trans- 
mission of them to the nizamut adawlut ; and the judge is to comply with such application, 
unless in any particular instance the immediate transmission of the trial to the nizamut adawlut 
appears indispensably necessary. The magistrate, having taken the copy or extract required 
by him, is to return the original proceedings without delay to the judge, who will then trans- 
mit the same with the proceedings of the sessions court to the nizamut adawlut. When the 
judge deems it necessary to submit the trial without giving the magistrate an opportunity of 
taking a copy or extract of the proceedings held before him, he is to state the circumstance in 
his letter accompanying the trial to the nizamut adawlut, who will either take 


maniatal er Rea fese8ll> 2 at magistrate to be ns 


to pass 


the letter accompanying the reference 
should commence in this form : “ I transmit herewith, to be laid before the nizamut adawlut, 


the proceedings on the trial noted in the margin, held at the station of ——~on the———_.,” 


a sania avensp unc desi The marginal note should con- 
Court of the session judge of zillah Hooghly. tain the particulars, and b d 
: ; 846. ae » 4nd be entere 
Trial No. $ of the calendar for the month of June 184 anene ding 46: thie: fond annie ed! 

Government,............ Prosecutor, the specification of the trial is to be 
versus panes ” in English only. The 
1. Bindrabun Das, aged 36 years, son of 7} body the letter should contain 


Heeranund, apprehended on the Sth May, and 


a brief recapitulation of the cir- 
committed on the 12th June, 


Or Seseans CHROSHR OH e ee 


‘ cumstances stated by the prosecu- 
8. Hurdyal, aged 50 years, son of Govind ! Prisoners. ‘ y P an 
tor, of the evidence adduced in 

Pershad, apprehended onthe 6th May and 
committed on the 12th June, ...... ............. support of the charge, and of the 
def—-- The letter should con- 
Charge... Murder. _ stating the judge's con- 


Date on which the offence was perpetrated, May Srd, currence with, or dissent from, 
Fatwa, heas, [or seasut, as the care may be. the futwa ; together with a distinct 
Both prisoners are in jail. 


expression of the judge’s opinion 
as to the guilt or innocence of the prisoner; and, if the former, the specific crime which in 
his judgment has been established against the 186 of vol. 1: 
No. 54 of vol. 2, paras: 9, 10, and 11. 
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1396. The judge is to note in the margin of the letter, under the charge on which the 
prisoner is committed, the date on which the offence is supposed to have been perpetrated ; 
and opposite to the name of each prisoner the dates of his apprehension and commitment for 
trial. ©. O. Nos. 135 and 148 of vol. 2. 


1397: A note is to be entered in the margins of the letters which accompany trials 


referred to the nizamut, and those called for by them, stating distinctly whether the defend- > 


ants are in jail, or at large on bail, and in the latter case from what date. C. O. No. 147 of 
vol. 3. L. P. 


1398. The names of those prisoners only, in regard to whom the reference is made, are 
to be inserted in the marginal note of the letter of reference ; the inclusion of others, who have 
died or escaped prior to the termination of the trial, or have been acquitted or sentenced by the 
session judge, being calculated to create confusion and to mislead. And no papers are to be 
submitted with the record, which relate exclusively to prisoners regarding whom the reference 
is not made,—as e. g. the defence of such prisoners, or the depositions of witnesses called in 
their behalf. ©. O. No. 228 of vol. 3. WP. 


1399. The names of prisoners, and the sentence, as noted in the margin of the trans- 
mitting letter should exactly correspond with the names and sentence as entered in state- 
ment No. 9. There ought to be no difference in the spelling of the names, as entered in 
the calendar agd letter of reference respectively, and the details of the charges against the 
prisoners should be precisely the same. And both names and charges must be written dis- 
tinctly. C.O. No. 2, February 7, 1856. L. P. 


1400. The judge is to insert, in red ink, in the margin of his report, the name and 
number of the witness or witnesses, to whose evidence he is alluding. C.O. No. 111 of 
vol. 4. L. P. 

1401. The judge is to write the names of all the prisoners, whose trials are referred to 
the nizamut adawlut, in the margin of the letters accompanying the trials, in English, in the 
order in which they are brought forward for trial. ©. O. No. 102 of vol. 1. 


1402. In referring any trials, wherein one or more of the prisoners are liable under thie 
regulations to a sentence of death, the name of such prisoner’s father is to be specified in 
English in the margin of the letter. C. O. No. 126 of vol. 1. 


1403. The court requires particular attention to be paid to the rules of C. O. No. 54 of 
vol. 2," regarding the arrangement of the papers on the record of cases referred, and the 
transmission of them to the nizamut adawlut; as in the case of inattention to these rules it is 
necessary to return the proceedings for revisionand amendment. The additional degree of 
labor, incident to a more careful arrangement of the papers in each case by the ministerial 
officers, is trifling in comparison with the objects contemplated by the circular order in ques- 
tion; and the judge should impress on them that, when it is found necessary to return the 
whole proceedings for amendment, their labor is only increased by their carelessness in the first 
instance.(a) O. O. No. 100 of vol. 2. 


(a) The four last cases in volume 5 of the Nizamut Adawlut Reports are given as pecmes’ of reports of referred trials. 
See pages 141, 186, 193, and 197. But see para. 1409. 
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1404. ‘The judge having referred a trial for dacoity, wounding, and arson, without 
giving, in his letter or in the proceedings, a clear and explicit opinion as to the guilt or inno- 
cence of the prisoner, the case was sent back to him to supply the omission. Const. No. 222, 


1405. In referring any trials for the final orders of the nizamut adawlut, the judge is to 
specify the punishment which, in his opinion, would be adequate to the crime established 
against the prisoners. The Western court, however, excepts from the operation of this rule 
trials held with the assistance of a law officer, in which cases the judge is*to Jeave the mea- 
sure of punishment to be awarded to be determined by the nizamut adawlut, confining himself 
to recording his opinion of the guilt or innocence of the prisoner, and of their relative 
degrees of guilt, should there be more than one prisoner. C. QO. Nos. 22, 153, WP. and 
181 W. P. of vol. 3. 


1406. In referring trials in which imprisonment for life is recommended, the judge is 
invariably to state his opinion, whether such imprisonment should be undergone in transpor- 


tation or in the Alipore jail, with his reasons for proposing whichever of the two is suggested 
by him.(a) C. O. No. 41 of vol. 4. 


1407. Whenever the judge refers the trial of a prisoner or prisoners, whom he consi- 
ders proper objects of capital punishment under cl. 2, sect. 4, of this regulation*; or of 
imprisonment for life; or of a mitigation of punishment under cl. 5 of that section; or of 
an extension, mitigation, or remission of punishment in any case whatevéf; he is to be 
carcful to notice the same in his letter accompanying the trial referred; and is to state at 
large the grounds of his judgment, whether for or against the prisoner, with such of the 


i. e. cases af facts and circumstances in evidence upon the trial, as may be necessary to explain the 


~ 


from 
Q- 


are to be sent with 
the record in cases 
called for, 


. case of the prisoner whose punishment is proposed to be extended, mitigated, or remitted. 


Reg. LITT. 1803, sect. 6, cl. 3. 


1408. Session judges are to submit with each trial called for on perusal of the jail 


* delivery statements, whether the call has been made by letter or by precept, an extract 


from the statements containing whatever information was conveyed in them relative to the 
case called for. When some prisoners have been punished and others released in the same 
case, an extract from each of the statements is required. The same remark applies to 
prisoners whose trials are postponed. But in appealed cases it is unnecessary to submit 
extract copy of sessions statement No. 6, when the original statement has been previously 
subinitted to the court.(b) C. O, Nos, 110, and 149 of vol. 2; No. 164 of vol. 3; W. P. and 
No. 13 January 12, 1855. Z. P. These extracts are not required in the Western Provinces. 
©. O. No. 277, March 5, 1855. W. P. 


(a) By C, O. No. 180 of vol. 3, the judge was directed invariably to recommend in such cases a sentence of transporta- 
tion for life instead of imprisonment for life ; the object of which was to save the time of the court, as & single judge could not, 
oa a recommendation of imprisonment for life, pass sentence of transportation, which is considered an aggravation of punish- 
ment. But this ruio is no longer required to be observed, in consequence of the enactment of Act XIV. 1844, which authorizes 


@ single judge of the sudder court to pass sentence of transportation beyond ses for life against a prisoner recommended to 
be imprisoned for life. C. O. No. 229 of vel. 8. L, P. See para. 1491. 


(b) For particulars to beetated in letters transmitting appealod cases, see para. 1294. 
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1409. In his English decisions and reports on criminal trials, the judge should en- _ Reports of trials 
deavour to confine himself to a clear and concise statement of the case, concluding with the case anki 
reasons on which his judgment is formed. All lengthy recapitulation of evidence should be 
avoided; and in the narration of facts reference should be made marginally to the several 
witnesses, by whom the facts in their proper order are established in evidence. Due atten- 
tion to these remarks will ensure a considerable saving of time to both the session judge and 


the court. C. O. No. 111 of vol. 4. LZ. B. 


1410. It is the duty of a session judge, when he refers a trial, as well as when he but should con- 

disposes of it himself, to give out the whole impression produced by the case on his own the | 
mind, in every material view ; and to show the process by which he has attained the result. Rees 
If he considers the prisoner guilty, he ought to account for or reconcile the apparent contra- 
dictions in the evidence. Reports W. P. 1851, pages 324 and 327. Where the case rests 
upon circumstantial evidence, it is not sufficient to refer generally to the circumstances on Should Satue ri 
which the judge relies for conviction. He should distinctly specify them, and should set ‘der court. 
forth fully their scope and relation to the proof, as they appear in evidence. The examination 
of the difficulties of a case should not be devolved upon the sudder court. The duty of a 
judge is imperfectly performed, when the material defects in the evidence and the probabilities 
of the case are passed over without note or comment. Reports W. P. 1854, part 1, page 3. 
The primary responsibility in the determination of guilt or innocence on the legal evidence 
and proofs in each case, rests with the court which has had the parties and witnesses before 
it; and the confidence of the sudder court in the care bestowed upon the case at the trial is 
necessarily shaken, when defects which are apparent on the face of the record have been 
overlooked in the sessions court. Reports W. P. 1854, part 1, page 495. 

1411. Where a session judge does not fairly grapple with a case; where he fails to give The session judge 
out his distinct impression of the value of the evidence, and its bearing on the prisoner's hiv duty, tie dues 
guilt; where he omits to detect difficuties or discrepancies, opposed to the acceptance of Div ,cepert,, on tie 
evidence, which a thorough examintion and comprehensive view of the whole papers would “ence °F omits to 


elicit ; or where, though he may observe, he fails to inform the court by what process he has re 
overcome or reconciled them; in gshort, where he throws upon the superior tribunal the 

burden of any duty or function primarily devolving upon himself; in all these instauces, 

a session judge only very imperfectly discharges the duty required of him by the nature 

and responsibility of his office : and the court of final resort, in whom is vested by law the 

ultimate determination of cases involving the liberties and lives of accused criminals, upon 

perusal of the proceedings and reports alone, has, under such circumstances, just ground 

of dissatisfaction and complaint. ©. O. No. 1047, August 10, 1854. WP 


1412. In the event of a period exceeding six months having elapsed since the actual gt oe 


transmission to the nizamut adawlut of any trial, in which the sentence or order of the court OO 

has not been received, the judge is to notice the same in his letter, accompanying the month- judge is to ee 
court. 

ly statements, for the information of the court; stating the names of the prisoners; the 

crime charged against them; the date of the letter of reference; and the date on which 


the proceedings were transmitted. ©. O, Nos. 167 (para. 5), 175, and 333 of vol. 1. 
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SECTION XXXIL 
OF THE NIZAMUT ADAWLUT. 


1413. ‘Uhe nizamut adawlut, or superior criminal court, is to be held at Calcutta. 
Beng. Reg. IX. 1793, sect. 66. 


1414. A separate court of nizamut adawlut is constituted for the Western Provinces, 
and it is competent to government to fix the station, at which it is to reside, at such place 
within the territories belonging to this presidency, as may, from time to time, be deemed 
expedient. Ced. Prov. Reg. VI. 1831, sect. 3. 


1415. The court is to consist of as many judges, as government may from timeto time 
deem necessary for the despatch of the business thereof. And there are no distinctive deno- 
minations or official designations of the different judges. Reg. XII. 1811, sect. 2, cl. 2. 
Reg. III. 1829, sect. 2. Reg. VI. 1831, sect. 4. 


1416. Each of the judges who may be appointed to the court of nizamut adawlut, pre- 
vious to the execution of the duties of his office, is to take and subscribe before the court, or 
before any person whom the government may commission to administer it, the same oath 
as is required to be taken and subscribed by the judges of the courts of circuit by sect. 34, 
Reg. IX. 1793. (See para. 1111.) Reg. II. 1801, sect. 11. Reg. VII. 1803, sect. 4. 
Reg. VI. 1831, sect. 5. Reg. III. 1829, sect. 3. 


1417. The court is to have a register, who is to be styled register to the court of 
nizamut adawlut, He is to take and subscribe before the court, previous to entering upon 
the execution of the duties of his office, the following oath: “I., A. B., register to the court 
of nizamut adawlut, solemnly swear, that I will truly and faithfully perform the duties of 
register to this court, according to the best of my knowledge and ability, and that Iwill not 
receive, directly or indirectly, any present or nuzzer, either in money or in effects of any 
kind, from any party in any suit or prosecution to be instituted, or which may be depend- 
ing, or have been decided in the court of which I am register ; nor will I, directly or indi- 
rectly, derive any advantage or emolument whatever from my office, excepting such as the 
orders of the governor general in council do or may authorize. So help me Gop.” Reg. IX. 
1793, sects. 69 and 70. Reg. VIII. 1808, sect. 7. Reg. VI. 1831, sect. 5. 


1418. It is competent to either of the courts of nizamut adawlut, by an order under the 
signature of the register of such court, to transfer to such register the duty of preparing 
appealed cases for trial, and of executing the decrees and orders of the said court, and to 
authorize him to issue the necessary process, and to proceed thereupon agreeably to the 
rules prescribed by the general regulations of government, Act XVII. 1841, sect. 1. 


1419. Whenever the government deems it expedient to appoint any persons, not being 
covenanted servants, to the offices of deputy register or assistant register to either of the 
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courts of nizamut edawlut, it is competent to such court to assign to such officer any duties 
at present performed by the register. Act VII. 1840. 


1420. It is competent to any judge of the court, to whom this duty is delegated by the ecole of 
court at large, to receive petitions of appeal, or any other petitions receivable by the nizamut 
adawlut, and to proceed thereupon as the regulations authorize, and direct; so that all such 
petitions are received in open court ; and that no decision or final order be passed thereupon, 
which is repugnant to a previous decree or order of the court. Any one or more of the _Depositions of 
judges may also take the depositions of witnesses in open court, instead of causing the same oa 
to be taken by the register, in cases where this mode of examination is judged advisable; 
and, generally, the judges are authorized to regulate the mode and order of their own proceed- 4, ees 
ings, as well as the execution of their process, subject to the rules prescribed by the regu- their own proceed 
lations. All process issued from the court is to be signed by the register, under such instruc- Process how to be 
tions as are prescribed by the court for his guidance. Reg. II. 1801, sect. 13. Reg. VIII. ‘e¢- 
1803, sect. 5. 


1421. In proceedings before either of the courts of nizamut adawlut it is not necessary Security for coats 
to take any security for costs ; and it is competent to them to frame such rules of practice cy, mae face 
for the due exercise of the criminal jurisdiction vested in them by the regulations, as may "of practice, 
from time to time be found requisite. Such rules when framed are to be submitted to which are to be 
the governor general of India in council; and after they have been approved by him, a ha 


they are to be of the same force as if they were inserted in this Act. Act XVII. 1841, 
sect, 2. 

1422, The court of nizamut adawlut is to be an open court, and is to meet as often as To be an open 
the state of business may require. The ordinary sittings of the court are to be holden once ee 
in each week, and special sittings are to be summoned when necessary. A regular diary is _ Sittings. 
to be kept of the proceedings of the court ; but is not to be recorded in English further than Diary. 
the court may find convenient and conducive to regularity. The court is to furnish attest- Copies Le baoety 
ed copies and translations of its proceedings in cases where a reference may be competent to ines | gees 
government. Reg. IX. 1793, sect. 68, Reg. II. 1801, sect. 13. Reg. VIII. 1803, sects. 5 ment. 
and 6. Reg. VI. 1831, sect. 7, cl. 1. 

1423. The proceedings of the court are not required to be kept in English further Proceedings not to 
than the court may find convenient and conducive to regularity ; nor will copies of the further than fs cone 
proceedings be hereafter required except in cases of appeal to Her Majesty in Council, or of “'""" 
reference to government, as prescribed by the regulations ; in which cases attested copies 
and translations are to be furnished as heretofore. Reg. Il. 1801, sect. 16. 


1424, The nizamut adawlut has cognizance of all matters relating to the administra- Extent of 
tion of justice in criminal cases, and the police of the country ; and is to submit to the gover- 
nor general in council such regulations regarding these subjects as it may deem advisable. 
The court is to exercise all the powers that were vested in it, whilst it was stationed at 
Moorshedabad, and superintended by the late naib nazim, the Nawab Mahomed Reza Khan. 
Reg. IX. 1793, sects. 72 and 78. Reg. VIL 1803, sect. 2. Reg. VIL 1831, sect. 6. 
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1425, The nizamut adawlut are empowered to prescribe the forms and conduct to be 
observed by the sessions courts, and the magistrates, in all cases provided for by the regu- 
lations agreeably to their construction thereof. Beng. and Ben. Reg. X. 1796, sect. 3. 
Ced. Prov. Reg. XXII. 1803, sect. 3. 


1426. Circular orders issued by the Western court are not in force in the lower pro- 
vinces. Letter of N. A. to Judge of Jessore No. 357, April 8, 1853. 


1427. The sentences of the court are to be regulated by the Mahomedan law, except- 
ing in cases in which a deviation from it may be expressly directed by any regulation passed 
by the governor general in council. Reg. IX. 1793, sect. 74. Reg. VIII. 1803, sect. 9. 


1428. The Mahomedan law officers are to assemble at the office of the register three 
times in every week, or oftener if necessary ; and the register is to lay before them the verna- 
cular copies of the proceedings in the trials, that are referred by the sessions courts for the 
final sentence of the nizamut adawlut. After duly considering the proceedings, and previ- 
ous to leaving the office of the register, they are to state in writing, at the foot of the record 
of each trial, whether the futwa of the law officer is consistent with the evidence, and con- 
formable to the Mahomedan law; and if it be not, they are to state what futwa ought in their 
opinion to have been delivered, and to subscribe their names and affix their seals to their 
respective opinions. The register is to submit the proceedings, in the cases so revised by the 
law officers, to the nizamut adawlut at their next meeting; when the court, after perusing 
the proceedings of the sessions court, and the futwas of the law officers of both courts, is to 
pass the final sentence. Reg. 1X. 1793, sect. 77. Reg. VIII. 1803, sect. 12. 


1429. Whenever, from the number of trials in reference, it is requisite for their speedy 
decision that they should be divided among the law officers for revision, it is competent to 
any one of the law officers to deliver a futwa thereupon. Provided, that if any one of the 
law officers, on revising the proceedings held upon the trial, does not concur with the law 
officer of the sessions court, before whom the trial was held, as to the conviction of the 
prisoner, he is not to write the futwa, until one or more of the other law officers of the 


nizamut adawlut can deliver the same in concert with him after perusal of the proceedings. 
Reg. VIII. 1808, sect. 7. 


1430. But it is not necessary that a futwa be filed by the law officers in every case that 
is referred for the final sentence of the court; the judge or judges, by whom the proceedings 
are reviewed, are to exercise their discretion in requiring a futwa or otherwise, as appears to 
them expedient or necessary, excepting in cases in which exemption from the futwa is 
prescribed by section 5 of this regulation; [i. e. cases in which persons not professing the 


Mahomedan faith claim to be exempted from trial according to the Mahomedan law. See 
para, 1244.|(a) Reg. VI. 1832, sect. 6. 


(4) Under the above rule the court now never call for a futwa, except when, in a case tried in a sessions court before » 
law officer, the session judge recommends a sentence of death, or in any special case where a reference is thought necessary 
But the rules in sect, 4, Reg. IX. 1881, regarding the powers of a alogle judge, had previously rendered snneeeasary the 
futwas of the law officers of the nizamut adawlut, except in the cases above noted ; for by them (see paras 146 ef ecg.) a 
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1481. On receipt of the proceedings upon trials referred to the nizamut adawlut in 
pursuance of section 2 of this regulation [%. e. cases in which the session judge differs from 
the futwa of his law officer] the Mahomedan law officers of that court are to write their 
futwas thereupon, as in other trials referred under the general regulations. Reg. XVII. 
1817, sect. 3. 


1432. In all cases of murder, mutilation, or severe personal injury, in which the heir of 
the slain, or the person injured, refuses to prosecute, the law officers of the nizamut adawlut 
are to be called on to declare what the futwa would have been in the event of their having 
prosecuted; and the judge or judges sitting on such trial are to pass sentence under the 
general regulations, and on a consideration of all the circumstances of the case, the same as 
if the parties had come forward to prosecute. Reg. IV. 1822, sect. 3. 


1433. In all trials transmitted by the sessions courts to the court of nizamut adawlut, in 


which the Mahomedan law officers of that court consider the prisoner or prisoners liable to : 


discretionary punishment, they are to declare the same generally with a statement of the 
grounds on which the prisoners are adjudged by them subject to discretionary punishment, 
leaving the measure of punishment, in such cases, to be determined by the judges of the 


nizamut adawlut under the provisions contained in this or any other existing regulation. 
Reg. LIII. 1803, sect. 7, cl. 1. 


1434. The several provisions made by clauses 2, 3, 4, 5, and 6" of section 2 of this 
regulation for the guidance of the sessions courts, in cases wherein the law officer declares a 
prisoner or prisoners liable to discretionary punishment; and wherein a specific punishment 
has been fixed and declared by the regulations; or wherein the specific penalties of the 
Mahomedan law are withheld, on the ground of the evidence against the prisoner not being 
such as the law requires for a sentence of Audd or kisas, though sufficient to convict the 
prisoner on strong presumptive proof; or wherein the sentence of hudd or disas is barred 
against the prisoner, though fully convicted, by some special exception or distinction, not 
affecting the nature and criminality of the offence, and evidently repugnant to the principles 
of equal justice; are to be considered equally applicable to all cases of the same descriptions 
wherein the law officers of the nizamut adawlut, in any trials before that court, declare the 
prisoner or prisoners liable to discretionary punishment; and the judges of that court are to 
pass sentence accordingly, after taking a second futwa from their law officers in cases which 
may require it. Reg. LIII. 1803, sect. 7, cl. 2. 


1435. In trials referred to the nizamut adawlut, under cl. 7, sect. 2 of this regulation, 
viz. when the crime of which the prisoner is convicted, and for which he is declared liable to 
discretionary punishment, has not been specifically provided for, either by the regulations, or 


single judge may reverse or alter the sentence of the lower court in favor of the prisoner in called-for trials ; and may pass 
anysentence short of death in concurrence with the lower court in referred trials ; and is required to send on the case to 
another judge only when he differs from the session judge as to the conviction, or would pass a higher sentence than the latter 
recommends ; without -any reference to the futwa given ia the nizamut adawlat. On this account it has been considered 
unnecessary to give in the text the rules of sect..4, Reg. XVII. 1917, and sects. 2 aad 7, Reg, 1V. 1822, which provide for 


cases in which the judges of the nisamut adawlut would pass sentence of conviction or scquittal in opposition to the futwas 
of their law officers. 
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regulations or by by any stated penalty in the Mahomedan law, the judges of the nizamut adawlut, provided 
ww the offence be punishable at discretion under the Mahomedan law, and they are satisfied of 
the conviction of the prisoner, are authorized to pass such sentence upon the prisoner, not 

extending to capital punishment, as they may deem adequate to the crime of which he is 

convicted, and consonant to the general principles of justice, on due consideration of all the 

circumstances of the case. The court is at the same time to propose to the governor 

general in council a regulation to fix and declare the specific punishment of any crime 

In auch cases of Of Magnitude, which may be found not to have been specifically provided for either by 
magnitudethe — the Mahomedan law or by the regulations, and which may appear to call for an express 


court is to propose ‘ sae 
new regulation to denunciation of the penalty to be incurred by committing the same. Reg. LIII. 1803, 


t. 
poner sect. 7, cl. 3. 
Sentence to be 1436. The provisions contained in sections 3,4, and 5 of this regulation [regarding 
" "n cases of 


ind theft. dacoity and theft] are to govern the sentences of the nizamut adawlut in the cases therein 
specified ; and the judges of that court are authorized to adjudge the stated punishment, 
whatever may be the futwa of their law officers; provided that it declares the prisoner or 
prisoners to have been convicted of the crimes incurring the stated penalties either on free 
and voluntary confession, or on the testimony of credible witnesses, or on strong circumstan- 
tial evidence (sufficient to establish ghalibzun, or violent presumption of guilt) ; and provided 
the judges of the nizamut adawlut see no cause to disapprove such conviction of the prisoner 
or prisoners; or to mitigate, or remit the specified punishment. Reg. LIII. 1803, sect. 7, 


cl. 4. 

Rules for carry- 1437. The register, within three days after passing of the final sentence, or sooner if 
ing into effect the practicable, is to transmit a copy of it under the seal of the nizamut adawlut, and attested 
oor with his official signature, to the session judge, who is immediately to issue a warrant to the 

al 


magistrate to cause tle sentence to be carried into execution. The magistrate, upon the 
receipt of the warrant, is to cause the sentence to be executed without delay ; and to return 
the warrant to the session judge, with an endorsement attested by his official seal and signa- 
ture, certifying the manner in which the sentence has been executed. All warrants so re- 
turned are to remain in the sessions court, excepting warrants for the infliction of capital 
punishment, which are to be forwarded by the judges to the nizamut adawlut, Reg. IX. 
1793, sect. 78. Reg. VIII. 1808, sect. 13. 


pies ceail 1438. It is at all times lawful for the courts of nizamut adawlut to call for the records 
for and re- of any criminal trials of any subordinate court, and to pass upon them such orders as may 
vise trials. seem fit. But itis not lawfal for the nizamut adawlut in cases so called for, or for any 
et canla e oc criminal court in appeals preferred to it, to enhance any punishment awarded, or to punish 

- any person acquitted by the court below. Reg. IX. 1807, sect. 24. Act XXXI. 1841, 
the sentence pass- sects, 3 and 4. 

1439. The nizamut adawlut in any case in which it appears to them, upon a review of 
the abstract statements or calendars of prisoners punished without reference, that the sentence 
passed is one which cannot lawfully be passed on a person convicted of the offence as stated 
in the abstract statement or calendar, are to annul the sentence, and to certify to the subor- 


oer 
if 
we 
ad 
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dinate court the sentence or sentences which may lawfully be passed for such offence: and 
thereupon the subordinate court is to pass a new sentence according to law, and is to amend 
the record in accordance therewith. Act XIX. 1848, sect. 2. 


°1440. In any case in which it appears to the nizamut adawlut, upon a review of the 
abstract statements or calendars of prisoners punished without reference, that the verdict 
or judgment pronounced on any prisoner was not warranted by the evidence, or that his sen- 
tence was too severe, it may, if it thinks fit, require the judge of the court in which the 
conviction was had to certify under his hand all the evidence taken in the case affecting such 
prisoners, with any observations which the judge may be desirous of making in explanation of 
the verdict, judgment, and sentence; and thereupon the nizamut adawlut may annul such 
verdict, judgment, and sentence if the verdict or judgment appears to it not warranted by the 
evidence, or mitigate the sentence if it appears too severe; and in either case is to certify its 
proceedings to the court inwhich the conviction was had, which is thereupon to make such 
orders as are conformable to the decision of the nizamut adawlut, and, if necessary, to amend 
the record in accordance therewith. Act XIX. 1848, sect. 3. 


1441. Instead of proceeding under this Act, the nizamut adawlut may, whenever it 
thinks fit, call for the whole record of any criminal trial in any subordinate court, and pass 
thereon such orders as it thinks fit, but not so as to enhance the punishment awarded, or to 
punish any person acquitted in the subordinate court. Act XIX. 1848, sect. 4. 


1442. In any jurisdiction, in which a superintendent of police has not been appointed 
under Act XXIV. 1837, cases of a miscellaneous nature, other than criminal trials, are not 
cognizable by the nizamut adawlut. In such miscellaneous cases an appeal lies from the 
magistrate to the commissioner of circuit in his capacity of superintendent of police, whose 
decisions are not to be open to revision otherwise than on a regular suit in acivil court. Pro- 
vided, however, that this is not to be held to preclude the government from issuing any orders 
that they may see fit, consistently with the existing regulations, in any case that may be 
brought to their notice by the nizamut adawlut or otherwise. Reg. IX. 1831, sect. 3. 
Act XXIV. 1837, sect. 3. 


1443, The interference of the nizamut adawlut in such jurisdiction is restricted by the 
above to “criminal trials,” i, e. cases involving a judicial investigation on a criminal charge 
and judicial award. In all other cases which are contradistinguished as ‘‘ miscellaneous cases” 
the appellate authority is transferred to the commissioner of circuit, with a reservation of a 
further appeal to the government, in those cases in which the party deeming himself aggrieved 
may prefer that course, instead of resorting immediately to the civil courts [as in cases of 
dispossession or other actionable cause], or on which the nature of the case will not admit of 
the remedy by civil action [as in the case of alleged injustice towards native officers of 
government by magistrates or others to whom they aresubordinate]. For the former the 
ordinary remedy by suit is provided; for the latter an appeal to government. Const. 
Nos. 914 and 662. 

1444. Orders passed by the subordinate criminal courts in judicial proceedings other 
than criminal trials are not cognizable or open to revision by the nizamut adawlut, and in 
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regard to such cases the nizamut adawlut possesses no jurisdiction. Such being the case, 
it cannot assume to itself jurisdiction on the ground that the orders passed by the session 
judge are unwarranted or irregular. Reports L. P. 1851, page 1453. 


1445, A trial having been held in Assam before the magistrate, and referred to the 
nizamut adawlut by the commissioner on a revision of the magistrate’s proceedings without 
holding a fresh trial, it was held competent to the court to pass sentence on the prisoner in 
the absence of such trial by the commissioner. N. A. R. vol. 5, page 8. 


1446. Cases, in which interference with any order issued by an inferior court, prior to 


its final judgment in such trials, appears necessary, are to be brought before the court at its 
general English sittings. Const. No. 


1447, The powers vested in the nizamut adawlut by sect. 3, Reg. XIV. 1810 [to grant 
such remission or mitigation of punishment, as appears just and proper, according to the 
evidence and circumstances of the case, and to pass sentence accordingly*] are applicable to 
all cases in which that court revises asentence passed by a sessions court, or magistrate, or 
assistant to a magistrate, in pursuance of the above, or under any other provision in the regu- 
lations. It is also applicable to any cases in which the court of nizamut adawlut sees reason 
to revise a sentence passed by that court, and to remit any part of the punishment adjudged. 
But this discretion is not to be exercised without strong and sufficient grounds, to be recorded 
at large upon the proceedings of the court. Reg. XIV. 1810, sect. 4. 


1448. Ina criminal trial, wherein differing opinions have been recorded, the sentence 
should issue according to the opinions of the majority, as regards each prisoner; and, where 


the difference relates merely to the amount of punishment, the most lenient sentence should 
be adopted. Const. No. 952. 


1449, Inthe event of any difference of opinion arising when three judges are present in 
court, the voices of the majority are to determine the question; but if a difference of opinion 
arises when two judges only are present in court, the question then before the court is to be 


postponed for adjudication, until a third judge attends. Reg. IT. 1801, sect. 13. Reg, VIII. 
1803, sect. 5. 


1450. The concurrent opinion of two judges, who agree in all points of the decision, is 
final and conclusive, though it differs from the opinions of two other Judges who do not 
agree with each other. Const. No. 526. N. A. R. vol. 2, page 121. So, where two judges 
agreed in the acquittal of the prisoners though on different grounds, the concurrence was held 
to overrule the opinions of two judges, who would have convicted, but differed as to the 
amount of punishment to be awarded. Reports L. P. 1855, part 1, page 560. 


1451. Whenever, and so often as only one judge is present with the Western court, or 
if any difference of opinion arises when only two judges are present, in any matter requiring 
under the existing regulations the concurrent voices of two judges, the question is to be refer- 
red for the determination of one of the judges of the Calcutta court of nizamut adawlut. Pro- 
vided, moreover, that, in such case, itis sufficient that the judge, to whom the point is referred, 
forms and records his judgment on a careful perusal and consideration of the proceedings, 
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and without requiring the attendance of the parties or their vakeels. Reg. VI. 1831, 
sect. 7. 


1452. Whenever and so often as there are four judges present at the court of nizamut 
adawlut at Calcutta, and there is an equality of voices in cases which require a decision by 
the majority, it is competent to refer the question for decision to a judge of the nizamut 
adawlut in the Western provinces; and it is sufficient that the judge, to whom the point is 
referred, should form and record his judgment on a careful perusal and consideration of the 
proceedings, and without requiring the attendance of the parties or their vakeels. Reg, IX. 
183], sect. 9. 


1453. In a case of four prisoners charged with dacoity, the second judge voted for 
the conviction of No. 1, and the acquittal of the other three; the fourth judge for the con- 
viction of all; and the officiating judge for the conviction of No. 1 as a receiver only, and 
for the acquittal of the other three. Under these circumstances, sentence was issued under 
the signature of the three judges conformably to the majority of opinions in regard to each 
individual ; No. 1 was convicted of dacoity, and the other three were acquitted. N. A. R. 
vol. 2, page 40. 


1454. Ina case of two prisoners, there being three judges for the conviction and one 
for the acquittal of the first, and two for the acquittal and two for the conviction of the 
second ; another judge took up the proceedings with reference to the latter prisoner only, 
and being of opinion that he should be acquitted, an order for his release was issued. In 
deference to the majority, this order was signed by two judges, one of whom had originally 
given his voice for conviction. N. A. R. vol. 2, page 483. So, in another case, vol. 2, 
page 485. 


1455. In acase of nine prisoncrs, the court not being able to decide by a majority of 
voices as to the sentence to be passed on all, one of the judges modified his opinion by re- 
ducing the term of imprisonment proposed by him to be awarded to one of the prisoners, in 
order to admit of the issue against each individual of a sentence by a majority of the court. 
N. A. R. vol. 3, page 76. 


1456. On the trial in the Calcutta Court of two prisoners, charged with murder, three 
judges were for a sentence of death, and one for a sentence of imprisonment for life, against 
the first prisoner ; and two judges for death, and two for perpetual imprisonment, against the 
second. ‘The case was referred to the Western Court, when, one judge concurring in sen- 
tencing the second prisoner to imprisonment for life, he was sentenced accordingly, and the 
first prisoner was executed. N. A. R. vol. 4, page 154. 


1457. In all criminal trials before the nizamut adawlut, if a prisoner, or prisoners, be 
in any case, under the provisions of the laws and regulations in force, liable to a more severe 
punishment than appears to the court equitable, it is competent to two or more judges (but 
now a single judge under the provisions of sect. 4, Reg. IX. 1831) to grant such remission, 
or mitigation of punishment, as appears just and proper, according to the circumstances of 
the case, and to pass sentence accordingly ; provided that in all such cases the court is to 
record the grounds upon which a remission or mitigation of punishment is adjudged, under 
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the discretion hereby vested in them ; and they are to communicate the same to the sessions 
court before whom the trial was held, with directions to cause the same to be made known 
in open court to the prisoner or prisoners concerned. Reg. XIV. 1810, sect. 3. 


1458. The nizamut adawlut are competent to mitigate a sentence on judicial grounds 
apparent on the record, and strictly connected with the case, and not extraneous. If the 


ground of mitigation is personal to the prisoner, the prerogative of mercy rests with govern- 
ment. Const. No. 350. 


1459. When a criminal, who has been sentenced to suffer death, appears to the nizamut 
adawlut to be a proper object for mercy, they are to submit his case to government; and, 
according to the circumstances of it, either recommend a pardon to be granted to him, or 
such commutation of the punishment as to the court scems proper. Reg. VIII. 1803, sect. 14. 


1460. Nothing contained in this, or any other regulation, is to be understood to 
preclude the governor general in council from the exercise of the power reserved to the 
chief executive authority in all cases, when it appears proper to pardon any person charged 
with, or convicted of, a criminal offence. In all such cases, a letter from the secretary to 
government, addressed to the register of the nizamut adawlut, or to any magistrate, or to 
any other local authority, is to be deemed a sufficient voucher of the pardon thereby notified, 
and is to be observed accordingly.(a) Reg. XIV. 1810, sect. 6. 


1461. In cases of clear conviction, when, from considerations of policy or other rea- 
sons, it is deemed expedient not to punish the offenders, sentence should be passed, and a refe- 
rence made to government, before directing execution of such sentence, to afford the govern- 
ment an opportunity of exercising its prerogative of pardon. N. A. R. vol. 5, page 31. 


(a) The following cases in which prisoners have beon pardoned by government after conviction, are taken from the 
Nizamut Adawlut Reports :— 


A murdor was committed in Cuttack on the very day the province was declared subject tothe British laws ; the prisoners 
therefore might, as they pleaded, have becn ignorant of the fact; and in consideration of this circumstance, and of the habits 


of lawless violence which prevailod with impunity under the Mahratta government, the prisoners were discharged without 
punishment. Vol. 1, page 106. 


A sentinel, in the service of a Mahratta chicf who was on a pilgrimage to Benares, was convicted of wilful murder, in 
cutting down a man (supposed to be a thicf) who did not answer to a third challenge, in conformity to a general order to that 
effect from his superior, The prisoner was pardoned on the consideration that he acted under a mistaken sense of duty. Vol. 1, 
page 158. 


A Rajkoomar was convicted of destroying hie infant daughter, and sentenced to suffer death. But, as it appeared that 
the proclamation for preventing the murder of new-born children, directed by sect. 11, Reg. 111. 1804, had not been published 
in the perguonah in which the prisoner resided, and as the magistrate had but recently interfered in the police of the pergunnah, 


so that it was not improbable th it the prisoner might have been ignorant of the prohibition of the British government, he was 
pardoned. Vol. ), page 209. 


An attack was made on & small village in Arracan by a party of bill people of a distinct tribe, in which fourteen persons 
were murdered, nine others severely wounded, and five carried off into captivity. No probable motive for the outrage was 
elicited, the suffering party being cithor really ignorant or disinclined to tell, and the defendants not adducing any, Out of 
24 prisoners 15 were convicted and sentenced to death or imprisonment in banishment for 14 years ; but as it seemed clear 
that the prisoners all surrendered under an implied assurance of their obtaining forgiveness, and that it was quite impossible 
that they could have been constrained if they had not been persuaded to give themselves up, and as therefore it would have 
been as unjust as impolitic to carry the judgment into effect, they were pardoned, Vol. 5, page 31. 
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1462. The sittings of the court are to be held before two or more judgos, whenever the 
number of trials and other business depending before the court may admit of it. But when- 
ever the number of depending trials renders it necessary for their speedy determination 
that the judges should hold separate sittings, it is competent to any one judge to hold a 
sitting of the court, and to pass orders or sentence upon any trial under reference to it, in 
conformity with the regulations; provided thaf, if the single judge so sitting does not concur 
with the session judge, before whom the trial has been held, with respect to the conviction of 
the prisoner, he is not to pass sentence until one or more of the other judges of the court can 
sit with him upon the trial. Reg. VIII, 1808, sect. 6. 


1463. The above provision, which includes all instances of a difference of opinion upon 
the guilt or innocence of a prisoner, is extended to all cases in which the session jndge, before 
whom the trial has been held, may recommend a mitigation of punishment, upon grounds 
which asingle judge, holding the sitting of the court, deems insufficient. In such cases the 
opinion of another judge of the nizamut is to be taken upon the mitigation proposed by the 
session judge ; and in giving such opinion he is to examine the proceedings upon the trial as 
far as is necessary to enable him to form a judgment upon the stated grounds of mitigation. 


Reg. XVII 1817, sect. 17. 


1464. The above rule authorizes a sitting of the court before a single judge (when two 
or more judges are not able to attend) upon miscellaneous references to or from the sessions 
courts and magistrates, upon petitions receivable by the nizamut adawlut, and generally 
upon all matters appertaining to the cognizance of that court under the regulations in force, 
But a single judge cannot in any case by his single authority reverse or alter a former 
decision or order of one or more of the judges of the court. Reg. XXV. 1814, 
sect. 17. 

1465. When a session judge, referring a criminal trial to the nizamut adawlut, states 
circumstances of extenuation, or other special grounds for a mitigation of punishment, in 
behalf of any prisoner or prisoners, and a single judge of the nizamut, holding the sitting of 
that court, concurs in the mitigation of punishment recommended by the sessions judge, it is 


In tha following case the nizamut adawlut remitted the punishment on judicial grounds :—A prisoner was convicted on 
violent presumption of being an associate in Wuzeer Ali’s conspiracy. But the orders of government on a former and simi- 
lar occasion having given him hopes of exemption from punishment, and the evidence showing some extenuating circumstances 
in his favor, orders were issued for his release. Vol, 1, page 227. 


The two cases quoted beneath are apparently opposed to the rule of Const, No 850 (para. 1458), as the sentences of pu- 
nishment were in both remitted on grounds purely personal to the prisoner ; but they are probably not considored precedents, 
as that construction was ruled subsequently to the dates of both: A prisoner was convicted uf cutting off his wife’s hand 
under the impulse of anger ; but it appeared that he had just cause for anger, and that the actual violence was unintentional ; 
and the wife earnestly entreated that her husband should be pardoned. Under these circumstances, and as the futwa de- 
clared the prisoner unconditionally reloased from every penalty in consequence of the injured party withdrawing her claim, 
he was discharged without punishment. Vol. 1, page 844. 


Two females were convicted with their husbands of knowingly receiving stolen property ; but from the influence known 
to be exercised by husbands over their wives, and under a futwa of discretionary punishment, the court did not think fit to 
award the females any punishment® A third female, aged 70 years, was convicted of the same offence, and released in con- 
elderation of her age and infirmities. Vol. 1, page 858, 
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competent to the judge so concurring to grant the proposed mitigation, and to pass sentence 
accordingly ; in like manner as two judges are competent to grant a mitigation or remission 


of punishment, whenever it appears just and proper, under the provisions of sect. 3, Reg. 
AIV. 1810." Reg. XVII. 1817, sect. 18, cl. 1. 


1466. Avsingle judge of the nizamut, holding the sitting of that court on a criminal trial, 
is further declared competent to mitigate or remit any partof the prescribed punishment, if 
it appears to him just and proper on the grounds stated in the above provision, although a 
mitigation or remission is not proposed by the judge referring the trial; but in such cases 
the grounds on which a mitigation or remission of punishment is granted, are to be recorded 


and communicated to the sessions court for the information of the prisoner or prisoners 
concerned. Reg, XVII. 1817, sect. 18, cl. 2. 


1467. Itis competent toa single judge, on a revision of the proceedings held on any 
criminal trial by any court of inferior jurisdiction, to reverse or alter the sentence or order 
passed thereon, provided such reversal or alteration is in favor of the accused, whether for 
acquittal, mitigation of punishment, or otherwise, and does not enhance the punishment to 
which he has been sentenced. Reg. IX. 1831, sect. 4, cl. 2. 


1468. Ina trial for murder the law officer of the circuit court acquitted the prisoner ; 
the commissioner dissenting referred the trial with his opinion that the prisoner was guilty 
of affray with homicide; the law officer of the nizamut also acquitted; but the judge, who 
revised the trial, deemed the prisoner convicted of manslaughter. The court held that he 
was competent to dispose of the case without calling in another judge. Const. No. 674. 


1469. Whenever a criminal trial is referrible to the nizamut adawlut by reason of the 
commissioner of circuit or session judge differing in opinion with his law officer as to the 
conviction or acquittal of one or more prisoners included in the same trial, the sentence in 
which in regard to the other prisoners is within his competence under the regulations in 
force, it is necessary for the nizamut adawlut, or for a single judge of that court, to revise 
only such parts of the proceedings on the trial as relate to the prisoner or prisoners in respect 
to whom the reference is made. Reg. IX. 1831, sect. 4, cl. 3. 


1470. Ifasingle judge of the nizamut adawlut concurs in opinion with the commis- 
sioner of circuit or session judge, whether for conviction or acquittal, it is competent to such 
single judge to pass a final sentence, whatever may be the futwa of the law officers of the 
nizamut adawlut, except for capital punishment, which as heretofore, in all cases, requires the 
concurrent opinion of two judges of the court. Reg. IX. 1831, sect. 4, cl. 4. 


1471. Provided, however, that is is not competent toa single judge to convict and 
sentence to punishment any prisoner in opposition to the opinion of the commissioner or 


sessions judge, if the latter is for acquittal, or otherwise in favor of the prisoner. Reg. IX. 
1831, sect. 4, cl. 5. 


1472, It is not competent to a single judge to convict and sentence to punishment any 
prisoner recommended to be acquitted by a session judge against the opinion of the law 


officer for conviction. If the opinion of the judge of the nizamut adawlut be for conviction, 
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the case isto be sent on for the concurrence of another judge of the court. Resolution, 
N. A., August 13, 1852. 


1473. In the cases above referred to, the nizamut adawlut is not precluded from revis- 
ing the whole proceedings, if there appear sufficient grounds for so doing. Reg. IX. 1831, 
sect. 4, cl. 6. 

1474. Avsingle judge may always, in any case of difficulty or importance in which 
he deems it expedient and proper that the matter at issue should be decided by two or 
more judges of the court, record his opinion thereon, and refer the case to another judge. 
Reg. 1X. 1831, sect. 4, cl. 7. 

1475. In trials referred to the nizamut adawlut, which include one or more prisoners 
liable to a sentence of death, it is not competent to a single judge to pass the final sentence, 
which in all such cases is to be passed by at least two concurring judges of that court. 
Reg. XII. 1825, sect 8. 


1476. The jurisdiction of the presidéncy court of nizamut adawlut over the province 
of Benares, and the ceded and conquered provinces, having been transferred by Reg. VI. 
1831 to the Western court, it was held that the latter court possesses the whole of the powers, 
in regard to the revision of orders and sentences passed by the court at the presidency before 
the enactment of that regulation, which could have been exercised by the latter previously 
to the separation of the jurisdictions. Const. No. 799. 


1477. The judges of the Western court are competent, whenever it appears advisable 
on the representation either of one of their own body, or any other constituted criminal autho- 
rity, to revise, in full court, the proceedings of one or more judges in any case connected with 
the districts under their jurisdiction, as well as to modify or annul the sentence or order pre- 
viously passed, either on the grounds of additional evidence or other circumstance throwing a 
new light on the case, or generally with reference to the previous decision, provided that no 
sentence of a criminal court can be modified to the prejudice of the prisoner or prisoners 
included in it. Ifthe judge, or any of the judges who passed the original sentence, be 
present, the revision is to be made by him ; provided that, if two or more judges concurred 
in the order or sentence, and any of them is not present, the case must be brought before 
the whole court, if it is proposed to modify or annul the order or sentence. Const. 
No. 819. 


1478. This rule does not hold in the Calcutta court, by whom Const. No. 819 was re- 
scinded ; the court resolving that when review of acriminal order passed by a judge of the 
court, present at the time of the application, is applied for, it shall be disposed of by him, 
without reference to the other judges of the court. If the application be for a review of an 
order passed by a judge absent on leave, or no longer attached to the court, the provisions of 
sect. 17, Reg. XXV. 1814® shall be the rule of procedure. C. O. No. 67 of vol. 4, LZ. P. 


1479. <A petition having been presented to the nizamut adawlut, praying for the 
release of a prisoner formerly sentenced by the court, it was held that they had no power 
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the ae of the to the merits of the case, or as to the quantum of punishment awarded. N. A. R. vol. 2, 


case 
page 477. 
act : single judge, 1480. Ina case, where a prisoner had evaded justice at the time when his accomplices 


pasted sentence on Were tried, but on his being afterwards apprehended and brought to trial circumstances came 

aD exa rate e e e e 

tatement, modified out which induced the belief that the offence previously charged had been exaggerated, it 
WwW e e e 

of hiscolleagues. wasdecided that the judge, who passed sentence on the first trial, was competent, with the 


concurrence of his colleagues, to revise or modify the order passed by him without the inter- 
ference of another judge. N. A. R. vol. 4, page 246. 


Tie cance would 1481. On the reference of a case of assault and murder perpetrated 15 years before, 
torderthere-ap- +4 w . . ts : 
te heehee a fee it was discovered that two prisoners implicated in the same transaction had been regularly 


eons sentenced 15 ¢y; : 2 . : 
Sill hg a tried, convicted, and sentenced to only one year’s imprisonment, and that the sentence had 


aftray, when the ° i j ‘ 
Stet te kaw bee been reported, as prescribed, to the nizamut adawlut, and confirmed as for a case of simple 


usahed for mur- affray ; the court held that it was not expedient to direct their re-apprehension with a view 


to their being tried and sentenced to a punishment adequate to the real merits of the case. 
N. A. R. vol. 3, page 164. 


Miscellane- 1482. The nizamut adawlut is empowered to suspend from office any session judge, or 


ous: ov) e e e . 
o 0 ; 
Power of nizne vgistrate, for wilful disobedience, or neglect of or false return to any process, rule, or 


mut adawlut to order of that court; such suspension to be notifie ithi : 
saapeud “4 acelin 3 I notified within ten days, with all relative pro- 


jude s and course ceedings and papers, for the determination of government. The nizamut adawlut is further 

oF proceaure when * . 7 a 

session judge or authorized and directed to proceed upon reports from the session judges of neglect or mis- 
conduct by the magistrates, made in pursuance of sect. 63, Reg. IX. 1793 (Ced. Prov. sect. 


if . . 
. 30, Reg. VII. 1803)*; as well as upon reports from the session judges, and magistrates, of 


pee ve neglect or misconduct by their assistants, made in pursuance of sect. 10, Reg. XIII. 1793 
(Ced. Prov. sect. 13, Reg. XII. 1803);t in which cases, after such inquiry as is judged 
necesgary, in proof or explanation of the circumstances stated, the court is to report the case, 
if it appears to require the notice of government, with acopy of all proccedings and papers 
received on the subject of it, for such orders as may be judged proper. And in all cases 
wherein a covenanted servant of the Company employed in any of the criminal courts, or in 
any office of police, appears to the nizamut adawlut to have been guilty of neglect of 
duty, or of other misconduct, not expressly provided for by the regulations, that court is 
either to report the same to governinent; or, if the case appears to involve an error of 
judgment only, or a slight default, for which an admonition of the court is deemed a sufficient 
correction, to advise the party of his default, and to admonish him accordingly. Reg. II. 
1801, sect. 14. Reg. VIII. 1803, sect. 24. 

Order of court 1483, A summary order of the nizamut adawlut to the magistrate is not binding on the 

elongata °° civil courts. Const. No. 609. 
Di abit vt 1484, It appearing in the course of a criminal trial, that a decree had been obtained in 


ofacivil court  acivil suit by means of fraud, the court did not think proper to cancel the decree ; but 


es 2 '~@ criml. : 
ata have directed that the parties, against whom it had been obtained, should be furnished, on their 


” application, with a copy of their sentence for presentation to the court of appeal, which court 
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could then use their own discretion in passing such orders as might prevent an unjust 
tion. N. A. R. vol. 3, page 93. 


1485. The vakeels of the sudder dewanny adawlut may present petitions to the nizamut 
adawlut. Const. No. 563. 


1486. Thenizamut adawlut is, from time to time, as circumstances require, to prescribe 
the forms, and to fix the periods of transmission, and mode of preparation of all reports, calen- 
dars, registers, or other statements, to be furnished by the criminal courts, or by the judicial 
or police officers. But this is not to be construed to supersede the necessity of the prepara- 
tion and transmission of the reports and statements prescribed by the regulations, until the 
nizamut adawlut specially prescribes any alteration in, or directs the discontinuance of, any 
Reg. VII. 1829, sect. 3. 


1487. First. All precepts are to be drawn out in prescribed forms.* Second. All 
orders directing the issue of precepts are to state whether a return is required, and within 
what period. Third. The period is to be calculated from the date of the despatch of the 
precept from the office of the nizamut adawlut. Fourth. Precepts and returns are to bear 
the dates of despatch, and not the dates ofthe proceedings which accompany them, and 
the subordinate courts are expected to despatch their returns within the period allowed. 
Fifth, When a judge of the nizamut adawlut has signed a chittch, directing the issue of 
a precept, it is the duty of his peshkur to prepare a copy of the roobakarce, duly attested 
by his signature, together with such other papers as should accompany the same, and to 
send them by a mohurir to the English clerk in the precept department within seven days 
from the date on which the chitteh was signed by the judge. The roobakarce is to bear 
a list of the accompanying papers at the foot of it ; and the peshkar is responsible that they 
are correct and complete. Sixth. The English clerk is to note on cach proceeding the date 
of receipt, and after preparing the precepts to submit them for the register’s signature; he 
is then to enter them in the proper books, and to despatch them on the same day, if possible ; 
if not despatched till the next day, or later, the date of the precepts is to be altered to corres- 
pond with that of despatch. Seventh. If the officer to whom the precept is addressed finds 
it impracticable to send acomplete return within the prescribed period, he is to transmit 
a proceeding, with a certificate, according to the prescribed form, stating the reasons, and the 
additional period which he requires to carry the court’s orders into effect. Kighth. Such 
returns and certificates, when received in the office of the nizamut adawlut, are to be sent 
by the precept clerk, after having been endorsed and entered in the proper books, to the pesh- 
kar of the judge by whom the precept was issued, who is to note on each the date of re- 
ceipt, and to bring it forward in the usual course. inth, If the period allowed in a precept 
together with the number of days occupied by the letter dak, expire before a return, 
or explanatory proceeding and certificate is teceived, the register is to send a letter 
calling for explanation within a specified term; should this term also expire without 
receiving a reply, the circumstance is to be brought to the notice of the judge who 
issued the order, for such further measures, as he deems advisable. Zenth. The officer, by 
whom a return or certificate is sent, is to cause a list of the papers which accompany it to 
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be written at the foot of the roobakaree. Eleventh. If the papers, &c., which should accom- 
pany a precept or return, are too heavy for the letter dak, they are to be sent by dak 
banghy, with a note stating the case and the precept or return to which they belong; the pre- 
cept or return itself with the proceedings of the court being sent as usual by the letter dék. 
Twelfth. The precept clerk is to submit to the register, at the close of each week, a list of 
unanswered precepts and letters, to which returns are due. C. O. Nos. 160 and 174 of 
vol, 2. 


1488. Whenever a session judge finds it necessary to make a reference to the court 
connected with precepts not requiring returns, for the purpose either of communicating any 
information or remarks, or of requiring further instructions, he is to adopt a prescribed 
form.* ©. O. No. 212 of vol. 2. 


SECTION XXXIII. 


OF SENTENCE OF TRANSPORTATION OR BANISHMENT. 


1489. The nizamut adawlut are authorized, under the discretion in this respect al- 
lowed by the Mahomedan law, to order any prisoner, sentenced to imprisonment for life, to 
be transported to some place beyond sea; and the magistrates, at every jail delivery, are to 
cause a written proclamation to be read, and affixed in their cutcherries, as well as in the 
cutcherries of their police officers, notifying that all persons who are sentenced to be con- 
fined for life for murder, dacoity, robbing, plundering, arson, or any other crime of a hein- 
ous nature, are liable to transportation to some place beyond sea by order of the nizamut 
adawlut. Reg. IV. 1797, sect.10. Reg. VIII. 1803, sect. 18. 


1490. Whenever the sudder court sentences any offender to imprisonment for life, it 
is at the same time to sentence such offender to transportation beyond sea for life, unless 
there are special reasons inducing the court to think such prisoner not a proper subject for 
transportation, which special reasons the court is to record. Act XIV. 1844, sect. 1. 


1491. Whenever any offender has been sentenced in the first instance by a commis- 
sioner of circuit, or session judge, to imprisonment for life, or whenever a commissioner of 
circuit or session judge has recommended that sentence of imprisonment for life be passed 
upon any offender, it is competent to a single judge of the sudder court, and he is directed, 
to sentence such offender at the same time to transportation beyond sea for life, unless there 
are special reasons inducing him to think such offender not a proper subject for transporta- 
tion, which special reasons he is to record. Act XIV. 1844, sect. 2. 


1492, Transportation beyond sea is restricted to convicts sentenced to confinement for 


life; and in all instances wherein a session judge passes a sentence of confinement for life 
against a prisoner, he is at the same time, if he deems the prisoner a proper object of transe 
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portation beyond sea, to adjudge him or her to be transported for life. Reg. LIII. 1803, 
sect. 8, cl. 2. 


1493. It is not competent to the nizamut adawlut (except in the exercise of their gene- 
ral powers of mitigation, where they may deem the object worthy of it) to exempt from trans- 
portation an individual convicted ofan offence for which the regulations specifically prescribe 
that punishment. N. A. R. vol. 3, page 1. 


1494. Imprisonment in transportation beyond sea for life, is considered a more severe 
sentence than imprisonment for life in the Alipore jail. N. A. R. vol. 5, page 80. 


1495. Inthe cases of convicts sentenced to confinement for life, whom the courts of 
sessions and nizamut adawlut do not consider proper objects of transportation beyond sea 
under the above provisions; as well as in all cases of convicts sentenced to imprisonment for 
a limited period; the court by whom the sentence is passed, if it deems the same proper on 
consideration of the prisoner’s offence, may adjudge him to be banished, during the period of 
his sentence, from the district in which his place of abode is situated, and to be kept to hard 
labor on the public roads, or other public works, in any other district, to which he may be 
removed. Reg. LHI. 1803, sect. 8, cl. 2. 


1496. Magistrates are not competent, under the regulations, to sentence vagrants, or 
persons convicted of specific offences, to expulsion from the British territories, or to banish- 
ment from the city or district in which they have been apprehended. C. O. No. 159 of 
vol. 1. 


1497. As soon as any offender shall be delivered to the person or persons to be ap- 
pointed by the governor gencral in council on that behalf at the place to which he is trans- 
ported, the property in the service of such offender shall be vested in such person or persons 
during the term of transportation. Act XVI. 1840, sect. 1. 


1498. It shall be lawful for the governor general in council to appoint the governor or 
other authority at any place within the territories of the East India Company, or to appoint 
one or more superintendents at any such place, as the persons to whom convicts undergoing 
transportation shall be delivered and in whom the property in the service of such convicts 
shall be vested as aforesaid. Act XVI. 1840, sect. 2. 


1499. It shall be lawful for the governor general in council to issue orders from 
time to time to any such governor, authority, or superintendent, and which orders are here- 
by required to be duly executed, and to frame rules touching the classification of convicts, 
their confinement, treatment, and discipline, and touching such moderate correction as may 
be necessary in cases of misbehaviour and disorderly conduct, and of neglect or disobedience 
in the service of those persons in whom the property of such service may be vested as afore- 
said. Act XVI. 1840, sect. 3. 


1500. All persons who have heretofore been transported to any place within the terri- 
tories of the East India Company, and whose terms of transportation are not yet expired, 
shall be subject to’ the provisions contained in this Act, and nothing heretofore done with 


respect to offenders who have been so transported in conformity with the provisions of this 
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Act, or by the orders or with the sanction of government, shall be called in question in 
any court of law. Act XVI. 1840, sect. 4. 


Penal ser- 1501. No European or American shall be liable to be sentenced or ordered, by any 


vitude. court within the territories in the possession and under the government of the East India 
t, Company, to be transported. Act XXIV. 1855, sect. 1. 
uae 1502. Any person who, but for the passing of this Act, would, by any law now in 


seotrms of pene! force, or which may hereafter be in force, in any part of the said territories, be liable to be 


bt ihe ureeeat ene sentenced or ordered, by any such court, to be transported, shall, if a European or American, 
be liable to be sentenced or ordered to be kept in penal servitude for such term as is herein- 
after mentioned. The terms of penal servitude to be awarded by any sentence or order, 
instead of the term of transportation to which any such offender would, but for the passing 
of this Act, be liable, shall be as follows: (that is to say :)—instead of transportation for 
seven years, or for a term not exceeding seven years, penal servitude for the term of four 
years :—instead of any term of transportation exceeding seven years, and not exceeding ten 
years, penal servitude for any term not less than four and not exceeding six years :—instead 
of any term of transportation exceeding ten years and not exceeding fifteen years, penal 
servitude for any term not less than six and not exceeding eight years :—instead of any 
term of transportation exceeding fifteen years, penal servitude for any term not less than 
six and not exceeding ten years :—instead of transportation for the term of life, penal servi- 
tude for the term of life. And in every case where, at the discretion of the court, one of 
any two or more of the terms of transportation hereinbefore mentioned might have been 
awarded, the court shall have the like discretion to award one of the two or more terms of 
penal servitude hereinbefore mentioned, in relation to such terms of transportation. Act 
XXIV. 1855, sect. 2. 


Discretion of 1503. Provided always that nothing herein contained shall interfere with or affect the 

courts as to alter- F : ‘ ° . 

native panishinents authority or discretion of any court in respect of any punishment which such court may 

not to be asfeote- now award or pass on any offender other than transportation ; but where such other punish- 
ment may be awarded at the discretion of the court instead of transportation or in addition 
thereto, the same may be awarded instead of, or (as the case may be) in addition to, the 
punishment substituted for transportation by this Act. Act XXIV. 1855, sect. 3. 

Effect of pardon 1504. If any offender sentenced by any court within the said territories to the punish- 
Sitios of Nenal cok ment of death shall have mercy extended to him, upon condition of his being kept in penal 
vitude. servitude for life, or for any term of years, all the provisions of this Act shall be applicable 

to such offender in the same manner as if he had been lawfully sentenced under this Act to 


the term of penal servitude specified in the condition. Act XXIV. 1855, sect. 4. 
The executive 1505. It shall be lawful for the governor general of India in council, or for the per- 


ect Keopesness, son or persons for the time being administering the executive government of any presidency 


Americans under = oy place in which a European or American has been lawfully sentenced by any court to be 
caaleaiaae transported, to order such person to be kept in penal servitude for the shortest term of penal 
servitude substituted by this Act for a term of transportation of the same extent as that to 


which the offender was sentenced, or that portion thereof which he shall not have undergone, 
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provided that no person shall be kept in penal servitude under the provisions of this section 
after the expiration of the term of transportation to which he was sentenced. Act XXIV. 
1855, sect. 5. 


1506. Every person who, under this Act, shall be sentenced or ordered to be kept in Persons under 
penal servitude, may, during the term of the sentence or order, be confined in any such prison 
or place of confinement within any part of the said territories as the governor general of °° 
India in council shall, by any general order, from time to time, direct; and may, during such 
time, be kept to hard labour; and such person may, until he can conveniently be removed 
to such prison or place of confinement, be imprisoned, with or without hard labour, and dealt 
with in all other respects in the same manner as persons sentenced by the convicting court to pcos ane 
imprisonment with hard labour may, for the time being, by law be dealt with. Provided Proviso. 
that the time of such intermediate imprisonment, and the time of removal from one prison to 
another, shall be taken and reckoned in discharge or part discharge of the term of the sen- 
tence. Act XXIV. 1855, sect. 6. 


1507. All Acts and Regulations now in force within any part of the said territories, 
with respect to convicts under order or sentence of transportation, or under order or sentence 
of imprisonment with hard labour, shall, so far as may be consistent with the express pro- troprsonmment 
visions of this Act, be construed to extend and be applicable to persons under any order or ncn pa 


sentence of penal servitude made or passed under this Act. Act XXIV. 1855, sect. 7. Act. 


1508. The person or persons for the time being administering the executive govern- Removal 
ment of the presidency or place, in which any European or American convict is imprisoned ss conics ales 
under a sentence or order of imprisonment for a term exceeding one year, whether with or pence? fom bus 
without hard labour, may, with the consent of the governor general of India in council, order Priven another. 
the removal of such prisoner from the prison or place in which he is confined to any other 
public prison or place of confinement within any part of the said territories ; and such order 
shall be a sufficient authority for imprisoning the convict during the remainder of the term 
mentioned in the sentence, or any part of such term, in the jail to which the prisoner is 


removed. Act XXIV. 1855, sect. 8. 


1509. It shall be lawful for the governor general of India in council to grant to any 5 oan — 


convict, who may hereafter be sentenced or ordered to be kept in penal servitude, a license grant a license to 
e e a large ano 
to be at large within the said territories, or in such part thereof as in such license shall be convict under sa 
Ld e e e ,° ° tence of penal servi. 
expressed, during such portion of his term of servitude, and upon such conditions in all ~ 
respects as to the governor general of India in council shall seem fit; and it shall be lawful 
for the said governor general in council at any time to revoke or alter such license by a like 


order. Act XXIV. 1855, sect. 9. 

1510. So long as such license shall continue in force and unrevoked, such convict 
shall not be liable to imprisonment or penal servitude by reason of his sentence, but shall imprisoned, é&c 
be allowed to go and remain at large according to the terms of such license, Act XXIV. 
1855, sect. 10. 

1511. Incase of the revocation of any such license as aforesaid, it shall be lawful for ee 
one of the secretaries tothe government of India by order in writing, to signify to any may be apprehend 


ed and committed 
to prison. 


Penalty for 
breach of condition 
of license. 


son is e European 
or an American. 


Construction of 
Act. : 
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justice of the peace or magistrate that such license has been revoked, and to require such 
justice or magistrate to issue a warrant for the apprehension of the convict to whom such 
license was granted, and such justice or magistrate shall issue his warrant accordingly ; and 
such warrant may be executed by any officer to whom it may be directed or delivered for 
that purpose in any part of the said territories, and shall have the same force and effect in 
any place within such territories as if the same had been originally issued, or subsequently 
endorsed by a justice, or magistrate, or other lawful authority, having jurisdiction in the place 
where the same shall be executed ; and such convict, when apprehended under such warrant, 
shall be brought, as soon as he conveniently may be, before the justice or magistrate by 
whom the said warrant shall have been issued, or some other justice or magistrate of the 
same place, or before a magistrate or justice having jurisdiction in the zillah or district in 
which such convict shall be apprehended ; and such justice or magistrate shall thereupon 
make out his warrant under his hand and seal for the re-commitment of such convict to the 
prison or place of confinement from which he was released by virtue of the said license; and 
such convict shall be re-committed accordingly, and shall thereupon be liable to be kept in 
penal servitude for such further period as, with the time during which he may have been 
imprisoned under the original sentence or order, and the time during which he may have 
been at large under an unrevoked license, shall be equal to the period mentioned in the 
original sentence or order. Act XXIV. 1855, sect. 11. 


1512, If a license be granted under section 9 of this Act upon any condition specified 
therein, and the convict to whom the license is granted violate any such condition, or shall 
go beyond the limits specified in the license, or, knowing of the revocation of such license, 
shall neglect forthwith to surrender himself, or shall conceal himself or endeavour to avoid 
being apprehended, he shall be liable, upon conviction, to be sentenced to penal servitude for 


a term not exceeding the full term of penal servitude mentioned in the original sentence or 
order. Act XXIV. 1855, sect. 12. 


1513. Any sentence or order upon any person describing him as a European or Ame-~ 
rican shall be deemed, for the purposes of this Act, to be conclusive of the fact that such per- 
son is a European or American within the meaning of this Act. Act XXIV. 1855, sect. 14. 


1514, The word “ European,” as used in this Act, shall be understood to include any 
person usually designated a European British subject. Words in the singular number or the 
masculine gender shall be understood to include several persons as well as one person, and 


females as well as males, unless there be something in the context repugnant to such con- 
struction. Act XXIV. 1855, sect. 15. 
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SECTION XXXIV. 


OF CONTEMPT OF COURT. 


1515. All persons whatsoever, whether generally amenable to the courts of the East 
India Company, or otherwise, using menacing gestures or expressions, or otherwise obstruct- 
ing justice in the presence of any magistrate, joint magistrate, or other officer under a 
magistrate empowered to try criminal cases, or any superior or inferior court, civil or 
criminal, of the East India Company, are liable to be fined by the authority whose proceedings 
are obstructed to any amount not exceeding 200 rupees, or in case such fine is not paid to be 
imprisoned for any period not exceeding one month. Provided that from the award of 
punishment in such cases an appeal may lie, if preferred within one month, to the authority 
civil or criminal, appointed by Jaw to hear appeals in all other cases from the decisions of the 
officer by whom the fine was imposed. And provided also that notwithstanding anything in 
this Act it is lawful to indict any person amenable to Her Majesty’s suvreme courts as for a 
misdemeanor in any of the cases aforesaid sustainable before this Act, if no proceeding has 
been had against the offender in the court where the offence was committed, but not other- 
Act XXX. 1841, sect. 1. 


1516. The revenue authorities may also in such cases impose a fine of 200 rupees, 
or one month’s imprisonment in the civil jail in lieu thereof. Such orders, as well as sen- 
tences passed under the above section, are to be carried into effect by the magistrate, on 
application being made to that officer, in the usual mode. Act XXX. 1841, sect. 2. 


1517. Evasion of a magistrate’s process is not punishable as a contempt under the 
above provisions, which are applicable solely to contempta committed in open court.(a) 
Const. No. 619. 

1518. Under the above provisions, which repeal so much of Reg, XII. 1825, as relates 
to contempt of court, a person is no longer punishable as for that offence (as is ruled in 
Const. No. 1098) who, in a petition to a session judge in appeal from the orders of a magis- 
trate, falsely and maliciously asperses the character of that officer. Swe Index to the con- 
structions heading “ contempt,” No. 3, page 25. 


1519. The above Act is the only law under which contempt of court can now be 
punished, and as wilful and designed prevarication in a witness does not appear to be cor- 
rectly classable under the “ obstructions to justice,” rendered punishable by the above 
enactment, that offence cannot be punished as a contempt of court; and Const. No. 1177 is 
rescinded. C. O. No. 128 of vol. 3. 


wise, 


ra 


(a) The above is a construction of Reg. XII. 1825, but is equally applicable to Act XXX. 1841. For rules 
vasion of process, seo the section on that subject in the next chapter. — 
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1520. Where a person went to the house of a deputy magistrate to prefer a complaint, 
instead of going to the cutcherry, and the deputy magistrate fined him as for a contempt, 
the order was reversed as manifestly illegal and unjustifiable. Reports ZL. P. 1855, part 2, 
page 191. 


SECTION XXXV. 


OF COMPROMISE, AND IBRA. 


1521. Excepting in cases of a trivial nature, such as abusive language, slight trespasses, 
and inconsiderable assaults or affrays, no razeenamah is to be received without the special 
sanction of the magistrate; nor is any private compromise to be admitted by the magistrate 


in crimes of a heinous nature, such as on conviction require exemplary punishment for the 
ends of public justice. Reg. [X. 1807, sect. 8, 


1522. The principle of the prohibition, contained in the above clause, is applicable to, 
and obligatory upon, the whole of the criminal courts. A session judge, therefore, would 
not be justified in admitting a compromise in crimes of such serious nature; especially crimes 
recognised as such in the regulations, and when it has been expressly directed that the offen- 
ders should be brought to trial before the criminal courts. Nor can he in any case admit a 
formal razeenamah to bar the trial of a commitment made by a magistrate; both as there is 
no provision for such in the existing regulations, and as the established practice of discharg- 
ing the prisoner on acquittal, when evidence is not adduced for his conviction, and the ends 
of public justice do not require a postponement of the trial for further evidence, appears 
preferable to the admission of a compromise, which might perhaps leave the prisoner exposed 
to a future prosecution. (©. O. No. 187 of vol. 1. 


1523. The Mahomedan law recognises the right of the ruling power to punish serious 


offences for the ends of justice, although the injured individual waives his private claim. 
N. A. R. vol. 1, page 367, 


1524. The darogahs and other police officers are prohibited from admitting com- 
promises or razeenamahs in any cases. Reg. XX. 1817, sect. 12, cl. 3. 


1525. A magistrate has no authority to accept a compromise in a case which has 
been remanded to him only for the taking of fresh evidence to be reported to the session 
judge. Letter of Nizamut Adawlat to Judge of Rajshahye, No. 1021, July 29, 1852. 


1526. Notwithstanding a private compromise of theft, the magistrate may, if he 
think proper, direct a public prosecution. Const. No. 318. And in a petty case can 
refuse to dispose of a case on the filing of a razeenamah, if he is not satisfied that it is given 
voluntarily. Reports L. P. 1855, part 2, page 189. 


1527. A compromise between a thief and the owner of the property, the consideration 
being on the one side forbearing to prosecute, and on the other restitution of the stolen 
property, is a contract to which the civil court cannot give effect. Const. No. 318. 


% 
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1528. In a case of rape the court sentenced the prisoner to punishment, although It 
a razeenamah was filed by the injured party i i ’ i ata 
y j party in consequence of the prisoner's promise to case of rape; 
marry her, as in so heinous an offence a compromise was deemed inadmissible. N. A. R. 
vol. 3, page 127. 


1529. A private compromise was held to be inadmissible in a case of forcible abduc- %4 in a case of 


tion of a young girl involving a serious breach of the peace. Reports L. P. 1852, part 1, oowree 
page 716. 


1530. In all cases of murder, mutilation, or severe personal injury, in which the heir Thra. 
of the slain, or the person injured, refuses to prosecute, the law officers of the nizamut 
adawlut are to be called on to declare what the fatwa would have been, in the event of their ,, sotwiehotusaliiig 
having prosecuted; and the judge or judges sitting on such trial are to pass sentence under bailed lca ado 
the general regulations, and on a consideration of all the circumstances of the case, the 
same as if the parties had come forward to prosecute. Reg. IV. 1822, sect. 3. 


1531. The nizamut adawlut pay no regard to the circumstance of a prosecutor waiving The nizamut 


his demand of kisas against the prisoner. N. A. R. vol. 1, page 86. ee ee 


1532. The prosecutor, in a trial for murder, having expressed in the sessions court his _The 


mean ‘ : ? . prosect z 
unwillingness to proceed with the charge against the prisoner, it was held that such declara- vitiate tho trial ; 


; ‘ ae ; toe but the government 
tion did not vitiate the trial. The court however wero of opinion that, on such declaration pleader should he 

‘ ee ‘ ‘ ‘ s ordered to prose- 
being made, the session judge should have directed the magistrate to issue the necessary in- cute. 


structions to the government pleader to carry on the prosecution. N. A. R. vol. 5, pagel72. 


1533. In the case of a prisoner cutting off his wife’s hand, the law officers of the By the Mahome- 
nizamut adawlut convicted him of the offence charged, but declared him unconditionally ae 
released from every penalty, in consequence of the injured party withdrawing her claim. ™"* 

Under the peculiar circumstances of the case, the prisoner was admonished and released 


without punishment.(a) N. A. R. vol. 1, page 344. 


SECTION XXXVI. 


OF COSTS AND DAMAGES, 


1534. No pecuniary compensations nor sums as damages are to be adjudged to, or be te eajuteed ee 
recoverable by, individuals in any criminal prosecution. Beng. and Ben, Reg. XIV. 1797, 


sect. 3, cl. 1. Ced. Prov. Reg. VII. 1803, sect. 39, cl. 1. 


oe ‘ . . but costs actual. 
1553. Bnt the criminal courts are not restricted from adjudging a reimbursement of ly incurred may be 


. . ; _ awarded ; 
costs actually incurred, upon a prosecution before them, by either of the parties thereto, in 


(c) A similar case is reported, in which a wife mutilated her husband, and the latter refused to appear against her ; and, 
when the government pleader conducted the prosecution, presented a razeenamah. On this case the conrt came to the con- 
clusion that it was not within their competence to sentence the prisoner to punishment; and section 8, Reg. IV. 1822, was 
subsequently enacted in order to provide such power. See N. A. R. vol, 2, page 29. 
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particular instances, wherein they consider such reimbursment just and equitable. Zeng, 
and Ben. Reg. XIV. 1797, sect. 8. Ced. Prov. Reg. VII. 1803, sect. 39, cl. 3. 


all cases. 1536. The above provisions apply to suits under Act IV. 1840, as well as to other 
cases.(a) Const No. 505. 


Suits for dama- 1537. The criminal courts cannot award any compensation or damages beyond reim- 
a hi Zvi bursement of actual costs. The parties must be referred to a civil action. Const. No. 931. 


cao t. ® e 

ss aul coats 1538. The civil courts are not competent to take cognizance of suits for costs incurred 
cannot aweroa inacriminal court. But if a magistrate, from oversight, has omitted to order a reimburse- 
rete ae ment of costs to the party whom he thinks justly entitled thereto, he is at liberty to supply 


such by # subse- the omission by a subsequent order, upon application of the party for that purpose. Const. 


anant order, 


Costs may not be I I i i Z 
‘ial from tha,’ eo: 1539. In no case, wherein the government is not one of the parties, can reimburse 


von eye mment of the costs be made from the treasury of the court; they must be levied by the 
ee attachment and sale of the property of the party against whom they are awarded, in like 
8 e 


manner as costs adjudged in civil suits. Const. Nos. 373 and 590. 


Fine not exceed- 1540. All criminal courts within the territories under the government of the East India 
ing in amount the . ° one : 
property wrong- | Company may add to the punishment competent to them to inflict upon persons convicted 
a aie charg before them of robbery, theft, embezzlement, knowingly receiving stolen- goods, cheating, or 

He ther wrongful appropriation of property, or of being accessary or privy to any such offence, 
the punishment of fine, not exceeding the loss appearing to be caused to the several persons 
who have suffered by such wrong; and may pay and distribute the proceeds of such fine, or 
any part thereof, to or for the benefit of the said several persons, according to the discretion 
of the court. Act XVI. 1850, sect. 1. See section “of restitution of stolen property” in 


book 6. 


SECTION XXXVI. 


OF THE LIABILITY OF JUDICIAL OFFICERS TO THE CIVIL COURTS. 


aes dase dIRRIG 1541. In order to render the provincial magistrates, as well natives as British 


toactioninsu- = subjects, more safe in the execution of their office, it is enacted, that no action for wrong 
preme court for ie 


official acts. orinjury shall lie in the supreme court against any person whatsoever exercising a judicial 
office in the country courts for any judgment, decree, or order of the said court, nor against 
any person for any act done by or in virtue of the order of the said court. 21 George III. 
cap. 70, sect. 24. 


Not liable for 1542. Three meanings may be attributed to this clause. First. It may mean that no 
things done within 


jurisdiction though action shall lie against one exercising a jadicial office in the country courts for any judgment, 
erroneously or 


guiarly done: decree, or order of the court, whether in a matter in which the court had a jurisdiction or not, 


(a) This was ruled in regaid to Reg. XV. 1824, ; but appears equally applicable to Act I'V. 1840. 
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or whether the judge wilfully and knowingly gave judgment or made an order ina matter vey Nene onde 


ve statute for 


out of his jurisdiction or not; so that the fact of the existence of a judgment, decree, or order things done wholly 


should preclude all inquiry. Secondly. It may mean to protect the judge only where he 
gives judgment or makes an order in the bond féde exercise of his office, and under the 
the belief of his having jurisdiction, though he have itnot. Thirdly. The object may have 
been to put the judges of the native courts on the footing of judges of the superior courts of 
record, or English courts having similar jurisdiction to the native courts, protecting them for 
things done within their jurisdiction though erroneously or irregularly done, but leaving 
them liable for things done wholly without jurisdiction. It seems to us that the first of these 
constructions is inadmissible. It mever could have been intended to give such unlimited 
power to the judges of the native courts, and reason points out that the general words 
must be qualified in the manner stated in one of the two latter modes of construction. 
We think the third is the right mode; and that the true meaning of the section in question 
was to put the judges of native courts of justice on the same footing as those of English 
courts of similar jurisdiction. ‘There seems no reason why they should be more or less 
protected than English judges of general or limited jurisdiction, under the like circum- 
stances. To give them an exemption from liability when acting bond fide in cases in 
which they had, though mistakenly, acted without jurisdiction, would be to place them 
on a better footing than English judges or magistrates, and to leave the injured individual 
wholly without civil remedy; for English judges, when they act wholly without jurisdiction, 
whether they may suppose they had it or not, have no privilege. Calder versus Halkett, 2 
Moore’s East Indian appeal cases, page 306. 

1543. It is not merely in respect of acts in court, acts sedente curid, that an English judge 
has an immunity, but in respect of all acts of a judicial nature, as was decided in the case of 
Taafe v. Lord Downes; and an order under the seal of the foujdaree court to bring a native 
into that court to be there dealt with on a criminal charge is an act of a judicial nature, and 
whether there was any irregularity or error in it or not, would not be punishable by ordinary 
process at law. But the protection would clearly not extend to a judicial act done wholly 
without jurisdiction. Calder versus Halkett, Ibid. 

1544. <A judge isnot liable in trespass for want of jurisdiction, unless he knew of the 
defect, or had such information as to make it incumbent on him to ascertain the fact; and it 
lies on the plaintiff in every such case to prove the possession of such knowledge or inform- 
ation on the part of the judge. Calder versus Halkett, Ibid. 

1545. In regard to the liability of individuals to the jurisdiction of the courts, it has 
been ruled, with reference to the doctrine laid down by Sir L. Peel, C. J. in Foy’s case, that 
the criminal courts should not proceed to try and sentence a person, whom they may themselves 
have fair reason from any cause to regard as probably not subject to their jurisdiction, without 
making all practicable inquiry to satisfy themselves on the point.(a) This ruling rescinded 
that laid down in the case of Government versus Mandeville (N. A. R. vol. 2, page 111 ; and 
Const. No. 759) that the onus probandi of non-liability rested with the defendant ; and that 
in default of such proof the courts might safely proceed against him. C. O. No. 33 of vol. 4. 


(a) The judgment of Sir L. Peel will be found at length in the chapter “of European British subjects’ in book 8. 
3 2 
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1546. No judge, magistrate, justice of the peace, collector, or other person acting judici- 
ally, is liable to be sued: in any civil court for any act done or ordered to be done by him in the 
discharge of his judicial duty, whether or not within the limits of his jurisdiction : provided 


that he at the time, in good faith, believed himself to have jurisdiction to do or order the act 


complained of : and no officer of any court, or other person bound to execute the lawful 
warrants or orders of any such judge, magistrate, justice of the peace, collector, or other 
person acting judicially, is liable to be sued in any civil court for the execution of any war- 
rant or order, which he would be bound to execute, if within the jurisdiction of the person 
issuing thesame. Act XVIII. 1850. 


1547. The construction of the above Act, for the first time since its promulgation, was 
submitted to the opinion of the judges of the supreme court (August 1851) in the case of 
Lang versus Gubbins, which was an action brought against a mofussil magistrate for issuing 
an illegal warrant to seize the plaintiff's goods and chattels. In that case Sir L. Peel, C. J. in 
delivering the judgment of the court (after argument of the question), held that the “ words ‘in 
* good faith’ were merely an English version of the common Latin phrase ‘ bond jide,’ of 
“such frequent use in the law, both phrases having the same meaning: and that the true 
* construction of ‘ good faith’ appeared to be that bolief, which, though erroneous, was ex- 
“ cusable in the particular instance, or in other words that which stood on some reasonable 
* wrounds.” Taylor and Bell’s Reports, vol. 1, page 228 note. 


1648. A judge is privileged in respect of any words, relevant to the issue, uttered by 
him, while acting judicially, in a case within his jurisdiction, although such words convey an 
imputation upon a person not judicially before him; and the English letters reporting on trials, 
which a sessions judge is directed to forward to the nizamut adawlut, are judicial proceedings 
and entitled to the same privilege as a judgment delivered in open court. In order to main- 
tain an action of slander against a judge for words uttered in the course of his duty, on the 
ground that they were irrelevant to the matter in hand, it must be shown that the irrelevancy 


was 60 gross as to afford no room for the hypothesis of honest mistake. Moulavie Ali Kureem 
versus Sandys, Boulnois’s Reports, page 1. 


1549. In case of an information intended to be brought or moved for against any such 
officer or magistrate for any corrupt act or acts, no rule or other process shall be made or 
issued thereon, until notice be given to the said magistrate or officer, or left at his usual 
place of abode, in writing, signed by the party or his attorney, one month if the person 
exercising such office shall reside within fifty miles of Calcutta, two months if he shall reside 
beyond fifty miles, and three months if he shall reside beyond one hundred miles from 
Calcutta, before the suing out or serving the same, in which notice the cause of complaint 
shall be fully and explicitly contained ; nor shall any verdict be given against such macistrate, 
until it be proved on trial that such notice hath been given; and in default of such proof 
a verdict with costs shall be given for the defendant. 21 George III, cap. 70, sect. 25. 


1550. No magistrate shall be liable in any such case to any personal caption or arrest, 
nor shall be obliged to put in bail, until he shall have declined to appear to answer after 
notice given as directed by this Act, and service of the process directing his appearance by 
himself or his attorney. 21 Geo. III, cap. 70, sect. 26. 
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1551. Magistrafes and other officers who were not liable to prosecution in the Com- 
pany’s courts for damages, for acts done in their official capacity, prior to the enactment of 
Act XI. 1836,a) have not been rendered liable by that Act. Const. No. 1051. 


1552. No action will lie in the civil courts either against the magistrate, or against the 
government for acts done by the magistrate in his judicial capacity ; and those courts are 
prohibited from taking cognizance of suits instituted to reverse the order of a magistrate, or 
other criminal court, even though such order were passed without jurisdiction. Reports 
S. D. A. Z. P. 1855, pages 265 and 461. This doctrine appears questionable, and would 
not probably be again upheld upon argument. The judicial character of an officer cannot 
protect an act done without jurisdiction, for the judicial character exists only within the 
limits of the jurisdiction. Moreover, sect. 3, Reg. IX. 1831 expressly recognizes the power 
of the civil courts to revise the orders of the criminal authorities in cases of a miscellane- 
ous nature which are not criminal trials. 

1553. On the institution of any action against an officer of government for acts done 
in the discharge of his public duty, he is to communicate the fact through the usual official 
channel, reporting all circumstances which may be necessary to enable the government to 
arrive at a decision on the real merits of the case. If, on full examination into the case, and 
on a fair and reasonable interpretation of his proceedings, the officer appears to have acted 
rightly, he will be directed to take the necessary steps to defend himself, government ad- 
vancing the funds necessary for that purpose, to be refunded after the issue of the action is 
known incase the circumstances then brought to light should prove the officer to have acted 
improperly. If, on the other hand, upon examination of his casc by the government, his 
conduct appears to have been clearly wrong, he will be informed that the government will not 
interfere, and that he must defend himself at his own charge. ©. 0.8. D. A. No. 11, 
May 12, 1848, Z. P. C.O. Sup. Pol. Z. P. No. 5 of 1848. 


CHAPTER 
OF PROCESSES. 
SECTION 1. 
RULES OF GENERAL APPLICATION. 


1554. Forms of every requisite process are prescribed by C. O. No. 3, January 19, 1855. 
Indents for such forms are to be made on the lithographic press. 


1555. Civil and criminal processes may be forwarded by post on the public service. |.) 


GC. O. November 30, 1855. Z. P. 


1556. Whenever a summons, or other criminal process, is served by a burkundaz, a 
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aed sane Pay to be employed in serving all criminal processes in cases of a heinous nature) no ; diet 
money, or other allowance or gratuity, is to be demanded or received from the complainant 
or the accused, whether the case be adjusted by razeenamah or otherwise; and the demand 
Penalty, if such OF receipt of such by any public officer, directly or indirectly, in violation of this rule, is 
i ia caier, punishable as a criminal offence on conviction before the magistrate, or sessions court. The 
offender is also compellable, either by a criminal prosecution, or a civil action, to refund 
the amount received, besides being liable to immediate dismission from office. Reg. IX. 

1807, sect. 14, cl. 2. Reg. VII. 1811, sect. 4. 


In petty cases 1557. In cases of adultery, fornication, calumny, abusive language, slight trespass, 
processes are to be 


served by peons, OF inconsiderable assault, the process is to be served by peons, or other persons not receiv- 
plc wfxeimer ing wages from government, who are to be authorized by the magistrate to demand and 

7 - ‘h© receive tulubana at a fixed rate; and they are not to demand or receive more, upon 
any pretence whatever, under the penalties above stated with respect to public officers 
receiving wages from government. The tulubana is to be paid in the first instance by 
the party at whose instance the process is issued, subject to reimbursement from the accused, 


if the charge is established, under the discretion vested in the criminal courts by sect. 8, 


™ e, para: 1585. Reg, XIV, 1797 (Ced. Prov. cl. 3, sect. 39, Reg. VII. 1803).* Reg. IX. 1807, sect. 14; 
cl. 3. Reg. VII. 1811, sect. 4. 
Peons 80 employ- 1558. Magistrates are to cause the names of all persons employed in the execution of 


roar i be reeis- criminal processes, who do not receive a monthly salary from government, to be registered 


with the following particulars, viz., the names of their fathers, their age, and places of abode, 
and a concise description of their persons. Reg. XXVI. 1814, sect. 14, cl. 2. 


are to 1559. The nazirs are strictly prohibited, under pain of immediate dismission, from 
employ no persons ° ° ° ‘ . 
not registered. employing any person not registered in the mode above prescribed, and not being an officer 


on the public establishment, in the service of any process, or in the execution of any order 
or official act whatever, without a special authority from the magistrate, or other public 
officer competent to give such directions. Reg. XXVI. 1814, sect. 14, cl. 3. 


Badge of office. 1560. It was directed that the peons, who might be registered as above required, 
should be furnished: with an uniform belt, or such other badge of office, at the discretion 
of the judge, as should suffice to distinguish them for the chaprasis on the fixed estab- 
lishments. The expense of such badge was to be defrayed out of the tulubana of the 

ae ee eee peon receiving the same. The judges and magistrates were required to frame a table 
distance of each for regulating the account of tulubana demandable on the service of process, according 
to the rates prescribed by the regulations, or established by usage.(a) The table was to 
contain a statement of the several police jurisdictions, or other more convenient local divi- 
sions, the computed distance of the centrical part of such local division from the sudder 


station, and the number of days for which tulubana is to be allowed on the serving of 


(a) In clause 8, sect. 14, Reg. IX. 1807 (which is modified by sect. 14, Reg. XXVI. 1814) the rate specified is “‘ two 
annas per diem, or three annas in districts where such higher rate is usual and necessary.” The Lieut. Governor of Bengal 


has directed that an uniform rate of 2 annas per diem should be adopted in all the civil courts of the lower provinces, C. O, 
s. D. A. No. 62, April 9, 1855. L. P, 
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process within each local division, calculated on the computed distance of the centre of 
each local division from the sudder station. Reg. XXVI. 1814, sect. 14, cl. 4, 


1561. The table so framed is to be suspended for general information in the cutcherry 
of the magistrate; and no tulubana is to be allowed in any instance beyond the rates, or for 
a greater number of days, than is prescribed in such table, without a special written order 
from the magistrate, assistant, or other public officer competent to pass the same. Reg. 
XXVI. 1814, sect. 14, el 5. 


1562. The amount of tulubana, demandable according to such table, is to be specified 
on the back of each summons or other process, and the amount is to be paid by the person 
taking out the process to the nazir previously to the execution of such process: a receipt is 
to be endorsed on the process in each instance by the nazir, specifying the amount, and the 
person from whom it was received. -Reg. XXVI. 1814, sect. 14, cl. 6. 


15638. When two or more processes are to be served by one peon, the magistrate, or 
other officer who orders the same to be served, is to determine in what proportions the fixed 
rates of tulubana are to be paid by the parties respectively, and is to sign an order to that 
effect on the face or back of the process. Reg. XXVI. 1814, sect. 14, cl. 7. 


1564. When the process has been executed and returned according to the preceding 
rules, the nazir isto pay to the peon three-fourths of the tulubana received by him on 
account of such process, and the nazir is entitled to appropriate the remaining one-fourth of 
the tulubana to his own use. Reg. XXVI. 1814, sect. 14, cl. 8. 


1565. The nazir is permitted to exercise his discretion in advancing to the peon, on 
his own responsibility, such portion of the tulubana as he considers necessary for the subsist- 
ence of the latter while engaged in serving the process on account of which it is paid ; but 
the presiding officer is not competent to exercise any interference in the matter. Const. 
No. 1084. 

1566. The magistrates and other officers are required to take every possible precaution, 
and to give all practicable attention for the purpose of preventing illegal or undue exactions 
of diet or subsistence money under the name or pretence of tulubana. Reg. XXVI. 1814, 
sect. 14, cl. 9. 

1567. The issue of a general warrant [or other process against the person] is illegal. 
Const. No. 766. 


1568. Zumeendars, like any other individuals, are competent to apprehend persons 
in the actual commission of public crimes. C. O. No. 80 of vol. 1. 


1569. The sudder court expressed their reprehension of permitting candidates for em- 
ployment to apprehend, without warrant or authority, parties who have evaded apprehen- 
sion by the police, in the hope that by so doing they may obtain employment. Reports 
L. P. 1851, page 1657. 

1570. Whenever any process is issued by a magistrate or police officer for the attend- 
ance of a prosecutor or witness, or for the apprehension of a defendant, and such person is 
absent or has absconded, the police officer entrusted with the process is to require the pro- 


prietor, manager, or head person of the village, in which the person summoned is said to 
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reside, to furnish a written certificate of the individual’s absence, engaging therein either to 


cause his attendance on his return to the village or to give information at the thana of his 
arrival. Reg. XX. 1817, sect. 24, cl. 5. 


1571. Ifit is afterwards established. on inyuiry before the magistrate, that the person 
summoned was actually in the village at the time of the execution of such certificate; or if 
it is proved that he returned to the village afterwards, and that the person executing the cer- 
tificate wilfully neglected to give due intimation of his return to the officers of police; the 
person so offending is liable to be fined by the magistrate in any sum not exceeding 200 


rupees, and in default of payment to be confined in the civil jail for any period not exceed- 
ing one month. Reg. XX. 1817, sect. 24, cl. 6. 


1572. Whenever a magistrate, or other public officer, authorized by the regulations in 
force to issue process of arrest, or other judicial process upon the person or property of 
individuals amenable to their respective jurisdictions, deems it necessary for any special 
reason to be personally present at the execution of such process; and to sce that it is duly 
executed in the manner prescribed by the regulations ; it is competent to the public officer, 
who has issued the process, to attend personally for the purpose above-mentioned; and to 


adopt or direct any legal measures that may be necessary for the execution thereof. Reg. I. 
1825, sect. 2. 


1573. The court which issued the process of arrest is alone competent to release the 
prisoner. Const. No. 1000. 


1574. A person being in attendance on a criminal court on bail to answer a criminal 
charge is not liable to arrest under a civil process ; nor is a person in attendance ona 
collector to defend a suit or claim pending before that officer. But the protection will last 


only as long as the party is in actual attendance, or coming to, or returning from the 
court.(a) Const. Nos. 885, 893, and 1089. 


1575. The civil court is not competent to require from a magistrate delivery on civil 


process of the person of a prisoner after the expiration of his imprisonment in the criminal 
jail. Const. No. 1276. 


1576. Police officers of one zillah may not be arrested in another, while in the execu- 
tion of their duty. Const. No. 851. 


(a) Onareference being made to the Advocate General regarding this point, ho replied, that according to English 
law no man attending a court of justice as party or witness in any cause of any sort could be arrested on process in a 
civil auit, the protection being eundo, morando, avd redeundo, and 8 reasonable construction being given as to what is going, 
staying, and returning. 1¢ would seem therefore that a plaintiff is equally with the defendant exempt from an arrest under 
such circumstances ; and it is doubtless as reasonable in the one case as the other, 
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SECTION II. 
OF SUMMONS. 


1577. The summons issued by a magistrate* in the case of any bailable crime or mis- 
demeanor, which does not appear to require the immediate apprehension of the accused, is 
to bear his official seal and signature and to be served through tho foujdaree nazir by a 
single chaprasi or peon;—ort if the accused have an accredited ayent at the place where 
the court is held, expressly empowered either by a clause in his general mokhtarnamah, or 
by a separate mokhtarnamah granted for that purpose, to receive on behalf of his constituent 
judicial processes, the summons may be tendered, if the magistrate deem it expedient, to 
such agent to be communicated by him to his principal; and the agent's acknowledgment 
endorsed thereon is to be accepted as a sufficient service of it, if he be desirous of giving 
such acknowledgment in preference to the summons being served on the person of his prin- 
cipal by an officer of the court;—or if the accused is employed in the salt department, 
according to the special rules provided for such case. Reg. IX. 1807, sect. 6, cl. 1. 


1578. The summons in all such instances is to specify the offence with which the 
accused is charged, and is to contain, according to the circumstances of the case, a requisition 
to attend either in person or by vakeel to answer the charge on or before a certain day to 
be stated in the summons according to the form No. 1 of Appendix A. Reg. IX. 1807, 
sect. 6, cl. 2. 

1579. Ifit is deemed necessary to require bail, the extent of the bail is to be specified 
in the summons according to form No. 2 of Appendix A, Reg. IX. 1807, sect. 6, cl. 3. 


1580. The warrant issued by the magistrate, when an accused person, on whom a 
summons has been served, has not attended according to the exigence thereof,* is to bear his 
official seal and signature [and to be drawn out according to form No. 5 of Appendix A]. 
Reg. IX. 1807, sect. 7. 


1581. Inthe Company’s territories, except the local jurisdiction of the supreme court, 
whenever in any criminal case a summons to the defendant is by law the first process, it 
is lawful for any court which has issued a summons in such case to issue a warrant for 
the apprehension of the defendant in such case, upon proof that due diligence has been 
used to serve such summons upon the defendant, and that the officer or other person whose 
duty it is to serve such summons upon the defendant has been unable to serve such sum- 
mons; any law or regulation to the contrary notwithstanding.t Act X. 1845. 


1582. In cases, in which bail is not required, the officer entrusted with the summons is 
to demand only an acknowledgment of the receipt of it; and inthe absence of the party the 
summons may be served on the principal person in his house or family, if such person be 
willing to receive the same, and to return an acknowledgement for the party. ‘The officer 
serving the summons, in such instances, as well as in all cases wherein the magistrate may 
deem it proper to admit the private adjustment of the parties, is to be further instructed 
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on the tender of a razeenamah, expressing the plaintiff's desire to withdraw his complaint, 
and the defendant's acquiescence in the complaint being withdrawn, to receive such razeena- 
mah as a sufficient return to the process. Reg. IX. 1807, sect. 8. 


By police 1583, The summons issued by a police officer in the case ofa bailable offence, not 
sani aeiaing requiring "the immediate apprehension of the accused,® is to bear his official seal and signa- 
: ar fgchr ture, and to be served through a single burkundaz, or through any known and accredited 
party complain- agent of the party complained against, who may be upon the spot, and willing to receive the 

© o. § 862. same in behalf of his principal ; but no summons is to be delivered to a complainant to serve 


on the person accused. Reg. XX. 1817, sect. 24, cl. 1. 


When bail ts not 1584. In cases wherein bail is not required, police officers entrusted with the service of 
, acknow- 


of ree | summonses are to demand only an acknowledgment of the receipt of the process ; and, in the 
absence of the party, the summons may be served on the principal person in his house or 
family, if such person be willing to receive the same, and to return an acknowledgment for 
the party whose attendance is required. Reg. XX. 1817, sect. 24, cl. 2. 


Forms of | sum- 1585. The summons to be issued by police officers, under the rules contained in the 
it is preceding clauses, is to be made out in the form No. 32 of Appendix A; but if the 
charge is of a serious nature, and such as appears to require bail to secure the apppearance 
of the party accused, either in person or by vakeel, before the magistrate, the summons is 
to be drawn up according to the form No. 33 of Appendix A, and is to specify the bail to be 

given. Reg. XX. 1817, sect. 24, cl. 3. 


required, 


nome of aol 1586. The warrant issued by a police officer for the apprehension of an accused person, 
neglecting sum- who does not obey the requisitions of the summons," is to be under his official seal and signa- 
mons. 


ture, and to be drawn out according to the form No. 34 of Appendix A. Reg, XX. 1817, 
sect. 24, cl. 4. 


SECTION III. 


OF WARRANTS. 


By magis- 1587. The warrant to be issued by a magistrate, in the case of an offence not 
trate. bailable or in which the admission of bail would be unsafe and improper,® is to bear his 
inns. case not official seal and signature, and to specify the crime charged, and to direct the officer 

* », 7 884, entrusted with the execution of it to apprehend the person accused. It is to be in the 

form No. 6 of Appendix A, and to be directed to the nazir of the criminal court. Reg. IX. 
1807, sect. 3, cls. 1 and 2. 


In a ballable case. 1688. If the magistrate in any bailable case deems it proper to authorize the officer, 

‘@ to whom the warrant is committed, to receive bail for appearance (with or without security 
for keeping the peace), it is to be so specified in the warrant, with the extent of the bail 
(and security) required, in the form No. 2 of Appendix A. Reg. IX. 1807, sect 3, cl. 3. 
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, 
attendance of the party, certifying on the back of the process the mauner in which it 
has been served, and by whom the security has been given, or causing the defendant 
to accompany the officer bearing the darogah’s process to the thana. Reg. XX. 1817, 
sect. 29, ol. 1. 


1602. In cases of a bailable naturé, in which a person under engagements, and employ - 
ed fn the salt or opium departments, is summoned under the above provisions during the 
manufacturing season, the police darogah, with the view of preventing unnecessary iriter- 
ruption to the manufacturer, is to require the party summoned to appear in person or by 
vakeel, either during or after the manufacturing season, as the circumstances of the case 
may dictate, subject to the futare orders of the magistrate, to whom the darogah is in each 
instance to report the reasons which have influenced him in the exercise of the discretion 
here vested in him. Reg. XX. 1817, sect. 29. cl. 2. 


1603. Summonses to any officers or persons, employed in the salt or opium departments, 
to attend as witnesses are to be served in the manner directed by the above provisions; 
but the salf or opium agent, or the head native officer of the aurung, kothee, or chokee, 
instead of requiring the person summoned to give security, or proceed to the thana, is 
to take from the witness a recognizance, agreeable to the form No. 39 of appendix A, 
and is to deliver the same to the officer serving the process. Reg. XX. 1817, sect. 29, 


cl. 3. 

1604. Ifa charge is preferred to a police darogah against any officer or person, employ- 
ed in the salt or opium departments, for an offence that is not bailable, and there appears 
to him sufficient ground under the provisions of this regulation, for apprehending the person 
so charged, the warrant for his apprehension is to require him to attend immediately in 
person, and is to be executed in the same manner as upon persons not so employed. But the 
darogah, after securing the offender, is to give notice of his apprehension to the salt or opium 
agent, or to the head officer of the nearest aurung, kothee, or chokee, as the case may be. 

r KX. 1817, sect. 29, cl. 4. 

1605. When any process or order is issued by a magistrate to a salt agent, or his 
assistant, he is to forward it under a sealed cover addressed to the agent, or his assistant, 
and superscribed with his official attestation. The agent, or his assistant, is immediately 
to acknowledge the receipt of the order, or process, by an endorsement to that effect 
on the back of it, and is to return it under a sealed cover addressed to the magistrate. 
Reg. X. 1819, sect. 15. 


1606. In cases in which a person under engagements on account of the salt manu- 
facture, and employed therein, is charged before the magistrate with a bailable offence, 
and the warrant is ordered to be served at any period between the commencement of 
the month of Kartik and the end of Asarh ;—the warrant is to be erflosed in a sealed 
cover addressed to the agent, and superscribed with the official signature of the magis- 
trate; and is to require the party summoned to appear in person, or by vakeel, as the 
magistrate thinks proper, either during or after the manufacturing season; and to 
specify the sum for which the security or recognizance for the appearance of the defend~- 
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ant is to be given, the amount of which is to be regulated by the magistrate, accobding 
to the nature of the offence, and the situation and circumsfances in life of the defendant 
It is at the option of the agent to execute, or to cause one ‘of his officers, or any other 
person whom he thinks proper, to execute the security required from the accused, ia 
cases in which such security is considered necessary, or to leave the party summoned to 
find the required security; and in the latter case if the officer bearing the summons or 
warrant entertains doubts of the responsibility of the surety so offered, and the agent declares 
such surety to be responsible, the officer is to acpept the security. Ifthe agent does not deem 
it expedient to order any of his officers or any other person to become security, and the 
defendant himself is not able to find such security as the agent deems responsible, the 
agent is to cause the party summoned to accompany the officer to the court, or, if the 
summons has not been committed to the charge of an officer, he is to cause him to be con- 


- veyed before the court. The agents are to appoint such persons as they think proper to 


station at the place, at which the court is held, to execute such security; and the magistrate 
is authorized in instances in which he deems it proper, either from the distance of the place 
of abode of the agent from the place at which the person to be summoned resides, or other 
circumstances, to order the summons or warrant to be enclosed to one of the persons so 
empowered to become security, instead of transmitting it to the agent himself,—in which 
case such person is to proceed in the manner prescribed to the agent where the summons 
is sent immediately to him. If the prosecutor does not specify that the person complained 
against is employed in the salt department, and the summons or warrant in consequence 
is ordered to be served on him in the same manner as on other persons during the months of 
Kartik and Asarh, the officer serving the summons or warrant, on the circumstance of the 
defendant being so employed being notified to him by the agent or any of his officers, or by 
the defendant himself, is to deliver it to the nearest person empowered to execute securities, 
who is to proceed as above: but if the circumstance is notified to him by the defendant only, 
and he entertains doubts of his being so employed ; or if without such doubts he apprehends 
that the defendant will abscond while he is repairing with the process to the person em- 
powered to execute the securities; he isin such case tocarry the defendant with the 


process to the person so empowered, and is not to’ release his person until the required 
security has been executed. Reg. X. 1819, sect. 21, cl. 4. 


1607. The agent or other officer, through whom the summons or warrant is served is 
to note on the back of it in what manner it has been served, : 


and by whom the security has 
been executed. Reg. X. 1819, sect. 21, cl. 5. 


1608. Ifa charge is preferred to a magistrate against an y of the officers of the agents 
or any person under engagements on account of the salt manufacture and employed therein, 
for an offence that is not bailable, and there appears to the magistrate sufficient around 
for apprehending the person so charged, the warrant for his apprehension is to require 
him to appear immediately in person, and is to be executed at all times in the same manner 
as upon persons not so engaged oremployed. But the officer, after securing the offender, 


is to give notice thereof to the agent, or head officer of the nearest aurang, or place of 
manufacture. Reg. X. 1819, sect. 21, cl. 6. 
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1609. In all cases in which the agents, or their head officers empowered for that 
purpose, become surety under any of the above rules for the appearance of any officer 
or person employed in the salt manufacture, or declare any party whom the person sum- 
moned offers as surety to be responsible, the agent is to be considered personally answer- 
able for the due performance of the conditions of the security, in the event of the party for 
whom the security has been given not performing them himself; or, where the party himself 
has given the security, and it has been declared responsible by the agent or his officers, 
in the event of the party, or such surety, not performing them. Reg. X. 1819, sect. 21, 
cl. 7. 

1610. Notices to officers or other persons employed in the salt manufacture to appear 
as witnesses are to be served during the manufacturing season in the same manner as if they 
were parties in the cause; but such officers or persons are not to be summoned except 
when their attendance is necessary ; and on their appearance they are to be examined and 
dismissed with all practicable despatch, so that they may be absent from the business of 
the manufacture as short a time as possible. Reg, X. 1819, sect. 21, cl. 8. 


1611. The agents, their assistants, uncovenanted European and native officers, aro 
liable to be sued in the dewanny adawlut, should they apply any of the above rules regard- 
ing notices, summonses, and warrants, issued against persons employed in the manufacture 
of salt, to persons not bonfi fide so employed ; and as those rules are intended only to prevent 
unnecessary interruptions to the manufacture, where it can be avoided without impeding the 
course of justice, magistrates are empowered in particular cases, in which it appears to them 
indispensably necessary for the purposes of justice, to order the personal attendance of any 
native officer or person in anywise concerned or employed in the salt manufacture, whether 
he be a party or witness in the prosecution, at any time during the manufacturing season, 
notwithstanding anything to the contrary in the above rules, and to cause process to be 
executed upon him for that purpose, in the same manner as upon other individuals; but in 
such cases the magistrates are to record on their proceedings their reasons for deviating 
from the above provisions, which are to be considered as the general rules for issuing and 
executing such notices, summonses, and warrants; and in the notice, summons, or warrant, 
they are to specify that it has been specially ordered to be so executed in virtue of the 
discretionary power vested in them by this clause; and they are, moreover, strictly enjoined to 
refrain from every unnecessary exercise of that power. Reg. X. 1819, sect. 21, cl. 9. 


1612. The provisions contained in section 10, Reg. XX XI. 1793, [which regard per- 
sons employed in the provision of the Company’s investment, and which are the same as 
those above quoted in regard to persons employed in the provision of salt] are extended 
to the undermentioned officers employed under the agents for the provision of opium: 


The Dewan, Nagree Writers, Mohurirs ditto, 
Naib Dewan, Godown keepers, Parkhias, 
Cash-keepers, Gomashtahs of Kotees, Dandidars. 
Mohurirs, Cash-keepers ditto, 


Reg. XIII. 1816, sect. 26. 
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1613. A copy of the register of the names and stations of the officers enumerated above 
in the native languages is to be transmitted, once in every year, to the magistrate; it is 
also the duty of the agent to keep the magistrate informed of any intermediate change. 
Reg. XIII. 1816, sect. 27. 


1614, Superintending officers of the salt chokees are to be careful to keep the magis- 
trates, in whose jurisdictions the chokees are stationed, furnished with lists of the chokees, 
pointing out their situations and specifying the names of the officers attached to them; and 
in the event of any change taking place in the situation of a chokee, or among the officers 
belonging to it, the same is to be immediately notificd. Reg. X. 1819, sect. 23. 


1615. In cases in which an officer of a salt chokee is charged before a magistrate with 
a bailable offence, the warrant is to be enclosed in a sealed cover to the superintendent of the 
chokee, to which the party is attached, who is to cause the officer summoned to give the 


requisite bail, or immediately to appear in person, or by vakccl, as the magistrate thinks 
proper to require in the warrant. Reg. X. 1819, sect. 25. 


1616. Ifa charge is preferred to a magistrate on oath against any of the officers of the 
chokees for an offence that is not bailable under the regulations, and there appears to the 
magistrate sufficient ground for apprehending the persons so charged, the warrant for their 
apprehension is to be executed at all times in the same manner as upon persons not chokee 
officers. But the officer of the court, after securing the offender, is to give notice thereof to 
the superintendent of the chokee to which the offender is attached. Reg. X. 1819, sect. 26. 


1617. A requisition to an officer of a salt chokee to appear as a witness is to be 
enclosed in a sealed cover to the superintendent of the chokee, to which such officer is 
attached, who is to cause the notice to be served in the regular manner; but such officers 
are not to be summoned excepting when their attendance is necessary, and on their appear- 
ance they are to be examined and dismissed with all practicable despatch, so that they may 
be absent from ther chokees as short a time as possible. Reg. X. 1819, sect. 27. 


1618. The discretionary power, granted by cl. 9, sect. 21 of this regulation (see para: 
1611) to magistrates in special cases of persons concerned in the provision of salt under a salt 
agent, is equally vested in those authorities in regard to persors employed in the chokee 
department. Reg. X. 1819, sect. 28. 


SECTION V. 
OF BAIL. 


1619. Persons charged with murder, robbery, house-breaking, theft, arson, counterfeit- 
ing the coin, maiming or serious wounding, where the life of the person wounded is in 
danger, are not to be admitted to bail, if reasonable grounds appear for believing that such 
persons have been guilty of the crime imputed to them ; but in all other cases, if sufficient 
bail is tendered for appearance before the magistrate, the police officer is to accept such bail, 
and immediately to release the party apprehended. Reg. XX. 1817, sect. 25, cl. 8. 
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1620. The amount of bail to be required by police officers is in no case to exceed what 
may be sufficient to prevent the parties absconding before the case comes before tho magis~ 
trate, who is then to issue such further process or order as he judges proper. Reg. XX. 
1817, sect. 24, cl. 3. 


Ballis in no case 


to be excessive, 


1621. The bail to be taken by police officers for appearance before the magistrate is to Formof bail bond. 


be in the form No. 35 of appendix A. Reg. XX. 1817, sect. 25, cl. 9. 


1622. Section 24, Reg. XX. 1817, expressly authorizes the police officers, on receiv- 
ing a complaint for any bailable offence declared to be cognizable by the native officers of 
police to “ issue a summons,” upon the party or partics accused ; but in practice, it is believed 
that this power has seldom or never been exercised. The Court calls attention to this rule, 
and observes that in no part of Reg. XX. 1817 is it provided that parties thus summoned 
shall not be discharged without giving bail for their appearance before the magistrate. On 
the contrary, the parenthetical condition, which appears in clause 4 of the section ‘referred to, 
leaves it to be inferred that police officers may exercise their discretion in taking bail from par- 
ties summoned to the thana on complaint for a bailable offence being preferred against them; 
and other parts of the same section show that this privilege of summoning partics charged 
with bailable offences does not take away from the police officers the power of arresting the 
same parties, either in the first intance if circumstances should “ require the immediate appre- 
hension of the accused”, or subsequently if the accused party should not answer to the sum- 
mons, But in that case, as well as in all cases provided for in cls. 2 and 11, scct. 20;cl. 3, 
sect. 23; and cl. 8, sect. 25; Reg, XX. 1817, the general rule (to which all the others referred 
to are subordinate), contained in cl. 17, sect. 19 of the same Regulation, will come into oper- 
ation, viz: that “ no person who may once be apprehended” (not summoned) shall be discharged 
except on bail or under the special orders of the magistrate. Magistrates are bound to take 
care that their police officers understand and abide by the law enacted for their guidance, 
C. O. No. 21 of vol. 4. W. P. 


1623. In all complaints preferred for offences clearly bailable, and in which there is no 
ground for refusing bail, if offered, the magistrate is to lose no time in apprizing the accused 
that security will be received for his appearance, stating at the same time the amount requir- 
ed; and he is further to record the offer and the terms of it, taking care that the amount 
demanded is not excessive, or in any way disproportionate to the nature of tle offence, or the 
circumstances in life of the accused. (C. O, No. 272 of vol. 1. 


1624. The magistrates should limit their requisitions of security for appearance to such 
sums as it may appear equitable to recover if the conditions of the engagement are not per- 
formed ; and they should be careful to ascertain, that the sureties accepted are sufficiently res- 
ponsible to make good tbe amount eventually demandable from them. C. O. No. 70 
of vol. 1. 


1625. Persons required to find bail are not to be kept in the nazir’s house until security 
be furnished. C. 0. No. 47 of vol 2, 


Rules for con- 
duct of police offi- 
cors in requiring 
bail from parties 
summoned as dis- 
tinguished from 
those arrested. 


Magistrate. 


Magistrate is not 
to omit to offor re- 
lease on bail in 
bailable cases, and 
to record the offer ; 
and the amount is 
not to be excessive. 


The amount 
should bi 
to such a 
would be _ 
to recover; and 
care t 
that the _ 
are 


Persons not to 
he confined in na- 
sir’s bouse. 


Crimes’ Which are 
not bailable. 


Case of arson. 


*p, J 884, 


Examples, 


Explanation of 
the above rules as 
regards homicide. 


If the charge is 
for culpable homi- 
cide not amount- 
ing to murder, the 
accused is ,to bo 
admitted to bail. 


* eo, 4 870, 


If the homicide 
vas accidental or 
ace 


296 OF PROCESSES. 


1626. Persons accused of murder, robbery, housebreaking, theft, or counterfeiting the 
coin, provided there appear sufficient grounds for committing them for trial,(@) are not to be 
admitted to bail. Beng. Reg. IX. 1793, sect. 7. Ced. Prov. Reg. VI. 1803, sect. 7. 

1627. In Benares and the ceded provinces the offence of setting fire to any house, 
village, or town, is also declared not bailable; but there is no express enactment to that effect 
in regard to the lower provinces. It would, however, seem to be implied in sect. 3, Reg. 


TX. 1807." Ced. Prov. Reg. VI. 1803, sect. 7. Reg. III. 1804, sect. 7. Ben. Reg. XVI 
1795, sect. 4, cl. 2. 


1628. The offence of “ knowingly receiving stolen property” is a bailable offence provid- 
ed the original theft of such property does not form part of the charge. So also is ne offence 
of embezzlement. Consequently a person apprehended on such charges, should be allowed 
the option of giving bail. Const. Nos. 1237 and 1238. 


1629. No species of homicide, except murder, is included in the provisions, which for- 
bid the admission to bail of persons accused of murder. Ifthe charge is for manslaughter, 
or any spocies of illegal homicide, not involving the crime of murder, the magistrate is autho- 
rized to proceed in the first instance, either by warrant for taking into custody, or by summons 
requiring bail, as he judges proper, on consideration of the circumstances of the case, and of 
the condition and character of the party accused. After the enquiry directed by sect. 5, 
Reg. IX 1793 (Ced. Prov. sect. 5, Reg. VI. 1803)*, if the magistrate is of opinion that the 
evidence does not establish the crime of murder, but that there is sufficient ground for bringing 
the accused to trial before the sessions on a charge of manslaughter, or other culpable homie 
cide, the party is to be held to bail for appearance before the sessions court; but the mavis- 
trate is authorized to release the accused, if the homicide, in which he appears to have bese 
concerned, is clearly shown to have been accidental or justifiable under the Mahomedan law 


~ and the regulations. Reg. IX. 1807, sect. 9, cl. 1. 
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1630. The principle of the preceding clause is applicable to persons appearing, from the 
magistrate’s inquiry, to have been only privy or incidentally accessary to crimes of a heinous 
nature, without being concerned therein as principals, or as aiding and abetting, procuring, 
or instigating the perpetration thereof; and in all cases, whether of trial before the magistrate 
or before the sessions, if the admission of bail has not been prohibited by the regulations, and 
the bail tendered appears sufficient for securing the appearance of the accused, he is to be 
admitted to bail, until sentence is passed upon the charge against him. Moreover, in special 
instances, whercin the session judge, on a report from the magistrate, or on other satisfactory 


(a) In English law, bail is admissible in all cases bolow felony, unless it is prohibited by some special act of parliament ; 
and to refuse or delay to bail any person bailable, is an offence against the liberty of the subject in any magistrate by the 
common law as well as by the statute. By statute 7 Geo. TV. cap. 64 it is provided that if a charge of felony is supported by 
positive credible evidence of the fact, or by evidence which, if not explained or contradicted, raises a strong presumption, in 
the opinion of the justices, of the guilt of the party charged, he is to bo committed for trial ; but if the evidence in support 
of the charge is not in their opinion such as to raise a strong presumption of guilt, or if evidence is adduced on behalf of the 
prisoner which weakens the presumption of guilt, but if nevertheless there appears sufficient ground for a judicial enquiry, 
tho prisoner may be admitted to bail. Blackstone's Commentaries, book 4, chap. 22; and note by Christian. 
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before hish; dbenw it fust-and proper to admit‘to baila person charged with an 
offence not bailable under the general provisions contained in the regulations, he is eempetent 
to instruct the magistrate to accept sufficient bail, instead of keeping the accused in confine- 
ment while the charge against him is under trial. The judge may likewise, in all bailable 


cases, wherein the bail required by the magistrate appeara excessive, direct the magis- him 


rate to receive such bail as may be deemed sufficient to answer the purpose intended by it. 
Reg. IX. 1807, sect. 9, cl. 2. 


1631. In cases committed for trial to the sessions, the session judge may exercise the 
power vested in him by the above provisions by instructing the magistrate to admit to bail any 
persons whom he has committed to close confinement, until they can be brought to trial at the 
sessions, if the offence charged appears to be of & bailable nature; or, though not within 
the description of offences declared bailable by the regulation, if the judge is of opinion that 
there is special reason for admitting the prisoner to bail, and sufficient bail is tendered by him, 
to stand his trial at the sessions. Reg. VI. 1818, sect. 3, cl. 3. 


1632. . The session judge is further competent to hold to bail, or to direct the magis- 
trate to admit to bail, any prisoner, whose trial is referrible to the nizamut adawlut, in 
consequence of the judge not concurring in the fwtwa of the law officer for the conviction 
of the prisoner. When the prisoner is unable to find bail, the judge should, with the 
least possible delay, transmit the proceedings, with a letter stating the grounds og which 
he does not concur in the futwa, to the nizamut adawlut; and the law officers of that court 
are to deliver their futwa, as soon as possible after the receipt of the trial, for the early 
sentence or order of the court. Reg. RIV. 1810, sect. 7. 


1633. At the termination of a trial by a session judge, the commissioner of circuit 
is not competent, under any circumstances, to direct that the prisoner shall be held to 
bail pending the reference to the nizamut adawlut. N. A. R. vol. 4, page 332. 


1634, The session judge is not competent to admit to bail, pending an appeal to the 
sudder court, a prisoner whom he has convicted and sentenced. Reports L. P. 1854, part 


2, page 324. 

1635, When a prisoner on bail has not been apprehended until some time after the 
‘date of his sentence by the nizamut adawlut, a special report should be made to that court, 
through the session judge, for their orders as to the date from which the sentence should 
commence. N., A. R, vol. 3, page 49. 

1636. The session judge is at all times competent to require the magistrate to sus- 
pend execution of his order, and to direct the release of'a prisoner on bail, until he shall 
have passed his final order, when justice appears to require that measure, whether he has 
or has not examined the proceedings on which the order is founded. Const. Nos. 489 
and 657. 
wikia 1637. . Whenever any persons charged with bailable offences are detained under exami- 
dn in cuttody, the grounds of their detention are to be stated under the head of remarks 
in the magistrate’s statement No. 1; and the judge should return to the —— any 
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stavement in which tke required information is net given. O. O. No, 43 of vol 8; 
No, 98 of vol: 8, pura. 82 of magistrate’s rules. 


Thejudge should 1688. ‘The session judge should generally direct the magistrate to admit to bail 
felcrcagh the aevased of crintinal offences: while under trial; but cases may arise, though rarely, 
magistrate. © wonld warrant the judge in accepting bail himself in the first instance. Such cases, how 

ever; cannot be provided for by any general directions, and mast depend on their own pecu-* 
liar circumstances. Const. No. 111. 


The bail-bond 1639. The bail bond of persons committed to the sessions is in full force until the trial 
is concluded, which is not until final sentence is passed ; and no person on bail should be 
committed to jail until a final sentence involving imprisonment has been passed upon him. 
Const. No. 605. 


da i , 
a0 oul be apps 1640. Magistrates are not to require respectable persons, held to bail on charges of 


nd- a trivial nature, to remain for a length of time in constant attendance at the sudder station. 
ee ip court of 


persons on bail. A particular day should be appointed for the attendance in court of persons on bail, when- 


ever a longer period than one week is likely to elapse between the proceedings. OC. O. 
No. 287 of vol. 1. 


has been paseed 


tC 
Porfetture. 1641, Whenever a person held to bail for his appearance before the sessions neglects 
Magistrate how attend at the appointed time, the magistrate is to call upon his sureties to produce him, 
ona held to 


mas held to ana 2d on” their failure is to report the case, with any reasons assigned by them for the non- 
fulfilment of their engagement, to the session judge; who is to determine, and instruct the 
magistrate, whether the penalty of the security bogal. is to be immediately enforced, or whe- 


ther further time is to be allowed to the sureties to produce the person for whom they are 
responsible. Reg. VI. 1318, sect. 4, cl. 1. 


sale ieee i a 1642, When the judge, on consideration of the magistrate’s report, directs the enforce- 
CRESS, 


ment of the security bond, the magistrate is to proceed to recover the amount of the penalty 

from the sureties by the attachment and sale of any property belonging to them, in the 

mode prescribed for the attachment and sale of property in satisfaction of decrees of the civil 

courts; or if the amount demandable is not paid, and cannot be realized from amy property 

belonging to the sureties, they are liable to confinement, by order of the magistrate, in al 
civil jail for a period not exceeding six months. Reg. VI. 1818, sect. 4, cl. 2, 


1648. The surety of a person held to bail for trial before the sessions failing to pro- 

duce hitn, the bail becomes forfeited ; but the magistrate should not enforce the penalty, until 

of judge he has procured the permission of the semion judge. Const. No. 290. 
ea 1644, Whenever a person, who has executed before a magistrate a security bond 

Meri. engaging to produce in his court a party charged with a criminal offence, fajls to produce 
© to > Kin, he is to be called upon to show cause why the penalty, to which he is liable by his 
inp oh pga ent, should not be enforced; and unless satisfactory reason is assigned against en- 
Of Gotan she nnd in whole or in part, show be pat in execution wecording to. the s 
rules and by the same process observed by the civil courts in enforcing payntent of m 
tbe dueby adecree. Ef she'auiety is dead, the magistrate is to proceed agsinst 


a 
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his heirs and extentors ¢o the extent. of any preperty belonging te the deceased, which 
has come to their hands. On this aceount the bail bond should always specify the respon- 
sibility te which the heirs. and executora of the surety will be lishle in the event of his 


demise. A surety, or in the event of his demise his representative, may at all times obteip . 


a discharge from further responsibility by delivering up the person for whom he is respon- 
tible; and magistrates should always attend to any application made to them for thet 
purpose, at the same time requiring the persons so delivered up to find other and sufficient, 
security. In carrying these rules into effect, when the magistrate has not received any 
special orders from the session judge or nizamut adawlut, he may exercise his discretion in 
not enforcing the penalty, either wholly or partially, when the circumstances of the case 
appear to call for indulgence, or any equitable reason exists for dispensing with the penalty. 
Const. No. 1233. 


1645, All bail bonds for prisoners released upon bail are to be for a specific sum, the 
amount of which is to be determined by the magistrate, upon a due consideration of the case 
and the circumstances and situation in life of the parties, and are to contain a clause declar- 
ing the amount forfeited to government in the event of the condition of it not being performed. 
Beng. Reg. 1X. 1793, sect. 5. Ced. Prov. Reg. VI. 1803, sect. 5. 


1646. The bail, to be taken in all cases of persons being held to bail for trial before the 
sessions courts, is to be in the form No. 29 of appendix A. Reg. IX. 1807, sect. 10. . 


1647, The bail to be taken for appearance before the magistrate is to be. in the form 
No. 3 of appendix A. Reg. IX. 1807, ggpt. 3, cl. 4. 


1648. In cases committed to the sessions, the magistrate is to bind over the complainant 
to appear and carry on the prosecution, and the witnesses to attend and give their evidence: 
the recognizances to be taken from such persons, as well as all bail bonds for prisoners 
released upon bail, are to be for a specific sum, the amount of which is to be determined by 
the magistrate, upon a due consideration of the case, and the circumstances and situation in 
life of the parties, and are to contain a clause declaring the amount forfeited to government, 
in the event of the condition of it not being performed. Beng. Reg. IX. 1793, sect. 5. 

. Prov. Reg. VI. 1803, sect. 5. 


1649. Prosecutors and witnesses, whose attendance is necessary at the criminal courts, 
are to execute recognizances (mochulkas), in specified forms*® before the police officers, to ap- 
pear before the magistrate on a specific day; which is to be the day, whereon the accused is 
bound to appear if he has been admitted to bail, or on which he is expected to arrive at the 
magistrate’s place of residence if he is to be forwarded thither under custody : the police officer, 
in whose presence the recognizance is executed, is to forward it with his report to the magis- 
trate, and is to deliver to the prosecutor or witness a despatch addressed to the magistrate and 
Grawn up after the form No. 40 of appendix A, which he is to be required to deliver in 
person to the magistrate unaccompanied by any officer of police, Reg. XX. 1817, sect. 23, 


We 





oe ‘Under the terms of the exemption contained in art. 1, schedule B, Reg. X. 
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dances at criminal trials a) the recognizances referred to in the two preceding paragraphs, as 
well as the mochalles which it is the common practice for magistrates to take from ‘parties 
in cases before. them to secure their attendance during the investigation, may be taken upon 


unstamped paper, Const. No. 679. 

1881. ‘Mochulkas or recognizances should be required from defendants in petty cases, in 
order te secure their attendance, as seldom as possible; but, if it appears necessary in any 
particular instance to require a mochulka from the defendant, the amount of the stamp must 
in the first instance be provided by the prosecutor,—to be refunded by the defendant at the 
conclusion of the case, if the magistrate considers it proper to order a refund. Const. 
No, 1287. 


SECTION VI. 


OF SEARCH FOR STOLEN PROPERTY, AND OF UNCLAIMED PROPERTY. 


1652. Warrants of search for stolen property are to be drawn out in the form No. 15 
of appendix A. Reg. I, 1811, sect. 11, cl. 2. 


1653. Allsearch warrants, issued under this section, are to be addressed to the police. 
darogah, within whose jurisdiction the house or premises required to be searched are situ- 
ated, or to any other public and registered officer of police to whom the magistrate thinks 
fit to commit the execution of that duty. Reg. I. 1811, sect. 11, cl. 3. 


1654, Search warrants for the recovery of stolen property are not to be issued, unless 
the complainant or informer makes oath or subscribes a solemn declaration that a robbery 
has been actually committed, and that he has reasonable cause to suspect that the effects 
stolen are lodged in such a house or place, or unless it appears incidentally, from any pro- 
ceeding holden by the magistrate, that there are grounds to believe that stolen property is 
there deposited. Reg. I. 1811, sect. 11, cl. 4. ; 


1655. Under these provisions a magistrate may issue, or require the magisterial autho- 
rities of another jurisdiction to issue a search warrant upon any incidental information be- 
forg him. N. A. R, vol. 1, page 273. 


1056. The nizamut adawlut did .not consider that any general rule should prevail 

either directing or prohibiting search for property in cases of plunder, But they were of 

that in particular instances the recovery of property so obtained should be. attempted 

equally as that of stolen property, both for the indemnification of the owners and to. obtain 

better proof against the perpetrators of.outrages. There may be cases therefore in \whieh, 
in the exercise of a sound discretion, the police and magistrate should endeavour to 
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plundered property ; strictly, however, under the rules for the recovery of stolen property 
prescribed by Reg. XX. 1817. Reports L. P. 1852, part 1, page 494. 


1657. Where a person made a false complaint of dacoity, having concealed property 
pledged to him with a view to defraud the owners of it, and the police searched his house, the 
court held that the search authorized by sect. 16, Reo, XX. 1817 is that of the house of 
a party against whom there is a charge of his having plundered or stolen property in his 
possession, not that of the house of a complainant, whom the police or the magistrate suspect 
of having made a false statement of a robbery, and of having fraudulently concealed property 
which had been placed under his charge and which therefore could not be plundered or stolen 
property. Proceedings of the nature of fraud may expose a party to acivil action, or to a 
criminal prosecution ; but the measures taken must be of an appropriate and legal nature. 
Colebrooke’s Reports of Summary Cases, page 111. 


1658. The darogahs of police are prohibited, except under the special orders of the 
magistrate, from searching the interior of any house or building for stolen property, unless a 
list of the articles missing is delivered or taken down in writing at the thana with a decla- 
ration, stating that a robbery has been committed, and that the informant, whether he is the 
owner of the property, or accomplice in the offence, or other person, has substantial ground to 
believe that the property is deposited in such house or place. Reg. XX. 1817, sect. 16, cl. 2. 


1659. In the case of search warrants issucd from the magistrate’s office, the police 
officers are to report the execution of the process on the back of the warrant. Reg. XX. 
1817, sect. 16, cl. 3. 


1660. The darogahs, when not specially instructed by the magistrate, are to transmit 
all representations made to them, regarding the receipt or concealment of stolen property, at 
or before the time when they proceed to the search, for the information of the magistrate, 
and for any orders which he may deem it necessary to issue on the subject. They are also 
to take the necessary precautions for preventing any such property from being clandestinely 
removed. Reg. XX. 1817, sect. 16, cl. 4. 


1661. The search for stolen property is to be proceeded on without previous notice 
being given to the owners or inhabitants of the house, and is uniformly to be made in the 
day time, unless there is substantial reason to believe that, in case of any delay, the pro- 
perty sought will be removed. The process is invariably to be conducted by the darogah, 
mohurir, or jemadar, in person; and if the darogah cannot himself proceed, he is to issue a 
warrant according to the form No. 41 of appendix A. The search is to be made in the pre- 
sence of three or more respectable inhabitants of the village, in which the house or place 
searched is situated, who are to subscribe their names to the report made to the magistrate’s 
office; and an opportunity is, in every instance, to be afforded to the occupant of the house of 
attending the search. Reg. XX. 1817, sect. 16, cl. 5. 


- 1662. When the search is made in the absence of the accused, it must be shown on the 
record that an opportunity was given him, or was sought to be given him, of being present. 


N. A. R. vol. 6, page 344. 
45 
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ee 1663. If a magistrate has in any instance reasonable ground to apprehend, that stolen 
be made at night. property will be removed if the search is postponed, he may order the search to be made im- 
mediately, whether it is during the day or night. Reg. I. 1811, sect. 11, cl. 13. 


Caution against 1664. In conducting the search directed by the above rules, the police officers are to be 
the surreptitious 


iioaeenen oo careful that no articles of property are surreptitiously introduced into the habitation at the 
house under search. time of search; and no prosecutor, or informer, or any other person, is to be permitted to 
enter, unless he allows himself to be strictly examined in the first instance. Reg. XV. 1817, 


sect. 16, cl. 6. 


Ruled to be Ob: 1665. Ifthe occupant of the house, ordered to be searched, is of such a rank in society 
"as would render it improper and objectionable, according to the prevailing opinions and usages 
of the country, for the police officers to enter the zenana or apartments of the women, 

they are to give due notice for the removal of any women within the zenana; and after fur- 

nishing means for their removal in a suitable manner (if they are women of rank who, 

according to the customs of the country, cannot appear in public) they are to enter the zenana 

apartments for the purpose of completing the search, using at the same time every precau- 


tion consistent with these provisions for preventing the clandestine removal of property. 
Reg. XX. 1817, sect. 16, cl. 7. 


Bidagrteh pro- 1666. If, on examining the premises ordered to be searched, any property is discovered 


stolen, coy which is alleged by the complainant or informer, at whose instance the search is made, to have 
lice are to take.. | been stolen or plundered, or which there may be any other reasonable ground to believe has 
been acquired by theft or robbery, the police officers are to endeavour to trace the actual 
proprietor from whom the property has been plundered or stolen, and are to question the oc- 
cupant of the house regarding the means by which the property was obtained; and in the 
event of his being unable to give a satisfactory explanation, they are to forward the property, 


together with the person in whose house it has been discovered, to the magistrate. Reg. 
XX. 1817, sect. 16, cl. 8. 


Rules for the dis- 1667. Should any suspicious property be discovered in the course of a search conduct- 

posal of suspicious . os ; 

property found in ed under the foregoing provisions, and should no person lay claim to the same, the poli 

the search but un- ° : : * ° iene 

: darogah is to compare the articles with such lists of property stolen or plundered, as have 

been previously delivered in to the thana in other cases, and recorded in the register pre- 
scribed by cl. 13, sect. 8, of this regulation ; and, in the event of the property corresponding 
with the amount given in the lists, he is either to send the articles for the inspection of the 
supposed proprietor, or is to summon him to the thana for the purpose of identifying his 
property. Reg. XX. 1817, sect. 16, cl. 9. 


1668. On the occasion of searching a house under the foregoing rules, the police officer 
ia is to be careful to notice the particular spot in which the property is found, the time of 
to the finding, and the name of the finder; and all property which is claimed as having been 
.. stolen or plundered, as well as all property of a suspicious nature found on persons charged 

with robbery, burglary, or theft, or which is seized by police officers under suspicious cir- 
cumstances, is to be forwarded without delay to the magistrate together with a dispatch 


drawn up in the form No, 12 of appendix C. A copy of the despatch being registered as 


Fes 
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prescribed by cl. 11, sect. 8 of this regulation, the original is to be given to the burkun- 
daz, charged with the conveyance of the property, to be delivered to the nazir on his arrival 
at the sudder station. Rep, XX. 1817, sect. 16, cl. 10. 


1669. Police officers are to be particular in the transmission of the despatch prescribed 
above. <A session judge, presiding at any trial at all depending on the question of the dis- 
covery of stolen property by police officers on a search, is to enter the original despatch upon 
the record of the trial. C. O. No. 247 of vol. 1. 


1670. Articles of value, and of small bulk, are to be fastened up in a box, petarah, or 
bag, and the seal of the thana affixed. Each article of property is to have a separate number 
(written on paper with the seal of the thana attached to it) to correspond with the number 
contained in the first column of the despatch, and darogahs, when describing the property 
in their reports, are invariably to quote the number affixed to each article. Reg. XX. 1817, 
sect. 16, cl. 11. 

1671. Police officers are to pay strict attention to this rule,as the magistrate and 
session judge are required to number and describe the property in their proceedings accord- 
ing to the number and description used in the despatch of the police officer. ©. O. 
No. 276 of vol. 1. 


1672. No property is to be removed from a house by a police officer, unless it is 
claimed or recognised as having been stolen or plundered, or considered to be suspicious ; and 
No property, once removed, is to be returned without the special instructions of the magis- 
trate. Reg. XX. 1817, sect. 16, cl. 12. 

1673. On the occurrence ofa heinous robbery, burglary, or theft, the darogah is to 
transmit a list of the property stolen to the proprietor or manager of the estate, in which the 
crime has been committed, with an injunction to cause the list to be affixed in a conspicuous 
place, and also published in the several bazars and haths situated in the estate; at the same 
time requiring all gold and silver smiths, retail dealers, and other persons, to give notice to 
the police officers against persons offering such articles for sale. Reg. XX. 1817, sect. 16, 
el. 13. 


1674: Whenever the person, in whose possession stolen property is found, denies all 
knowledge of the theft or robbery, and asserts that he procured the property by honest 
means, the police officers are to require him to state the circumstances under which he be- 
came possessed of the property, and are to endeavour to ascertain through whose hands it 
has passed, as well as to trace the persons by whom the robbery or theft has been committed. 
Reg. XX. 1817, sect. 16, cl. 14. 


1675. Ifthe person, in whose possession the property was found, is unable, after the 
above and such further examination as the magistrate may make, to give a satisfactory 
account of the means by which it was acquired, and the magistrate, on consideration of that 
and all the other circumstances of the case, thinks that there are strong grounds for believing 
that the property was actually stolen or otherwise illegally acquired, he is to detain the 
property, and issue a publication (supposing no person to have hitherto appeared to claim it) 
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specifying the particular articles of property discovered and suspected to have been stolen 
or otherwise dishonestly acquired, and requiring any person who has claims to it to appear 


and establish his right thereto within six months from the date of the said publication. 
Reg, I. 1811, sect. 11, cl. 8. 


1676, Whenever any person advances claims to property so discovered, the magistrate 


is of course to put the case into a regular course of prosecution under the general regulations. 
Reg. I. 1811, sect. 11, cl. 9. 


1677. Ifno person appears within the six months to claim the property, and if the 
party in whose possession it was found has been unable to show that it was legally acquired, 
and to remove the suspicions which existed that it was dishonestly obtained, the property is 


in such case to be declared by the magistrate confiscated to government. Reg, I. 1811, 
sect. 11, cl. 10. 


1678. Any person who finds within his house or premises property not his own, which 
he has reason to believe lost or stolen property, or to have been deposited within his house 
or premises with a malicious intent, is to convey it within twenty-four hours after finding it 
to the nearest darogah, and to report the circumstances attending its discovery. The daro- 
gah is to commit to writing the circumstances which are stated by such person, and to cause 
the same to be signed by him, and attested by two or more witnesses present. Such attested 


writing, together with the property found, is then to be forwarded by the darogah without 
delay to the magistrate. Reg. XX. 1817, sect. 16, cl. 15. 


1679. Whenever the necessity may, in the opinion of the magistrate, cease to exist for 
retaining any longer any gold or silver ornaments, or brass or copper utensils, which have 
been confiscated to government, such ornaments and utensils are to be broken up and sold at 
his public cutcherry as bullion or old metal, Reg, I. 1811, sect. 11, cl. 11. 


1680. All unclaimed property, whether cattle, boats, timbers, or other goods or chattels 
is to be considered as belonging to government, and the police darogahs are to forward aay 
property of this description, which may come into their hands, to the magistrate ; or, if any 
article of unclaimed property cannot be easily moved, the darogah is to make over charge of 
such article to the local zumeendar, manager, or head person of the village, until the orders of 
the magistrate in regard to its disposal can be obtained.(a) Reg. XX. 1817, sect. 16, cl. 16, 


1681. Unclaimed property is not to be confounded with the property of persons dyin 
intestate (lawaris). All property of the former description, which comes into the hands 7 
the police officers, is to be forwarded under the above provision to the magistrate, with 
whom the disposal of it clearly rests, subject of course to the control of the superintendent of 
police and government, without any interference on the part of the civil court. With regard 
to the custody and disposal of the property of persons dying intestate, cl. 7, sect. 16, Reg. 
III. 1803 (Beng. sect. 7, Reg. V. 1790) contains a specific provision to the effect that 
should no claim be preferred to it for twelve months, an inventory of the property, together 
with a report of the circumstances of the case, is to be submitted by the judge to govern- 


(a) For rules regarding the discovery of hidden treasure, vide Reg. V. 1817 aathority whom the disposal 
of it reste in such ences is the eivil judge, i i oe - 
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ment; whenever therefore any property of that description comes into the hands of a 
magistrate, he should forward it immediately(a) to the civil judge. C. 0. No. 8 of vol. 3. 
Const. No. 927. 


1682. The articles of war, Nos. 102 and 103, vest the administration of the estate If the deceased 
: Sse ° . person belonged to 

of any deceased officer or soldier, or person receiving public pay drawn by any officer in the army. 
charge of a public department belonging to the army, in the military authorities, whenever 
there may be no heir or executor of the deceased on the spot at the time of decease, there- 
by precluding the jurisdiction of the civil courts in regard tothe same. Whenever there- 
fore any such property may come into the hands of a magistrate, he is, instead of forwarding 
it to the judge of the district, to communicate with the officer commanding the regiment or : 
in charge of the department to which the deceased belonged, and to comply with the instruc- 
tions which such authority may give regarding the disposal of it. ©.O. No. 57 of vol. 4. 
W. P. 


1683. Registers of unclaimed property and property of intestates, disposable under the Registers of such 
above rules, are to be kept in the prescribed forms given in Nos. 14 and 15 of appendix B. i 
C. O. No. 151 of vol. 3. 


1684, A magistrate has no authority to direct the search of a house for the discovery Magistrate's com- 
‘ 2 : ° ° tency to search 
of contraband opium as such; but he is not restricted from searching for the discovery of Luae Ge opium, 
opium or any other deleterious drug, which, from information before him, he has reason 
to believe has been used as an instrument of death, and of which he considers it necessary 
for the ends of justice that a discovery should be effected. Const. No, 1241. 


1685. The search for plundered or stolen property , whether under the special orders of —_p,jice omcers 


the magistrate, or under information received by the native officers of police, is to be con- 5% to pey strict 
ducted agreeably to the foregoing provisions; and the magistrate is to take proper notice ove rules. 
of any instances in which the police officers deviate from the rules laid down in them. 


C. O. No. 55 of vol. 2. 


SECTION VII. 


OF DISTRAINT AND ATTACHMENT. 


1686. Landholders, farmers, and their local agents, or other persons empowered by the upon 
regulations to distrain for arrears of land rent, who may be opposed, or may be snp 
hensive of resistance in effecting the regular distraint, or in maintaining possession of " 
property previously distrained, may apply to the darogah of the thana, in whose jurisdic- *\.. eer 
tion the property is, for assistance in making or maintaining the regular distraint; and the i pp ser 
darogah, in order to support the distrainer and to prevent a breach of the peace, on the ten process. 


(a) In the rules passed by the Bengal Government ‘ for the guidance of deputy magistrates and assistants in charge of 


sub-divisions,’’ dated February 16, 1646, it is directed that this kind of property should be forwarded weekly through the 
magistrate to the civil court. See page 153. 
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distrainer certifying on oath or by 4 solemn declaration the opposition he has experienced, or 
the resistance which he apprehends, isto depute a muzkooree peon, with a written process, 
bearing the seal of the thana and the signature of the darogah, and drawn up according to 
the form No. 42 of appendix A.(2) Reg. XX. 1817, sect. 27, cl. 2. 


1687. It is the duty of the muzkooree peon to exhibit such process to the defaulter, and 
to use every means in his power to prevent resistance or other breach of the peace ; and, 
unless the arreat be liquidated, to support the distrainer in the exercise of the powers vested 
in him by the regulations.(6) He is to give due attention to the whole conduct and 
proceedings of the distrainer, so as to be able to give evidence thereon, if afterwards required 
either before the judge or magistrate. Reg. XX. 1817, sect. 27, cl. 3. 


1688. Whenever any peon so deputed deposes that he has been opposed in the execu- 
such duty, or the darogah is satisfied, from the representation made on oath [or 
solemn declaration] by the distrainer in the first instance, that any resistance has been 
offered, amounting or likely to amount to a breach of the public peace, the darogah is either 
to proceed in person or to depute the mohurir or jemadar to support the distrainer and 
maintain the peace. He is also to proceed in person, or to depute the mohurir or jemadar, 
whenever it is proposed by a distrainer, under the powers vested in him by the regulations,(d) 
to force open the outer door, or to search the private apartments, of a dwelling house in 


which the distrainable property of a defaulter appears to have been concealed. Reg. XX. 
1817, sect. 27, cl. 4. 


(a) Such cases should not be entered in the statements as attempts at affray. Police Report for 1843, para. 218. 

(b) Tho following are tho provisions under which a distrainer may force opon places for the purpose of attaching pro- 
perty ; they are expressly modified by the provisions in the text. 

Distrainers are empowered to force open any stable, cow-house, barn, golah, granary, or other building, and to enter 
any dwelling house, the outer door of which may be open, (excepting the apartments in such dwelling houso which may be 
appropriated for the zenana or residence of women), and to break open the door of any room‘in such dwelling house, for the 
purpose of attaching any property belonging to a defaulter which may be lodged therein, But ifany person shall enter a 
dwelling house, or break open any stable, cow-house, barn, golah, granary, or other building, not occupied by, or in the 
possession of the defaulter, to distruin property belonging to him, and no such property shall be found therein, the distrainer 
shall be liable to prosecution by the occupant or possessor, for entering such house, or breaking open such stable, or other 
building, and the court shall award to him damages according to the circumstances of the case, with all costs of suit. When 
a distralner may have reason to suppose that the property of a defaulter is lodged within a dwelling house, the ouler door of 
which may be shut, or within any apartment appropriated to women, which by the usage of the country is considered pri- 
vate, he is at liberty to represent the same to the police darogah, within whose jurisdiction the house is situated ; and on such 
representation the police darogah isto send a police officer to the spot, in the presence of whom the distrainer is authorized 
to force open the outer door of the dwelling house, in which he may havo reason to supppose the defaulter’s property to have 
been lodged, in like manner as ho is above authorized to break open the door of any room within a dwelling house, except the 
zenana. He may also, in the presence of the police officer, after due notice given for the removal of any women within the 
genane and after furuishing means for their removal in a suitable manner, if they be women of rank who according to 
the custom of the country cannot appear in public, enter the zenana apartments for the purpose of attaching any of the 
defaulter's property deposited therein ; but such property if found shall be immediately removed from such apartments, after 
which they are to be left free to the former occupants ; and nothing in this section is to be understood to authorize any dis. 
traloer, or his agent, to foree open the outer door of a dwelling house, or to enter the apartments of women, which by the 
usage of the country are considered private, in any other mode than that herein prescribed ; a wilfal deviation from which 
will subject the offender to heavy damages, besides forfeitare of the arrear of rent on account of which the distress may be 
levied. Beng. Reg. XVII. 1798, seet. 21, modified by Reg. VIT. 1799, evet. 10. Bes. Reg. XLV. 1795, sect, 19, modified 
by Reg. V. 1800, sect. 10. Ced. Prov, Reg, XXVIII. 1803, sect. 19, cl. land % 
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1689. The regular burkundazes of the police establishment are not to be employed to , Burkundazes are 


Rea : to aesiat in distra 
aid distrainers for arrears of land rent, except in cases where the darogah, mohurir, or pale aden tes be 


jemadar, proceeds in person under the rules above prescribed. Reg. XX. 1817, sect. me 
27, cl. 5. 

1690. Any person in whose favor a summary award of the civil court has been Meee pede 
passed for the (indigo) produce of a defined spot of land, may place a watch over it to prevent indigo plant. 
the cutting and removal of the plant ; and in the event of any attempt being made to remove 
it, he may apply to the nearest police darogah, whose duty it is, on such a decree being exe- 
hibited, to give every aid in his power. Reg. VI. 1823, sect. 4, cl. 1. 

1691. The landholders, farmers, and other local agents, and indigo planters, and other Pyare oi ine 
persons, are prohibited from using stocks, or any other instrument of restraint, for the others are not to 
purpose of confining ryots, or other individuals indebted to them, on any account whatover ; instrument of re- 
and the darogahs of police are to report to the magistrates, for such orders or process as paca 
appear proper under the general regulations, all instances which come to their knowledge of 
a violation of this rule. Reg. XX. 1817, sect. 27, cl. 6. 

1692. Whenever a muzkooree peon, not receiving wages from government, is employ- __ Allowance and 


P es . : mode of payment 
ed by a police darogah under the above provisions, he is to receive tulubana from the person, of peons, not in 


e e e e j f 
ut whose instance he is employed, at the rate of two annas per diem ; and the darogah is not veenment, emplay- 


to issue any process by the hands of a muzkooree peon, until the estimated amount of the ceaiiens — 
tulubana, required for his fixed allowance at the above rate during his employment, is 
deposited in advance. The darogahs are enjoined to prevent the muzkooree peons from 
demanding or receiving, directly or indirectly, from any party, in cases in which they are 
employed, any allowance or gratuity, exceeding the above rate; and are to report to the 
magistrate any instances which come to their knowledge of a violation of this rule, 


Reg. XX. 1817, sect. 27, cl. 7. 


1693. In order to check as much as possible the employment of muzkooree peons in Cheek on the 
cases not strictly provided for in the regulations, magistrates are to require their darogahs Subksoree  peons 
to report whenever they employ persons of that description; stating their reasons for so °Y ‘Police. 
doing, and by whom the tulubana (which is never to exceed the rate specified above) has 


been defrayed. C. O. No. 329 of vol. 1. 


1694. The practice of retaining a number of peons at the thana, for the osten- Muzkooree peons 
sible purpose of aiding in the distraint of property under the rules of sect. 27, Reg. XX. tune 
1817, is irregular ; and leads to much extortion and oppression by their constant illegal em- 40", 
ployment in police matters, and the consequent demand of tulubana in such cases. Ma- ‘“"? 
gistrates are to leave with each darogah only sufficient badges for him to use as he may have 


occasion. ©. O. Sup. Pol. LZ. P. No. 10 of 1844. 


1695. It being a frequent practice with under-tenants to lodge unfounded complaints _Uetonndes com 
in the criminal courts against persons attaching their property, as well inst the officers tenants against 
ee ° ° ° : property, eth es. age distrainers or per- 
employed in collecting their rents, and likewise to cause their being summoned as witnesses sons c 


in causes with the merits and circumstances of which they are totally unacquainted, for the = 
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sole purpose of creating embarrassment and delay in the collection of the rents, the courts of 
justice are required at all times to discourage and punish such culpable practices, as far as 
the power vested in them by the regulations may admit. Sect. 10, Reg. IX. 1793,* is to be 
strictly enforced in all cases of litigious and unfounded complaints, of the nature herein refer- 
red to, before the magistrate. Beng. Reg. VII. 1799, sect. 12. Ben. Reg. V. 1800, sect. 12. 


1696. Ifany under-tenant resists or causes to be resisted the legal attachment of his 
property for arrears of rent, he and all persons concerned with him in resisting the attach- 
ment are liable to be apprehended and prosecuted before the criminal courts for any breach 
of the peace committed by them in such resistance to the attachment. Beng. Reg. VII. 
1799, sect. 9. Ben. Reg. V. 1800, sect. 9. Ced. Prov. Reg. XXVIII. 1803, sect. 17, cl. 2. 


1697. No person can be compelled against his will to take charge of property distrain- 
ed, or attached. If however any one should take charge of the property voluntarily, he of 
course becomes responsible for the faithful discharge of his engagement, and is liable to 
prosecution before the civil court for damages which may have arisen from his failing to do 
so. No summary proceedings, however, can be instituted against him. Generally the 
person, at whose instance the property is distrained or attached, must be considered answer- 
able for the safe custody of it during the period of distraint or attachment. Const. No. 958. 


1698. In cases of distraint for arrears of rent, the punishment for resisting or breaking 
attachment, as prescibed by sections 19 and 20, Reg. XVII. 1793 and the corresponding 
enactments for Benares and the ceded provinces, consists of imprisonment and damages to be 
enforced by the civil courts. But there appears to be no enactment regarding such offences 
where the distraint has been made by the magistrate; and it would seem that he must pro- 
ceed as in a case resistance of process, for which subject see section 10, page 314. 


SECTION VIII. 


OF EXECUTION OF PROCESS WITHIN THE LIMITS OF THE SUPREME COURT. 


1699. It is lawful for the court of nizamut adawlut to execute or cause to be executed, 
upon all persons subject to the jurisdiction of such court, all manner of lawful process of 
arrest within the limits of the town of Calcutta, in the same manner as such court may, by 
virtue of any power now vested or hereafter to be vested in it, lawfully execute or cause to 
be executed such process in any place without the said limits, any Act, charter, or other 
matter or thing to the contrary notwithstanding ; provided always that all such process, which 
is executed within the limits aforesaid, is in writing, and has underwritten or indorsed thereon, 
or otherwise annexed thereto, a translation thereof, or of the substance thereof, in the English 
language and character, signed by one of the judges of the court from whence it issued. 
58 George III. cap. 155, sect. 113. 
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1700. The provisions of Act VII. 1854, and of this Act [under which every ae PD aha ageel Oe 
process, issued in one part of the territories under the government of the East India gmc raie oer 
pany, may he executed within the jurisdiction of any other magistrate if endorsed by him, for placed judge 
which see paras. 190 to 200], do and shall extend and apply to any warrant or other process poe ese 
of any magistrate having jurisdiction in the territories beyond the local limits of the su- seo folliyelic calas, 
preme court, which shall be executed within those limits. Provided that, if a magistrate 
having jurisdiction within those limits shall object to endorse any warrant or other process 
on account of any apparent defect therein, or for any other cause, he shall refer such warrant 
or other process to a judge of the supreme court, who shall deal therewith according to the 


provisions of Act XXIII. 1840, Act XVII. 1856, sect. 3. 


1701. Any writ, warrant, or other process, issued by any court, judge, or magistrate,  Mofussil courts 
in the territories beyond the local limits of the supreme court, may be executed within those seclinpcegy 
limits in manner following :—a copy of such writ, warrant, or other process authenticated as WV emetere a 
such by the attestation of the court, judge, or magistrate, signing or issuing the same, tea oe 
accompanied by a certified translation in the English language, is to be presented to any 
judge of Her Majesty’s court, who may thereupon, under his hand and signature, indorse 
and direct the same to be executed by the sheriff, or by any justice of the peace, according tu 


the nature of the process. Act XXIII. 1840, sect. 1. 


1702. Upon the delivery of the process so indorsed to the sheriff, he isto make a — guch copy tobe 

memorandum of the date of such delivery, and is to execute the process in like manner as if — 

it had originally issued from Her Majesty’s court, and had been delivered at the date as 

appearing by the memorandum ; and the sheriff is to make no distinction as to priority or 

otherwise between the execution of any process originally issued from Her Majesty’s court, 

and the execution of any process under this Act. But all processes, whether original, or 

indorsed as aforesaid, are, amongst cach other, to be subject to the same rules touching the 

mode and order of execution as are now established in respect of processes originally issued 

from Her Majesty’s courts of justice. Act XXIII. 1840, sect. 2. 


1703. The sheriff is liable to be proceeded against in Her Majesty’s courts of justice Sheriff may be 


e e e e e t 
for all matters touching tlie execution of any process executed under this Act, in like manner Labia se ee aes 


as if the same had originally issued from Her Majesty’s court. And all persons and property ince nee fens 
seized or detained under any process executed by virtue of this Act are to be dealt with in 
like manner as if such persons or property had been seized or detained under the like 


process issued from Her Majesty’s court. Act XXIII. 1840, sect. 3. poure: 


1704, All persons disobeying or obstructing the execution of any process indorsed — Porsons 
under this Act are punishable in Her Majesty’s courts of justice, in like manner as if 
the same had issued from such courts; provided that, in the case of process for attendance Pea oe = 
of witnesses, Her Majesty’s courts are to be governed by the like rules touching expenses and “4 
other matters as are established in regard to subpoenas issued from such courts. Act XXIII. 


1840, sect. 4. 
1705. In the case of persons seized or detained by virtue of any process executed __Persons detained 
under the authority of this Act by any justice of the peace or sheriff, it is the duty of 
such justice of the peace or sheriff, if so required by the indorsement of the judge, to 
4G 
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pray i the in- deliver the party in custody to such authority or persons as are particularly specified in 


such indorsement, and who have been cliarged with the exccution of the process by the au- 
thority originally issuing it, and for that purpose to cause the party in custody to be conveyed 


to any place within the Company’s territories beyond the jurisdiction of Her Majesty’s courts. 
Act XXIII. 1840, sect. 5. 


ee 1706. In the case of any process required to be indorsed under the authority of this 
Reef pa “ig Act, it is lawful for the judge, who is required to indorse the same, to remit it for amendment 


to the authority issuing the same, if it appears to be defective in any matter of form. 
Act XXIII. 1840, sect. 6. 


and may direct 1707. In the case of any process, required to be indorsed under the authority of this 
ball to be taken. : . ae : . . 
Act, for the seizure or detention of any person, it is lawful for the judge, who is required to 
indorse the same, to direct by indorsement that bail (the amount and number of sureties to 
be specified in such indorsement) may be taken; and for this purpose to call for such docu- 
ments and to make such inquiry as he thinks proper.(a) Act XXIII. 18-40, sect. 7. 


1708. The following rules are to be observed in the service of processes under the 

Proxisone ee above provisions. First. Every criminal process is to be directed to the justices of the peace 
directed andsent. of the town of Calcutta, but forwarded in an envelope to the Company’s attorney, either by 
dawk or by the hands of a poon or other public officer as may be most convenient, with a 

letter drawn up in the form No. 43 of appendix A. The Company’s attorney is to prepare 

it for indorsement by a judge of the supreme court, and after indorsement to transmit it (ac- 

Qnd. Money how companied with the letter above-mentioned) to the police office fur execution. Second. Any 
= money, that it is requisite to send, is to be remitted by a bill on the general treasury from 

8rd. Process of the collector of the district. Zhird. All subordinate judicial officers are to submit the pro- 
saa a cesses of their courts, which require execution under the above provisions, to their European 
principal, to be by him forwarded in the prescribed manner to the Company’s attorney. 

4th, Forms. Fourth. All processes are to be drawn up agreeably to the forms Nos. 44 to 53 of appen- 
dix A, or agreeably to such other forms as may from time to time be circulated by the 

bik. Hxpecsee'ot nizamut adawlut. Fifth, The party, at whose requisition any witnesses are summoned, 
witnesses. must be prepared to pay to the witness such sum for his expenses as the judges of the su- 
éth. Processea to Preme court consider reasonable and proper. Sizth. Judges and magistrates are to be 
let upcor- careful that their own processes are drawn up correctly, and they are also to ascertain that 
the processes of the subordinate courts, that are forwarded to the Company’s attorney, are 


drawn up agreeably to these rules and to the Acts and regulations of government. C. O. 
Nos. 82 and 185 of vol. 3. 


Further forms. 1709. In cases of fnilure to serve summons, the warrant to be issued under Act X. 

*v.para. 1081. 4945* ig to be drawn out in the form No. 54 of appendix A. For form of writ for attach- 
ment of property of persons absconded, see No. 55 of appendix A. ©. O. Nos. 205 
and 232} of vol. 3. And for form of warrant upon report of a police officer or upon credible 
information, see No. 554 of appendix A. ©. O. No. 24 of vol. 4. 


(a) It was decided in the case of Lang versus Gubbine (1851), that bail taken under this provision cannot be declar- 
ed forfeited by any other authority than a judge of the supreme court. 
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1710. If these circulars do not provide an appropriate form for any legal process, the 
magistrate should suggest one for the court’s sanction. The object of the circulars is that all 
cuurts may send the like form for each process to be submitted to a judge of the supreme 
court under Act XXIII. 1840 ; and that the judges of that court may have a certain and 
authentic means of knowing what processes and forms are legal and ragular under the law 
in the mofussil. Letter of Nizamut Adawlut to Magistrate of 24 Pergunnahs No. 1415, 


October 6, 1852. 

1711. As there is no provision in sect. 2, Act XVI. 1850 for distraining and selling 
the goods of an offender in another jurisdiction, so application cannot be made to the su- 
preme court to give effect to process of distraint and sale issued in accordance therewith. 
Letter of Nizamut Adawlut to Magistrate of 24 Pergunnahs No. 1415, October 6, 1852. 


1712. <A strict compliance with the terms and requirements of Act XXIII. 1840 is 
enjoined on all magisterial functionaries. C. O. No. 49 of vol. 4. 


1713. Whenever a magistrate has occasion to apply for the apprehension of an indivi- 
dual in Calcutta, he is invariably to depute an officer of his own court for the purpose of 
identifying and receiving charge of such person, and of undertaking the responsibility of se- 
curing his appearance at the station of the magistrate, without exposing such individual to 
the hardship of unnecessary detention at the presidency. C. O. No. 40 of vol. 2, and No. 


49 of vol, 4. 


SECTION IX. 


OF AID TO BE GIVEN TO PROCESS OF SUPREME COURT. 


1714. When a sheriff's officer, entrusted with the execution of a writ of capias issued 
by the supreme court against parties residing in the mofussil, has occasion to call upon the 
magistrate for assistance, the magistrate ought to render it: but such assistance must be 
confined to the legal execution of the writ; as for instance the police officers furnished by 
the magistrate ought not to aid the bailiff in breaking into a house (though they accompany 
him if he enters the premises without breaking in); but they ought to prevent any breach 
of the peace when the arrest is made, or rescue after it has been made. In regard to the 
question how far the magistrate is required to assist the sheriff's officer in conveying a pri- 
soner to Calcutta, it seems that he must be guided by the peculiar circumstances of the case ; 
te. he may, without incurring any legal responsibility, take such measures as are necesssary 
to insure the peaceable execution of the process within the limits of his jurisdiction : but the 
bailiff is equally empowered, after the arrest, to take steps before the nearest justice of peace 
to have the prisoner bound over to keep the peace towards him, or to hire a sufficient num- 
ber of persons to prevent his escape. Opinion of the Advocate General in C. O. Nos. 231 
and 232 of vol. 3. 
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1715. The civil courts are not to interfere with the execution of the decrees of the 
supreme court, unless a writ directing execution is issued by that court. Const. No. 567, 


1716. Magistrates, and other public officers, are bound to give all the assistance in their 
power to the enforcement of a writ of the supreme court; but they have no power to remove 
tenants having tenures and rights, of which by the law they cannot be deprived by a mere 
change of proprietor. C. O. S. D. A. No. 31, May 20, 1831. 


1717. In execution of a decree of the supreme court in favor of A, founded on a deed 
of mortgage executed by B, the magistrate was considered to have acted judiciously in refus- 
ing to use forcible means to oust a third party from property in their possession, which they 
held under a decree of the provincial court founded on a deed of agreement executed by B; 
and he was directed to confine his aid and assistance to the sheriff’s bailiff to preventing any 
breach of the peace in the execution of his duty, leaving the mortgagee to sue the third 
party in the zillah court. Const. No. 800. 


1718. The following remarks were made by Sir L. Peel C. J. in his judgment in the 
ease of Andrew versus Lyon, on the 8th July 1853, and were circulated by order of 
government, “ The jurisdiction of this court is declared as to persons. No native occupying 
lands in the mofussil is subject to the jurisdiction of this court by reason of such occupancy. 
Unless he be an inhabitant of Calcutta, or unless a special character, which may attach to 
him by an act or contract of his own enuring to that effect, establishes his liability to juris- 
diction, he is free from it; consequently this court has no jurisdiction, in the former case, 
to try that native’s title to the occupation of lands, or to dispossess him of them. But ifa 
person who is subject to the jurisdiction of this court occupy lands in the mofussil, or is land- 
lord to those that do, then his title in the one case to occupancy, in the other to the land- 
lord’s or zumeendaree title, may be tried in this court between the claimant of them and him- 
self, Any one may be the plaintiff, though the jurisdiction is limited as to defendants. 
Consequently if a British subject, or other person subject to the jurisdiction of this court 
were a ryot, or occupier of lands in the mofussil, and one claimed those lands from him, and 
sued him by ejectment in this court, he could shew, if such were the case, that the lessor 
of the plaintiff (i.e. the claimant) had no real title even to the zumeendaree, and also that 
if he had, he, the defendant, had a right or estate, which entitled him to hold the possesssion 
as occupier, and therefore that the claimant was not entitled to the actual possession. It is 
the actual possession which is sought in ejectment, though of course delivery of that posses- 
sion will vary with the nature of the thing sought,—in some cases it can be little more than 
nominal, as for instance ifa public road were recovered in ejectment, or as if tithes in 
England were so recovered, for which, though an incorporeal right, ejectment lies by a 
provision of the legislature in early times. It often happens in England that the tenants are 
never meant to be disturbed, the possession is then given by attorney to the claimant; and 
often ejectments are brought with this express object; but in England the actual tenants or 
occupiers are subject to the jurisdiction of the court: here they often are not, consequently 
in those cases the practice in ejectment, which is a flexible form of acticn, a mere fiction in 
form for the more convenient trial of the right, is made conformable to the different state 
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of circumstances: the tenant is served with notice, that he may, if he thinks fit, defend the title 
against a new landlord ; for he may not like the new as well as the old landlord ; therefore for 
this reason only notice is given to him, not with any view to compulsory dispossession of 
him. Ordinarily he takes no part in the matter, but the landlord defends, or else the suit is 
not defended : if it is not defended, our rule requires a full affidavit of the liability of the oc- 
cupier and the jurisdiction of this court: if that affidavit were falsely made, and that appeared, 
the execution of the writ would be at once suspended ; and so far from resenting, we should be 
thankful to any one, whether in an official position or not, who pointed out to us the intended 
abuse of the Queen’s court. The possession of the tenant is for many purposes considered in 
Jaw as that of the landlord; and where the actual landlord does not defend, but is a British 
subject, or is otherwise subject to the jurisdiction of the court, then the rule of court is prac- 
tically complied with by shewing his connexion with the property, and his liability to the court’s 
jurisdiction. But in neither case, either of a defended ejectment, or where one is undefended 
and judgment goes by default, are the ryots to be dispossessed, or interfered with. But if 
one who is, or calls himself, a ryot, comes in and takes defence, then he may impeach the 
lessor of the plaintiff's or claimant’s title, either as respects the zumeendaree or as respects his 
own occupation. He cannot be turned out of possession by this court, either directly or in- 
directly, on any grounds except those on which he might be dispossessed in a suit instituted 
against him in a mofussil court. The law is the same, for the law on which his rights are 
founded would be just as much respected here as in any other court. Consequently if the 
defendants in this ejectment stood on the rights of a ryot as to any parts of those lands, they 
had only to assert and prove them; and if they were such as enabled to them to hold against the 
claimant, the claimant’s title would have failed pro tanto. But they did not so; they took de- 
fence for the whole as landlords, and they failed as to that: they set up no right as tenants 
to a parcel of the lands, and did not even take defence in that character for any portion. If 
they had such title, it was their folly not to advance it; and if by error they had failed to 
insist upon it, and had applied to the court at any time before execution issued, the court 
had both the power and the wish to protect them from injury. The court has not the duty 
cast on it of executing its own writs. In any difficulty, if applied to,) it would assist the 
sheriff with its advice. The sheriff cannot in the mofussil raise the body of the people as 
it were to help him. The duty is enjoined by the charter on the persons there described ; 
and if that duty were wilfully and causelessly withheld, that might be punished in due 
course of law; but if those to whom the sheriff applies for aid bond fide believe that they 
would really be in error and trespassers in helping him, that would excuse them; the mere 
command of the government would be no legal excuse, unless that were conveyed in writing 
by the governor general in council in the mode directed by the statute. In that case they 
would be obeying the law in giving their aid to the sheriff, in the other they would violate 
it. Thus if the law be observed it is impossible that the executive and judicial authorities 
in the land can actually be drawn into collision. We have no reason to suppose that the 
decision of this court on a legal point would be disregarded. Their errors of judgment can 


be set right on appeal. 
445 
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The duty of one who is called on to aid a sheriff is also a plain one. If he thinks the 
sheriff is doing wrong, he should not, while that impression is on his mind, aid him: he should 
state his doubts and ask for information; if thet be given, and he still doubts, he can readily 
get the advice of the law officers of the government, or ask the sheriff to apply to the court 
for directions; if his doubts are dissipated, then it is his duty to act. If in that case the 
government order him to desist, then he should respectfully ask the protection which the 
statute gives him of a legal order in the prescribed mode. Unless that course be taken, the 
court of course could listen to no suggestion, that a man is ordered by a higher power not to 
act according to law; for, it is to be observed, it must hold that to be the law which it has 
declared by a legal judgment to be so. We have little doubt that now the rights of the parties 
have been explained, the sheriff will receive assistance, if necessary, to put the plaintiff in pos- 
session of those premises, which were actually in the possession of the defendant, or his agents 
or servants. OC. O. Sup. Pol. L. P. No. 9 of 1853. 


SECTION X. 


OF RESISTANCE AND EVASION OF PROCESS. 


1719. Ifany person resists or causes to be resisted the execution of any legal warrant or 
process, which the officers of the magistrate’s court or the police officers attempt to serve; 
—or endeavours to rescue any person arrested or under the custody of any such officers ;— 
the darogah is to cause such offenders, as well as persons concerned in the resistance or rescue 
to be apprehended and forwarded to the magistrate with a report of the circumstances of the 
case and the necessary evidence. In case of actual rescue or violent resistance the darogah 
is, if necessary, to call in the aid of the police of the adjacent thanas, who are to conform to 
such requisitions, provided they are conveyed in writing. Reg. XX. 1817, sect. 26, cl. 1. 


1720. If any person, amenable to the authority of the magistrates or police officers, 
resists or causes to be resisted any warrant, order, or other process of any magistrate or police 
officer, the magistrate of the zillah, in which such resistance has been made, on the same being 
charged on oath, is, if practicable, to cause the party accused to be apprehended, and brought 
before him to answer to the charge. Ifthe party absconds or conceals himself, so that he 
cannot be apprehended, or if on any account he cannot be immediately apprehended, the ma- 
gistrate is to cause a written proclamation (in the vernacular), requiring the party to appear 
to answer the charge against him within a fixed period, not less than one month, to be publicly 
read and proclaimed by beat of drum, and to be affixed in some conspicuous part of his cut- 
cherry, as well as on the outer door of the house in which the party has usually dwelt, or 
some conspicuous place in the village in which he has generally resided. Beng. and Ben. 
Reg. XI. 1796, sect. 2, cl. 1. Ced. Prov. Reg. III. 1804, sect. 2, cl. 1. 
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1721. Before issuing such proclamations magistrates should satisfy themselves as to _ Proof tobe « 
the existence of such proof against the party named in them as involves a strong presumption mined carefully, 
of his guilt. Government Order W. P. No. 2600, August 9, 1849. 


1722, Commissioners are to take opportunities from time to time of examining and revis- Lists of such 
ing in communication with the magistrates the lists of proclaimed offenders in each district ; 
striking out those persons against whom a sufficiency of proof does not exist, and making 
provision that the annulment of the proclamation be made known to the parties themselves 
and to their friends as well as to the police. Government Order W. P. No. 2600, August 


9, 1849. 
1723. Whenever a proclamation is issued through a police darogah, by order of a ane ain which 
° 0 
magistrate, requiring the attendance of any person, who has evaded or resisted the processes to publish such 


of the court, the darogah is, in the presence of two or more creditable persons not connected ial : 
with the thana establishment, to cause such proclamation to be publicly read and promulgated 

by beat of drum, and affixed in the police thana, and on the outer door of the house which the 

party has usually inhabited, or some conspicuous place in the village in which he has 

generally resided. Reg. XX. 1817, sect. 26, cl. 11. 


1724. On the expiration of the period specified in the proclamation, ifthe offender 4a ia case of 
does not appear to answer the charge alleged against him, the darogah is to certify to the (¢”” 
magistrate tue mode in which the proclamation has been issued, and the date, time, and place 
of promulgation, and is to send a sufficient number of witnesses to prove the due publication 
of the process. Reg, XX. 1817, sect. 26, cl. 12. 

1725. If the party so charged cannot be apprehended, and does not within the fixed After oxpiry of 
period appear to answer the charge,——or, if he is apprehended or appears in pursuance of 
the proclamation, and after receiving his answer to the charge and hearing the evidence he 
adduces in his defence, it is proved to the satisfaction of the magistrate that he is guilty of the 
charge,———the magistrate is to pass judgment against him in the following manner. Beng. 
and Ben. Reg. XI. 1796, sect. 2, cl. 1. Ced. Prov. Reg. IIT. 1804, sect, 2, cl. 1. 


1726. If the offender is a zumeendar, talookdar, or other proprietor of land paying reve- _ If the offender be 
nue directly to government; or the proprietor of altumgah, ayma, or other lands exempt from fig glllaky ube al 
revenue; situated within the zillah or city in which the resistance was made, he is to declare arse renin: 
such lands forfeited to government, and by a precept under his official seal and signature is 
immediately to give notice to the collector of the district, who on receipt thereof is to cause 
the lands in question to be attached on the part of government, and is to hold them in at- 
tachment till the receipt of a further precept from the magistrate to relinquish them, or of 
orders from government to be communicated to him as directed below. Beng. and Ben. 

Reg. X1. 1796, sect. 2, cl. 2. Ced. Prov. Reg. III. 1804, sect. 2, cl. 2. 


1727. Itis incumbent on the collector to afford to the magistrate, upon aprecepttothat tow the magis 
effect received from him, all the information that he may possess, or can procure, in order to — _ 
assist the magistrate in identifying and specifying the lands or property, the attachment of which 
the magistrate may be desirous toorder. This duty of the collector is therefore preliminary to landed property. 


ors. 





be presont or not. 
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the issue of an order for attachment by the magistrate, who on the receipt of all the necessary 
information would issue judicial directions on the subject. The duty of the collector upon 
the receipt of these directions would consist solely in taking possession of the lands or pro- 
perty specified by the magistrate, and managing them to the best advantage until further 
Obj orders. The objections of third parties to the attachment of Jands, of which the collector takes 
rata ier Resid possession on the direction of the magistrate, should be preferred to the magistrate who has 
magistrate. given the order for the attachment ; from whose orders an appeal lies of course to the supe- 
rior criminal courts. So also any resistance to the proceedings of the collector in taking 

Resistance to cal- 


lector's proceed- possession of the property would be a resistance of the process of the magistrate and would 
a a 4 be punishable by him. C. O. No. 112 of vol. 4. L. P. 


1728. When a claim is preferred to property attached by a magistrate, either directly 
If claims are re- : ‘ ° ae ‘ 
ferred to collectors. or though the collector, he is not required to direct its immediate release from attachment 
before examining the validity of the claim ; but he should never attach without good prima 
facie grounds for believing the property to belong to the absentee. Letter of Nizamut Adaw- 
lut to the Judge of Bakirgunj No. 1247, September 3, 1852. 


Collector cannot 1729. No authority is vested in a collector by law to sell, on account of expenses incur- 
“  ) expenses 0 


ement by red intheir management, shikmee tenures placed under attachment by a magistrate under 
Reg. XI. 1796. Letter of Nizamut Adawlut to Judge of Bakirgunj, No. 1247, September 3, 


1852. 
ee 1730. Ifthe offender is a sudder farmer holding a farm from government within the 
Siin tee. sla, zillah or city in which the resistance has been made, the judgment against him is to declare 


error be his lease cancelled ; and the magistrate, by a precept under his official seal and signature, is 


immediately to give notice to the collector, who is to proceed as above.* Beng. and Ben. 
™ Seepora. 1727. 1, 


am WT ene .n.4 1 1 A msn mn TTT aana _-m 7 3 
ie he eee land: 1731, If the person convicted of resisting or causing to be resisted the process of a ma- 
ae ’ ead gistrate or police officer, is a proprietor of land or a sudder farmer paying revenue to go- 
other zillah, 


ss ae vernment in any zillah or city jurisdiction, not being that in which the offence has been com- 

apply. mitted, and it appears just and proper, on due consideration of the circumstances of the case, 
to extend the penalty of forfeiture, declared in the above provisions, to the whole or any part 
of such lands or farms, it is competent to the magistrate to adjudge the same, subject to the 
prescribed confirmation of the nizamut adawlut, and the final orders of the government. 
Reg, XX. 1817, sect. 26, cl. 3. 


But such orders 
are not final until 


17832. The judgments passed by the magistrate under the preceding provisions are to 
confirmed by the be immediately reported, with a complete copy of the proceedings, to the nizamut edawlut; 
nisamut adawiut. . . : 
and are not to be considered final and conclusive, until the orders of that court are received 
under the following section. Beng. and Ben. Reg. XI. 1796, sect. 2, cl. 5. Ced. Prov. 
Reg. III. 1804, sect. 2, cl. 6. 


The nizamt ad- 
awiut how to pro- 


1733. The nisamut adawlat, on receipt of the proceedings, are to pass such order there- 
on receipt of 


procesditge in upon as they think PROPS, 00 due consideration of the evidence and all the circumstances of 
the case ; and in all instances wherein the forfeiture of the offender's lands or lease appears to 
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them too severe a punishment for the offence, they are authorized to commute it for such fine 
to government as they think adequate, and order the attachment of the lands to be taken off 
on the payment thereof. The sentence of the nizamut adawlut is to be final in all cases of 
fine, and imprisonment ; but in case they confirm the judgment of the magistrate for a for- 
feiture of the offender's land or lease, they are, previously to ordering such sentence to be 
carried into execution, to transmit their proceedings with those of the magistrate to govern- 
ment, who are finally to determine whether the sentence of forfeiture is to be put in force, or 
commuted to fine, or otherwise ; and who, whenever they order the land or lease of the offen- 
der to be forfeited, are at the same time to cause the necessary instructions for the future 
disposal of the land to be sent to the collector. In case the magistrate’s judyment of forfei- 
ture is set aside, either by the nizamut adawlut or government, he is immediately on being 
informed thereof, and on receipt of the fine (if a fine is ordered), to issue a precept to the col- 
lector, requiring him to remove the attachment, and to cause a full and fair account to be 
rendered of all reccipts and disbursements during the period of attachment. Beng. and Ben. 
Reg. XI. 1796, sect. 3. Ced. Prov. Reg. III. 1804, sect. 3. 


1734. If the offender is not a proprietor of land or sudder farmer paying revenue to 
government, as described above, the judgment against him is to declare him liable to the pay- 
ment of such fine to government as appears proper upon a consideration of his rank and cir- 
cumstances in life, and the offence of which he is convicted ; and the magistrate is immediate- 
ly to proceed to the attachment of any property appertaining to the offender for the recovery 
of the same, in the manner authorized by the regulations for the recovery of sums of money 
decreed by the civil courts. When the offender has been apprehended, and is not possessed 
of property adequate to the discharge of the fine adjudged against him, the magistrate 
may commute such fine to imprisonment. Beng. and Ben. Reg. XI. 1796, sect. 2, cl. 4. 
Ced. Prov. Reg, III. 1804, sect. 2, cl. 4. 


1735. In cases of resistance of process not attended with aggravating circumstances, 
wherein the magistrate judges it sufficient to inflict the punishment which he is authorized 
to inflict for petty offences under sect. 8, Reg. IX. 1793," it is not necessary to transmit his 
proceedings for the consideration of the nizamut adawlut, but his judgment is to be executed 
without reference under the general rules in force regarding appeals and revision of cases. 
Beng. and Ben. Reg. IX. 1801, sect. 5. Ced. Prov. Reg, III. 1804, sect. 2, cl. 5. 


1736. But, in all instances of resistance to the process of a magistrate or police officer, 
wherein the magistrate is of opinion that a fine to government not exceeding 200 rupees, 
commutable if not paid to imprisonment not exceeding 6 months, is an adequate punish- 
ment for the offence, he is authorized to adjudge the same instead of a forfeiture of land or 
farm; and his judgment in such cases, as well as in all cases wherein:a similar judgment is 
passed by him against persons not being proprietors of land or sudder farmers, is not referri- 
ble to the nizamut adawlut, but is final, unless altered or rescinded by the superior criminal 
courts under the general rules in force. Reg. XX. 1817, sect. 26, cl. 5. 


1737. If any person charged with an offence of a criminal nature absconds or conceals 
himself, so that upon a process issued against him by a magistrate or police officer he cannot 
41 
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or evad- be found, the magistrate is to cause a written proclamation (in the vernacular language) 
edby requiring the absent party to appear to answer the charge within a fixed period, not less 

‘ies one month, to be publicly read and proclaimed by beat of drum; and is to cause such 

om which the polkce yroclamation to be affixed in some conspicuous part of his cutcherry, as well as on the outer 


See Ge pro- door of the house in which the party has usually dwelt, or some conspicuous place in the 


geet eg village in which he has generally resided.* Incase the party does not appear and deliver 


If he docs not Himself up within the fixed period, the magistrate, on receiving the nazir’s return to this 

pooerayrel effect, is to order the attachment of any land or other real property held by the absentee, 

is to be at- within his jurisdiction, in the following manner. Beng. and Ben. Reg. XI. 1796, sect. 4, 
cl.l. Ced. Prov. Reg. IIT. 1804, sect. 4, cl. 1. 

Aeolian how 1788. If the absentee is a proprietor of land or sudder farmer paying revenue imme- 
perature ae diately to government, he is to issue a precept,” under his official seal and signature, to the 
cma sudder oollector of the district, requiring him to hold the land or farm of the absentee in attachment, 

* See para, 1727. till the receipt of further notice. And the collector is accordingly to obey such requisition, 
and to take such measures as are necessary for the due care and management of the lands 
while under his charge, subject to the instructions of the commissioner of revenue, to whom 
he is to make an immediate report of any instances of lands being delivered over to him 
under these provisions ; he is also to relinquish such lands, on being advised by the magistrate 
that the attachment has been taken off on the attendance of the absentee; and is to cause a 
full and fair account to be rendered of all receipts and disbursements during the period of 
attachment. Beng. and Ben. Reg. XI. 1796, sect. 4, cl. 2. Ced. Prov. Reg. III. 1804, 
sect. 4, cl. 2. 


aan Lit hots not 1739. Ifthe absentee is not a proprietor or farmer of land paying revenue to government 


of landed property, but, as a dependant talookdar, under farmer, or ryot, or in any other capacity whatever, is the 
meat. """ tenant of landed property capable of attachment, the magistrate is to issue a precept to the 
* See para. 1727, collector of the district,® directing him to attach the same, and adopt the necessary measures 
for the due care and management of it while under his charge; paying from the product 

any rent which becomes due to the zumieendar or other person entitled thereto ; and deducting 

all necessary expenses in the account to be rendered to the absentee, whenever he may attend 


and the attachment of his property isremoved. Beng. and Ben. Reg. XL 1796, sect. 4, cl. 3, 
Ced. Prov. Reg. III. 1804, sect. 4, cl. 3. 


So, if he 1740. Ifs person charged with an offence of a criminal nature, who abaconds or conceals 
eis pee himeelf, ao that the process issued against him cannot be served, possesses land or other im- 
tye sey other —_ movable property, or a sudder farm paying revenue to government, in any other zillah-or 

city jurisdiction, than that wherein the offence charged against him has been committed, and it 
appears necessary to attach the same with a view to cause his attendance under the above 
provisions, it is competent to the magistrate to order the attachment of the whole or eny part 


of such property or farm, and the above provisions are to be considered applicable in such 
Cases. XA. 1817, sect. 26, cl. 4. 


Bag he 1741. In all instances wherein an attachment of property is ordered under the foregoing 
of the rules, the magistrate, immediately on the attendance of the party for whose appearance it was 
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ordered, is to direct, by a written precept, that the attachment be removed, and that a full 
and fair account be rendered of all receipts and disbursements during the period of at. 
tachment. Beng. and Ben. Reg. XI. 1796, sect. 5. Ced. Prov. Reg. III. 1804, sect. 4, 


1742. Ifthe absentee appears to answer the charge within the six months mentioned Atischment may 
above, the magistrate is not authorized to continue the attachment. Const. No. 414, vee 


ance, 
1743. Ifthe absentee neglects to attend for a period of six months after the lands have t¢ the 
been ordered under attachment, the magistrate is to report the case to government, whois to Se! 
pass such order upon it, and upon the future disposal of the lands, as may be deemed pro- "port to 


to government. 
per. Beng. and Ben. Reg. XI. 1796, sect. 6. Ced. Prov. Reg. III. 1804, sect. 4, cl. 5. 


1744. If any person amenable to the authority of the magistrates and police officers bial iaonegXG 
resists or causes to be resisted any warrant, summons, or other process of any authorized ane. oF satis 
magistrate or police officer, and such person cannot be apprehended ; or if any person charged mediately attached, 

in case of suspicion 
with a criminal offence of a heinous nature absconds or conceals himself, so that, on a warrant of removal. 
issued against him at his usual place of residence by the local magistrate or police officer, he 
cannot be found; and the party so resisting or evading the process is not a proprietor or 
sudder farmer of land capable of attachment under the above provisions, but is in possession 
of any movable property, which can be attached, and the removal of which might be expect- 
ed, if not placed under immediate attachment, the police officer, issuing or serving the warrant 
in such cases, is authorized on receipt of credible information, that the person against whom 
the warrant is issued has recently absconded, or concealed himself for the purpose of evading 
it, to cause the attachment* of any movable property belonging to such person within his | 7, pio Chto fae 
jurisdiction, giving at the same time immediate information to the magistrate of the district ; 2 ae oe 
whose previous instructions are to be applied for, when there is [no] reason to expect a re- 


moval of the property. Reg, XX. 1817, sect. 26, cl. 6. 


1745. This provision applies only to criminal offences of a heinous nature; and magis- sa ttonning of 
trates are to abstain from attaching the personal property of an absconded defendant when- fence, 
ever the offence for which he is summoned is not of that character.(a) ©. O. Government 
Bengal, No. 8, September 8, 1853. 

1746. A riotous assault, when the offence is so limited, and unaccompanied by any A mene riotous 
aggravating feature ofinjury or otherwise, so as to make it of a serious nature, is not clas heinous aria 
sable as. a “heinous offence” under the regulations. Government Order W. P. No. 6274, 

May 8, 1854. 


(a) With this order is ciroulated a letter from the superintendent and remembrancer of legal affairs in which it would seem 
that he confines the application of the term ‘‘ heinous’ to those offences esumerated in sect. 26, Reg. IX. 1807 and 
form No. 4, Reg. XX. 1817. But this interpretation is doubtful, since both the regulations quoted refer merely to 
periodical revarns of crimes committed, aad many heinous offences are not enumerated therein. The nature of the case must 
be judged by its peculiar characteristics. A list of heinous offences is given in sect. $1, Act VII. 1854, but it omite affrays 
and thefts, both of which must be classed as heinous offences. The following section however includes uader that term acy 
offence which is the judgment of government ts sericus or aggravated. 
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1747. Actual affray,” without specification of its nature, is designated among heinous 
offences by cl. 1, sect. 13, Reg, XX. 1817; but the nature of the affray must be gathered 
from the subsequent provisions made regarding that offence and serious riots in section 18 of 
the same enactment. This is conformable to the classification of offences in the magistrate’s 
criminal statements. Government Order W. P. No. 627A, May 8, 1854, 


1748. The magistrate, on receipt of the information directed in the above clause, is to 
determine whether the case is such as to require a continuance of the attachment, till the 
appearance of the accused person, or till a proclamation has been issued for his attendance 
under the above provisions ; and is to transmit instructions to the police darogah accordingly, 
either for the release of the property attached by him, or for continuing the attachment, and 
taking aninventory of the property in conformity with the following clause. Till the receipt 
of such instructions the police officers are to adopt such measures only as are requisite to pre- 
vent a removal of the attached property. Reg. XX. 1817, sect. 26, cl. 7. 


1749. On receipt of the magistrate’s instructions for an attachment of moveable proper- 
ty, the darogah, in the presence of two or more respectable inhabitants of the place, is to cause 
an exact inventory of the articles attached to be taken and duly attested ; after which he is 
to deliver the property in charge to the headman or any two or more respectable inhabi- 
tants of the place, taking an acknowledgment for the same, which is to be forwarded, 
together with an inventory of the property, to the magistrate. Reg. XX. 1817, sect. 26, 
cl. 8. 


1750. In all instances, where an attachment of property is made under the foregoing 
rule, the darogahs are to enjoin the persons, into whose charge the same is delivered, to take 
care that there is no injury done to the property; and if the person charged appears, within 
the period specified in the proclamation, the magistrate is immediately on the attendance of 
the party, to cause the attachment to be removed, and a full account rendered of the 
property attached, subject only to any unavoidable expense which has attended the attach- 
ment. Reg. XX. 1817, sect. 26, cl. 9. 


1751. If the proclaimed person does not appear within the period fixed by the procla- 
mation, the attached property in cases of resistance of process is liable to public sale, by order 
of the magistrate, for the purpose of making good any fine imposed on the offender; or, 
should the attachment of movable property have taken place under an evasion of process, 
it is at the end of six months, supposing the absentee not to attend during that period, to 
be at the disposal of government, in common with any landed property attached under 
similar circumstances in pursuance of the regulations in force. Reg. XX. 1817, sect. 26, 


cl. 10. 


1752. Whenever a magistrate has occasion to report to government cases of evasion of 
criminal process, with a view to the sale of the property of the accused person, in accordance 
with the provisions of sect. 6, Reg. KI. 1796, and sect. 26, Reg. XX. 1817, he is to make 
his report in the subjoined form, without a transmitting letter, unless the case be of sufli- 
cient importance to require more detailed notice : 
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Statement of a defendant evading criminal process, and reported to government, under 
sect. 6, Reg. XI. 1796, and sect. 26, Reg. XX. 1817. 


Date of attachment 
and proclamation, and 
other steps taken to 
secure attendance. 


Brief statement of| 
the offence charged, 
and the circumstances 
connected with it. 


Description of Estimated va- 
property attach- lue of property 
ed. attached. 


Name, occupation, and 
condition of life of abscond- 
ed defendant. 


C. O. Government Bengal, No. 3, September 8, 1853. 


1753. Commissioners in the Western Provinces are to submit for each quarter, in one 
quarterly statement for all the districts in their division, all applications received from magis- 
trates for the sale of the movable property of criminals who have evaded process. Govt. 
Order W. P. No. 1407A, August 8, 1854. 


1754. The above provisions are applicable only to persons charged with a crime, but 
not convicted. Thus, the property of a person, who absconded after sentence and pending 
appeal, was held not liable to forfeiture. Const. No, 1124. 


1755. Persons apprehended on a charge of resistance of process under the above pro- 
visions, and who are not accused of any aggravating crime, in addition to the resistance of 
process, such as is declared not bailable by sect. 7, Reg. IX. 1793, or sect. 4, Reg. XVI. 
1795," are to be admitted to bail until a final decision has been passed upon the charge ; 
provided the bail offered by them appears to the magistrate, or other public officer to whom 
the charge is preferred, sufficient for securing their appearance during the prescribed investi- 
gation of the case. Beng. and Ben. Reg. IX. 1801, sect. 4. Ced. Prov. Reg. III. 1804, 
sect. 5. 


1756. A person on whom a summons has been issued to answer a charge of resistance 
of process, is at liberty to answer such charge through a vakeel without being obliged to ap- 
pear in person,—as the object of a summons in such case is to give the summoned party an 
opportunity of defending himself against the charge, which is distinct from ordering his ap- 
prehension after conviction, in consequence of non-payment of fine, with a view to his im- 
prisonment. Const. No. 1216. 


1757. When a process issued by a court of one zillah, and backed and aided by the 
court of another zillah, is resisted, it is considered as the resistance of the process of the court 
within whose juriediction it took place. Const. No. 1115. 


_ 1758. Cases of resistance of process should not be punished as affrays, since that 
offence has its appropriate penalty. Const. No. 549. 

1759. As the course of procedure against persons evading the process of a criminal 
court is distinctly laid down in the above provisions, the magistrate’s views of expediency 
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cannot justify his deviating from that course, and punishing persons guilty of that offence as 
for a contempt of court. Const. No. 619. 


Waveaiia dase 1560. A charge of resistance of process is not a fit subject of commitment tothe sessions 
oe uimple resistance court: the magistrate must proceed according to the above provisions. N. A. R. vol. 2, 
the sessions. page 295, 


nice aniatanee of po. 1761. Forcible resistance of the police is not justified by a disregard on the part of the 
by thelr. sie of darogah of the rules of sect. 27, Reg. XX. 1817 for assisting in cases of distraint. Reports 


the forms of law. L. P. 1855, part 1, page 754. 


Precedenta of 1762. Three prisoners were convicted of murder in assaulting and opposing a military 

; party employed on the public service ; and sentenced, the ringleader to suffer death, and 
the others as accomplices to imprisonment in transportation for life. N. A. R. vol. 1, 
page 56. 

1763. A havildar and two sepoys, charged with rescuing two persons from the custody 
of the police and magistrate’s officers, and acquitted—the havildar, because he acted 
under instructions from a person whom he deemed himself bound to obey ; and the sepoys, 
because they acted in obedience to the orders of the havildar, their immediate superior officer. 
N. A. R. vol. 2, page 330. 


to be 1764. The magistrate is to keep up and regularly revise, according to the form given 

kept up of persons é : ° 
absconded. in No, 2 of appendix B, a vernacular register.of persons charged with or suspected of the 
commission of specific crimes of a heinous nature, who have eluded the pursuit of justice- 
A copy of this register is to be forwarded half yearly to the superintendent of police. 


Reg. III. 1812, sect. 9,cl. 1 and 2. C. O. No. 144 of vol. 3, para. 6. 


Police officers 1765. If any zumeendar, farmer, local manager, or other person, to whom a magistrate 
pena eequieed ts has issued a warrant or order, in pursuance of Reg. III. 1812," or any other regulation in 
rarer take shares force, for the apprehension of a person proclaimed or charged with or suspected of a crime, 
ee raat applies to a police officer for co-operation and support in the execution of it, the police officer 
«Of landholders” is to afford every assistance in his power for the due enforcement of the process ; and, if 

required so to do, in conformity with cl. 6, sect. 9, Reg. III. 1812, is to receive charge of 
the prisoner from the zumeendar, or other person, and is to grant a written acknowledgment, 
specifying the name of the prisoner and the date on which he was delivered into his charge; 
he is also without delay to forward the prisoner under safe custody to the magistrate. Ifthe 
person named in the application made to the police officer is not apprehended, the particulars 
of the application and of the measures taken in consequence are to be recorded, for the in- 
formation of the magistrate, in the thana diary prescribed by sect. 8 of this regulation. 
Reg. XX. 1817, sect. 26, cl. 13. | 


Police officers, 1766. If a police officer entrusted with or assisting in the execution of any legal war- 
odendere are to te rant for the apprehension of a person charged with murder, robbery, or other heinous crime, 
or pursuing a robber or murderer immediately after the commission of the crime, or resist- 

ing him in his attempt to perpetrate the crime, should wound or slay any offender in endea- 

vouring to apprehend him, he is to be held guiltless of any criminal act. Reg. XX. 1817, 
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1767. A civil judge should himself dispose of all common cases of resistance of civil 
process; and make over to the magistrate those cases only, which have been attended with 
acts of violence amounting to a breach of the peace, simply sending the papers, without pass- 
ing any opinion thereon, and requesting him to dispose of the case under the general regula- 
tions. In such case the appeal would lie, from the order of the magistrate, to the judge in 
his capacity of session judge. Const. Nos. 1033 and 1115. 


1768. Resistance offered by a farmer to persons legally authorized to distrain his effects 
is a criminal act, and punishable by imprisonment, notwithstanding that the distress is levied 
in an irregular manner, as the farmer always has it in his power to gain redress by an appli- 
cation to a court of justice. In this case, the ringleader was sentenced to imprisonment for 
one year, and the others for six months. N, A. R. vol. 1, page 302. 


1769. Certain prisoners convicted of being concerned in an affray, attended with slight 
wounding, in resistance to a fraudulent distraint, a burkundaz being present to keep the peace, 
were sentenced under all the circumstances of the case to six months’ imprisonment, and a fine 
of 15 rupees in lieu of labor. N. A. R. vol. 6, page 49. 


1770. In the event of a legal arrest by a warrant issued from the civil court, and a 
forcible rescue from the custody of its officers, the magistrate is not empowered to order the 
police forcibly to enter the house wherein the person rescued is, and to apprehend and forward 
him to the civil court: in such case the civil court should proceed against the offender accord~ 
ing to sect. 25, Reg. IV. 1793. Const. No. 765. 


1771. Itis not competent to a civil judge in cases of resistance of the process of his 
court to call upon the magistrate to enforce his orders. Const. No. 1209. 


1772. All police officers are to aid and support the execution of all process and orders 
issued by a collector or other officer exercising the powers of cullector, engaged in making or 
revising a settlement, on the responsibility of the officer issuing or executing the same; and 
if any affray or breach of the peace occurs in consequence of any resistance or obstruction 
being made or attempted to be made to the legal process or order of a collector or other 
revenue officer, the parties resisting or obstructing such process or order are to be punishable 
for the affray or breach of the peace, and the revenue officers are not to be liable to any criminal 
prosecution on that account. Reg. VII. 1822, sect. 24, cl. 3. 


1773. Under the above provision, a collector, or officer exercising the powers of collec- 
tor, hasno authority to issue any orders direct to the police officers to aid in the execution of 
his process, except in very emergent cases, which should also be immediately reported to the 
magistrate; but in ordinary cases, whenever the collector has reason to apprehend resistance 
of his process, he is to communicate his apprehensions to the police darogah, who is respon- 
sible for taking such precautionary measures as are in his opinion necessary to prevent a breach 
of the peace. Const. No. 1018. 

1774. It was held illegal in a thanadar to issue process on the mere requisition of an 
ameen, who reported by letter that certain persons were ripe for rebellion. N. A. R. vol. 2, 
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Canes of retis- 1775, Under the powers vested in them by Reg. VIIL 1531, collectors are competent 
_ to try all cases of resistance of their process of attachment connected with summary suite for 
~ rent, except where actual breaches of the peace occur, in which event the case must be tried 

by the magistrate. Const. No. 615. 
SECTION XI. 
OF REWARDS. 

For the ap- 1776. All applications for permission to offer a reward for the apprehension of a known 

ter al offender, or the discovery of unknown offenders in cases of magnitude, are to be made to such 

pee at +, officer or officers as from time to time are empowered by the local governments to authorize the 
be made to officer rant of rewards. Act XVI. 1843. 
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1777. Commissoners of circuit are authorized, under the above rule, to sanction rewards 
for such objects to the extent of 500 rupees. The magistrate may exercise his discretion in 
offering rewards up to that amount; but he is to report them immediately to the commissioner, 
who may ratify, amend, or annul such orders as he thinks fit. ©. O. Sup. Pol. Z. P. No. 24 
of 1843. Govt. Order W. P. No. 1415A, August 10, 1854. 


1778. A session judge has no power to direct the offer of a reward for the apprehen- 
sion of an offender who has absconded. Reports W. P. 1856, part 1, page 243. 


1779. Insubmitting such applications, magistrates are to forward copies of their proceed- 
ings, or such parts of them as are sufficient to show the grounds and evidence on which 
the person, for whose apprehension a reward is proposed, is considered to have been con- 
cerned in the commission of the offence. He is also to forward a descriptive roll containing 
the name of the person and of his father; his age; places of birth and residence; anda 
description of his person, as far as it can be obtained, particularly noticing any peculiarities 


of dialect, speech, gait, or vision. C. O, No. 147 of vol. 1. C.O, Sup. Pol. LZ. P. No. 2 
of 1842. 


1780. All officers are to be careful not to exceed the power vested in them as regards 
+h offer of rewards for apprehension. ©. O. No. 173 of vol. 2. W. P, 


1781. All rewards for the apprehension of proclaimed offenders, which are sanctioned 
by the regulations, and promulgated under the seal and signature of a magistrate, or of the 
superintendent of police, are, if the offender be seized by officers of police or by other persons, 


. payable on the delivery of the person proclaimed to the magistrate of the rillah in 
which the offender has been seized. Reg. XX. 1817, sect. 26, cl. 15. 


1782. Rewards, after they have been sanctioned, are to be paid without delay, and with- 


out further reference to the superintendent of police; but the payment is to be notified, 


whether the yeward was offered on the authority ofthe magi ) intendent 
gistrate or of the superin 
of police. ©. O, Sup. Pol. ZL. P. Nos. 3 and 5 of 1842, ws 
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1783. <A half-yearly statement of rewards and contingent charges disbursed under the 
sanction of the superintendent of police is to be furnished by the magistrates in the form, No, 
9 of appendix F. C. O. Sup. Pol. LZ. P. No. 6 of 1842. This statement is to be despatched 
within one month from the close of the previous half-year. All sums that may have been 
expended during the half-year, although previously sanctioned by the superintendent of 
police, are to be entered in the statement. No sums that have been sanctioned by govern- 
ment are to be entered : nor are sums of expenditure from the surplus ferry, or chokeedaree, 
funds to be included in it. (©. O. Sup. Pol. LZ. P. No. 3 of 1848, 


1784. In cases wherein any meritorious service has been rendered by police officers or 
others in the apprehension or discovery of public offenders for whom no specific reward is 
payable to such persons, the session judge(a) on due consideration of the service rendered, 
the exertions made, and any expense incurred, in the performance ..of it, is authorized to 
direct the payment of such remuneration as is considered adequate, not exceeding the sum of 
100 rupees for a sirdar, and 10 rupees for an accomplice. If a larger reward is deemed 
proper, a report of the case is to be made to the nizamut adawlut, who are authorized to direct 
the payment of any sum not exceeding 500 rupees : if in any case It appears proper to grant 
a higher reward or compensation than 500 rupees, the nizamut adawlut is to report the same 
for the consideration and orders of government. Reg. XVI. 1810, sect. 18. 


1785. The above provision is applicable to any meritorious service rendered in the 
discovery and apprehension of persons really notorious as robbers; but is not to be consider- 
ed applicable to persons coming under the vague description of “ vagrants.” C. O. No. 80 
of vol. 1, para. 13. 


1786. When a magistrate is of opinion that itis expedient to grant any reward to a 
police officer or other person for particularly meritorious conduct, or for any services 
rendered to the police, he is to state the circumstances with his sentiments to the superin- 
tendent of police, who may, if he deems it expedient, sanction such reward; provided that 
the sanction of government is previously obtained, if the proposed sum exceeds 100 rupees. 
But this rule is not be construed to preclude the courts of sessions and nizamut adawlut 
from the exercise of the powers vested in them by the above provisions, whenever, from any 
circumstances which appear in the progress of a trial, they consider it expedient to direct or 
recommend the payment of any reward. Reg. XVII. 1816, sect. 15. 


1787. The inspector of prisons in the Western Provinces is authorized to sanction 
rewards not exceeding Rs. 100 in each case to guards and other public officers for good 
conduct on the occurrence of breaches of jail discipline. Applications for the offer of 
larger rewards must be submitted for the sanction of government through the inspector 
of prisons with a detail of the circumstances. All applications for the offer of such rewards 


(a) The original refers of course to courts of circuit; but the same power has devolved successively on the names 
sioner of circuit, aud the seasion judge. See para, 781, The text has been altered throughout meena but by ) 
prominently noted in this place, because it was thought necessary to explain in a circular order the power ofa session judge 
to grant rewards under the above provisions. See C, O. No, 121 of vol. 2, dated October 5, 1832, om 
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should be forwarded by the magistrate to the inspector of prisons who will dispose of them 
according to the above instructions. Government Order W. f. No. 5481, November 
13, 1848. 


Economy inculeat- 1788. Magistrates are to regard economy in recommending rewards for meritorious 
* conduct; and in any particular case a report should be previously made to the superintendent 
of police. C, O. Sup. Pol. Z. P. No. 13 of 1842. 


a panos 1789. Darogahs and other police officers are not entitled to a commission on the value 


wricainn mm mnea~-"= of stolen or plundered property which they Inay recover. Act XXXI. 1852. 


CHAPTER V. 


OF APPEALS. 


SECTION I. 


OF APPEALS AND REVISION OF SENTENCES. 
To whom ap 1790. From every sentence or order in criminal trials within the limitation prescribed 
From assistants DY sections 8 and 9, Reg. IX. 1793 (Ced. Prov. sections 8 and 9, Reg. VI. 1803)a) or in 


mit igen to judicial proceedings other than criminal trials, passed by an assistant to a magistrate, or by a 


coon jae ca sudder ameen, or by a law officer, or by any other officer under a magistrate empowered to 
try criminal cases, there is permitted one appeal to the magistrate, joint magistrate, or officer 

iisen saapakels exercising the powers of mavistrate, within one month from the date of such sentence or 
_~ ” order.—And from every sentence or order in criminal trials beyond such limitation(a), or in 
judicial proceedings other than criminal trials, passed by a magistrate, joint magistrate, assistant 

to a magistrate or other officer empowered to try criminal cases, vested with special powers, 

8 permitted within one month as aforesaid one appeal to the session judge.—And from 


sentence or order passed in criminal trials by a session judge there is permitted within 


(a) The limitations are: in petty offences, imprisonment for 15 days, or # fine of 50 rupees, unless the offender is a 


vendar, independent talookdar, or other actual proprietor of land paying an annul rent to Soverament of nore es 10; aes 
: or a proprietor of ayma land paying a quit-rent to government axceading SON wnnans mae ann - — -* + 
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three months one appeal to the nizamut adawlut—And except as provided in the next section 
of this Act the sentences or orders passed upon such appeals are final. Act XXXI. 1841, 
sect. 2. 

1791. Every order of an assistant to a magistrate or other officer not vested with 
special powers, passed in a criminal trial or proceeding, awarding a higher punishment than 
that prescribed by the limitations above mentioned (i. e., adjudging a penalty of fine and 
imprisonment agreeable to the provisions of sect. 20, Reg. IX. 1807," or cl. 3, sect. 3, 
Reg. III. 1821f) is appealable to the session judge. C. O. Nos. 156 L. P. and 159 W. P. of 
vol. 3. 

1792. Every sentence or order of an assistant or other officer vested with special 
powers, passed in a criminal trial or judicial proceeding, awarding a punishment within the 
limitations noted above, is appealable to the magistrate, joint magistrate, or officer exercising 
the powers of a magistrate. C. O. No. 210 of vol. 3. 


1793. The law allows no appeal to the session judge from the sentence of a magistrate, 
joint magistrate, [or other officer exercising the full powers of a magistrate] awarding a 
punishment within the limitations prescribed above. C. O. No. 100 of vol. 3. 


1794. The magistrate is the authority to determine the character of the offence, and 
the measure of punishment deemed commensurate thereto; and consequently no appeal lies 
to the session judge when the magistrate treats a case as a petty offence, and passes sentence 
within the prescribed limitations, although a much more severe penalty might be inflicted 
under the regulations. Const. No. 1353. 

1795. The order of a magistrate inflicting a fine not exceeding 200 rupees, under the 
express condition specified in sect. 8, Reg. 1X. 1793,* is not appealable ; but it is incumbent on 
the magistrate, in passing an order for a fine of above 50 rupees under that enactment, to set 
forth that the person fined is in the condition mentioned; and, in the absence of any such 
declaration on the part of the magistrate, any order of his directing the payment of a fine 
above 50 rupees is prima facie appealable. Const. No. 1361. 


1796. The award of a fine under Act XVI. 1850 for the restitution of stolen or plunder- 
ed property, being under the terms of the Act an additional punishment for the same offence, 
cannot be considered as a separate order from the sentence of fine or imprisonment. If there- 
fore the two fines aggregate more than 50 rupees, the order must be considered to be beyond 
the limitation. Reports Z. P. 1852 part 1, page 283. 

1797. All appeals from a joint magistrate, of whatever powers (whether dependant or 
independant), are appealable exclusively to the session judge. Const. No 858 is therefore 
rescinded. Const. No. 1326. 


1798. It is not competent to a session judge to interfere with any order passed by a 
magistrate, or joint magistrate, regarding the appointment, suspension, or removal of any 
ministerial or police officer, the revision of which has, by section 4 of this Act, been entrust- 
ed to the superintendent of police. Act XXIV. 1837, sect. 5. 
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order passed by a magistrate to prevent persons going about at night after a 
fixed hour, is appealable to the session judge. Const. No. 1239. The appeal from an 
illegal order of a magistrate, requiring a zumeendar to provide a building for the residence of 
police officers stationed upon his estate, lies to the session judge. Const. No. 1247. [These 
constructions were ruled under the provisions of sect. 5, Act XXIV. 1837, which (by 
another construction, No. 1145) was declared to be in force in those districts in which the 
whole administration of criminal justice had been transferred under Act VII. 1835 from the 
commissioners to the session judge, whether a superintendent of police had been appointed 
or not. Under that section (as now under Act XXXI. 1841) all appeals from the orders 
passed by a magistrate in any judicial proceeding whatever were made cognizable by the 
session judge instead of the commissioner of circuit; and it is expressly enacted (by sect. 7) 
that nothing in Act XXXI. 1841, is to be held to alter or interfere with the powers and 
duties of a superintendent of police as laid down in Act XXIV. 1837, and other parts of 
the Bengal Code. So, it was ruled in Const. No. 1307, that appeals from the orders of a 
magistrate enforcing penalties, under cl. 5, sect. 10, Reg. XX. 1817, against landholders 
for not keeping up dak establishments, lie to the session judge, and not to the superintendent 
of police. And so, it has been ruled more lately, since the enactment of Act XXXI. 1841, in 
C. O. No. 157 of vol. 3, that all orders passed by magistrates for the removal of obstructions 
and nuisances on thoroughfares, or for other conservancy purposes, under the provisions of 
Act XXI. 1841, are appealable to the session judges only. In fine, therefore, all orders 
passed by a magistrate in judicial proceedings (other than criminal trials) whether connected 
with matters of police, or otherwise, are appealable to the session judge, with certain excep- 
tions ; viz. it is not competent to a session judge to interfere with any order passed by a 
magistrate regarding the appointment, suspension, or removal of any ministerial or police 
officer, the revision of which is entrusted to the superintendent of police (see sect. 5, Act 
XXIV. 1837): and so, as the magistrate’s acts in the management of ferries are subject to 
the control of the superintendent of police, it is not competent to a session judge to receive 
appeals in such matters. (Const. No. 1144). ] 


1800. The decision of a session judge in appeal from the order of a magistrate, or joint 
magistrate, in any judicial procceding other than a criminal trial; and also the orders of the 
superintendents of police in regard to the appointment, suspension, or removal of a ministerial 
or police officer of a magistrate, or joint magistrate, passed under the provisions of this 


Act respectively; are not open to revision by the nizamut adawlut. Act XXIV. 1837, 
sect. 6. 


1801. The decision of the session judge in appeal from the order of a subordinate 
criminal court in any judicial proceeding other than a criminal trial is not open to revision 
by the nizamut adawlut; and in regard to such cases that court possesses no jurisdiction. 
The provisions of sect. 6, Act XXIV, 1887 are specific and imperative, and bar the inter- 
position of the court; and sections 2 and 8, Act XXXI. 1841 are clearly declaratory of the 
finality of the session judge's orders in all judicial proceedings other than criminal trials. 
Such being the case the court cannot assume to itself jurisdiction on the ground that the 
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orders passed by a session judge are unwarranted or irregular.(a) Reports L. P. 1851, 
page 1453. 


1802. The nizamut adawlut cannot interfere with the order of any subordinate crimi- 
nal court, which does not regard a criminal trial. Reports Z. P. 1852, part 1, page 679. 


1803. In any jurisdiction, in which a superintendent of police has not been appointed 
under Act XXIV. 1837, cases of a miscellaneous nature, other than criminal trials, are not 
cognizable by the nizamut adawlut. In such miscellaneous cases an appeal lies from the 
magistrate to the commissioner of circuit in his capacity of superintendent of police, whose 
decisions are not open to revision otherwise than on a regular suit in a civil court. Provid- 
ed, however, that this is not held to preclude the government from issuing any orders that 
they may see fit, consistently with the existing regulations, in any case that may be brought 
to their notice by the nizamut adawlut or otherwise. Reg. IX. 1831, sect. 3. Act XXIV. 
1837, sect. 3. 


1804. The interference of the nizamut adawlut in such jurisdiction is restricted by the 
above to “criminal trials,” ¢. ¢., cases involving a judicial investigation on a criminal charge 
and a judicial award. In all other cases which are contradistinguished as “ miscellaneous cases,” 
the appellate authority is transferred to the commissioner of circuit, with a reservation of a 
further appeal to the government in those cases, in which the party deeming himself aggrieved 
may prefer that course, instead of resorting immediately to the civil courts, [as in cases of 
dispossession or other actionable cause], or in which the nature of the case will not admit of 
the remedy by civil action [as in the case of alleged injustice towards native officers of 
government by magistrates or others to whom they are subordinate]. For the former the 
ordinary remedy by suit is provided; for the latter an appeal to government. Const. Nos. 
914 and 662. 

1805. The appeal from the order of one magistrate, attaching lands in his district on 
the requisition of another magistrate, lies to the session judge to whom the former is subor- 
dinate. Const. No. 625. 


1806. Under orders of government, deputy magistrates, as well as uncovenanted 
judges exercising magisterial powers, are not to exercise appellate authority ; and petitions of 
appeal whether from covenanted or uncovenanted subordinates are not to be referred to them 
for decision. C. O. No. 22 of vol. 4, LZ. P. 
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1807. Asevery convicted offender has, under the above enactment, the privilege of 
demanding a re-hearing of his case, or in other words a second trial, so the mere reception 
of a petition cannot be considered equivalent to the “ appeal permitted” by the Act; but it 
is incumbent on the appellate authorities to call for, and examine the proceedings of the low- 
er courts in every case, whether it be a criminal trial, or a judicial proceeding other than a 
criminal trial, from the sentence or final order in which an appeal is preferred to them. 
©. O. No. 165 of vol. 3, W. P. 


(a) In this case the power of the court under the appeal law is fully argued. 
4M 
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1808. Under the above provisions appeals are not admissible unless preferred within 
one month from the date of sentence or order: in this respect the law leaves no discretion. 
Const. No. 1332. 


1809. The month, within which the appeal must be lodged, is to be reckoned, exclu- 
sive of the day on which the order was passed, according to the English calendar, that is to 
say, it should not be invariably reckoned at 30 days. C. O. No. 158 of vol. 3. 


1810. In calculating the period of appeals, the time during which stamped paper 
remains in the lower court for the purpose of procuring a cupy of its decision is not deducted. 
A nizamut appeal can be presented without copy of the decision of the lower court. Reports 
L. P. 1852, part 2, page 493. 


1811. Although a session judge is at liberty to call for the proceedings of a magistrate 
in any case, from whatever source his information has been derived, whenever such measure 
appears to him necessary for the ends of justice, yet a party is not entitled to have his 
petition of appeal attended to unless presented by himself in person, or by his representative 
duly authorized. Const. No. 513. 


1812, The nizamut adawlut will not receive petitions of appeal forwarded by dawk ; 
and will not entertain the appeal unless the petition be presented within 3 months from the 
date of sentence. Reports LZ. P. 1852, part 1, page 840. 


1813. Magisterial authorities, and particularly those of out-stations, are to receive 
petitions of appeal against their sentences and orders for transmission to the session judge, 
if presented within the period of appeal; and session judges are to pass orders on such 
petitions, notwithstanding the appellant has not entered appearance by himself or through 
an accrerlited mokhtar at the court. C. O. No. 147 of vol. 3, Z. P. No. 104 of vol. 4, W. P. 


1814. The same rule is applicable to petitions of appeal from the sentences and orders 
of the session judges, presented to them for transmission to the nizamut adawlut, provided 
the petitions be duly presented within the prescribed period of three months; and in such 
case the judge is to transmit the records of commitment and trial in original without taking 
copies of them. In the margins of letters transmitting the proceedings are to be entered the 
dates of the sentences appealed from and of presentation of the petitions; the names of all the 
prisoners in the case, from the sentence in which one or more prisoners may have appealed, 
distinguishing those who have appealed from the others; and also a copy of the sentence as 
entered in col. 12 of statement No. 6. ©. O. Nos. 137 and 172 of vol. 3,2. RP. No. 26 of 
vol. 4. Z. P. No. 13, January 12, 1855, L. P. 


1815. These rules refer exclusively, as regards session judges to petitions of appeal from 
sentences on trials held at the sessions, and not to miscellaneous appeals. Letter of N. A. to 
Judge of Jessore, No. 1074, September 21, 1848. 


1816. When a judge detained the record of a case in which an appeal was sresioti on 
account of the commitment and trial of another party for the same offence,—the court held 
that the transmission of an appealed record ought on no account to be delayed; copies may be 
made of any papers necessary for a second trial, or that trial may for atime be postponed. A 
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prisoner under sentence is entitled to the earliest possible hearing of his appeal. Reports 


L. P. 1858, part 1, page 882. 

1817. During the absence of the session judge of Nuddea from his station on cir- 
cuit duty, the nizamut adawlut, on petition, directed the magistrate to stay execution of 
his award, passed under Act IV. 1840, until the return of the session judge should enable 
the petitioner to prefer his appeal as allowed by law. Sevestre’s Reports, vol. 2, page 153. 


(1818. It is not required by any law that an appeal from the order of a magistrate 
should be accompanied by a copy of the proceeding or decision appealed from. Const. 
No. 1081. 

1819. Itis not incumbent on the appellate authorities to furnish the lower courts with 
copies of the petitions of appeal presented against their proceedings ; and on some occasions 
substantial reasons may exist for withholding them. N. A. R. vol. 2, page 221, 

1820. The words “sentence or order” in Act XX XI. 1841 do not refer to interlocutory 
orders in cases under trial ; and the provisions of the Act do not preclude the interference of 
the higher with such intermediate orders of the lower courts. Const. No. 1322. 

1821. Session judges are competent to exercise interference in regular criminal trials in 
the course of their investigation before the lower courts, and to take cognizance of appeals 
from interlocutory orders passed by those courts in such cases, not having reference to 
matters of police: andit is absolutely necessary that they should have such authority to 
enable them to maintain an efficient superintendence and control over the whole of the pro- 
ceedings of the lower courts in regular criminal trials. C. O. No. 226 of vol. 2. 

1822. As a magistrate’s order in cases of trespass, or the like, may include the inflic- 
tion of a fine of 50 rupees, not appealable under the above provisions, as well as an award 
of possession of the thing in dispute, which is appealable to the superior court; distinct and 
separate orders are to be passed in such cases, that in which the magistrate’s decision is final 
being kept apart from any order appealable to the sessions court. C. O. No. 135 of vol. 3. 
But the former order does not become appealable from being coupled with the latter in one 
proceeding. Reports Z. P. 1855, part 1, page 641. 

1823. Supposing a party to appeal, the amount of whose punishment clearly gives him 
that right, the session judge cannot interfere with another sentence in the same case, which 
falls within the limitations prescribed. And if a party, having an undoubted right to appeal, 
fails or neglects to do so, another party in the same case, whose punishment falls within the 
limitations specified, cannot be permitted to appeal. Const. No. 1330. 

1824. It is a rule of practice with the court of nizamut adawlut in the Western provin- 
ces, not to receive petitions from third parties, calling themselves relations of the prisoners, 
without authority from the real appellants. No appeal therefore is considered admissible, 
unless presented by the appellant in person, or by a duly authorized representative. C. O. 
No. 166 of vol. 3. W. P. 

1825. The magistrate may compel the personal appearance of a defendant to receive 
sentence on conviction although he has permitted such defendant to appear by mokhtar dur- 
ing the trial. In such case the defendant cannot appeal from the conviction as long as he 
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evades the order for his apprehension; and the appellate court cannot suspend the execution 
of that order pending a revision of the case. C. O. No. 3, May 12; LZ. P. and No, 874, July 
15; W. P. 1854. This rescinds Const. No. 941. 


1826. A session judge in appeal is competent to quash any conviction by a magistrate 
in a case beyond his legal jurisdiction, and to point out that commitment is, in respect to it, 
the proper course of procedure. Reports LZ. P. 1852, part 2, page 793. 


1827. The session judge cannot quash a conviction, and direct the commitment of the 
prisoners, in a case which lies within the competency ofa magistrate, and in which therefore 
commitment is not imperative ;—Letter of Nizamut Adawlut to Judge of Rajshahye, No. 641, 
June 11, 1843. Reports L. P. 1856, part 1, page 873. even though he would direct com- 
mitment on a different charge. Reports W. P. 1854, part 1, page 542. 





1828. A session judge can direct the re-apprehension and commitment of a person, 
whom the magistrate has released from the charge ;— Reports JV. P. 1855, part 1, page 623 ; 
— if the magistrate is not competent to decide the case of his own authority. See para. 971. 


1829. When the session judge in appeal from the order of the magistrate quashed a 
conviction of theft on the ground thatthe facts of the casedid not show that the offence of 
theft had been committed, and directed the magistrate to pass proper orders ; and the magis- 


’ trate on a re-perusal of the papers upheld his former order; the court held that it was not 
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competent to the magistrate to disregard the legal opinion of his superior officer, and to 
punish the prisoners, in reference to the same admitted facts, upon his own opinion that the 
offence was properly to be considered as theft. The magistrate, if differing from the session 
judge on the point of law, ought to have acted according to the provisions of Rog. X. 1796, 


and to have requesteda reference to the sudder court in the manner there laid down. 
Reports L. P. 1853, part 1, page 728. 


1830. A session judge is at all times competent to direct a magistrate to suspend 
execution of his order, and to admit a prisoner to bail until a final order has been passed in 
the case, when justice appears to require the mea sure, whether he has or has not examined 
the proceedings on which the order is founded. Const. Nos. 489, and 657. 


1831. But the practice of placing convicts on security pending appeal, is most objec- 
tionable, and should not be adopted except on prim& facie evidence of their innocence, and 
even then but rarely. Resolution Nizamut Adawlut ZL. P. No. 710, July 13, 1850. 


1832. <A session judge may direct a magistrate to admit a party to appear and an- 
swer by attorney, if he see sufficient reason, without calling for the proceedings. Const. 
No. 730. 


1833. It is competent to the session judge, on sufficient grounds, to order the magistrate 
to replace on his file a case dismissed by him on default, or struck off without investigation 


of the merits in consequence of the plaintiff failing to attend or neglecting to prosecute his 
complaint. Const. No. 1169. 


1834, <A session judge should not communicate by letter with a party appealing from 


th the order of a magistrate, nor furnish him with copies of the magistrate’s explanations: he 
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should require the appellant to make his application on stamped paper ; and, after calling 
on the magistrate for any explanation of his proceedings which appear necessary, proceed 
to determine the question at issue; leaving the appellant to apply in the usual manner for 
copies of any papers he may wish to have. Const. No. 818. 


1835. The session judge may exercise the same power in punishing malicious, vexa- 
tious, or groundless appeals, as is vested in the magistrates* in regard to complaints of that 
nature. Const. No. 530. 


1836. A merely litigious appeal is not punishable; but if a prosecutor, whose case has 
been dismissed, persists in bringing before the appellate authority a charge evidently mali- 
cious or greatly exaggerated, it is competent to the latter to punish him as for such com- 
plaint. Const. No. 1208. 


1837. Appellants from the decisions of magistrates are at liberty to employ whom they 
please to conduct their appeals. But agents so employed should secure their remuneration 
before undertaking the business, and should be given to understand that no assistance to 
enforce payment of it afterwards will be given. Const. No. 642. 


1838. A sudder ameen is not entitled to appeal from the decision of a magistrate in a 
case originally decided by the former, the right of appeal possessed by the dissatisfied party 
being sufficient for the ends of justice. Const, No. 1185. 


1839, Explanations are to be given, in the periodical statements, of all appeals which at 
the close of the month or year have been pending above three months. OC. O. No. 209 of 
vol. 2. 


1840. When a session judge considers a conviction bad in law, he is not bound 
to go into all the facts and arguments referred to in the judgment of the magistrate. It is 
enough that he refers to, and decides on, what seems to him the governing point or points 
of acase. But as to these, he should fully notice all reasonings which the magistrate may 
have used. Letter from Nizamut Adawlut to Judge of 24 Pergunnahs, No. 378, April 14, 
1853. 

1841. It .is at all times lawful for the courts of nizamut adawlut to call for the records 
of any criminal trials of any subordinate court, and to pass upon them such orders as may 
seem fit./a) Act XXXI. 1841, sect. 3. 


1842. But it is not lawful for the court of nizamut adawlut in cases so called for, or for 
any criminal court in appeals preferred to it, to enhance the punishment awarded, or to 
punish any person acquitted by the court below. Act XXXI. 1841, sect. 4. 


1843, Whenever it appears to a session judge, from the returns furnished to him by 
the magistrate, that any case has not been sufficiently investigated, and that a further 
enquiry is practicable and requisite fur the ends of justice, he is in the first instance to direct 
such additional enquiry to be made by the magistrate. Reg. IX. 1807, sect. 22. 


(a) The power of the nizamut adawiut to call for and revise trials is given more at large in page 262, paras. 1438 
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1844. There is nothing illegal in an order of the judge reversing that of the magistrate, 
and directing him to make further enquiry and to re-try the case de novo. Resolution 
N. A. August 11, 1854. 


1845. The existing regulations give no power to a session judge to receive evidence, 
which has not been previously heard before the lower court, except in such cases as have 
been regularly committed to him for trial at the sessions. Any further enquiry, therefore, 
which he considers requisite under the above provisions, is to be instituted by the magistrate 
who is to communicate the result thereof to the session judge. Const. Nos. 1104, and 1169. 


1846. 
evidence. 


In cases appealed to the nizamut adawlut, the court can always call for further 
Reports LZ. P. 1852, part 2, page 383. 


1847. On inspection of the periodical returns furnished by the magistrate of cases 
pending, the session judge is to call for the magistrate’s proceedings in any case that may 
appear to require it; and if, on perusal of them, he is of opinion that there is not sufficient 
reason for postponing the trial, he is empowered to instruct him to close his proceedings; 
and either to pass a final order if the case is determinable by the magistrate; or to bring it 
before the sessions, if there appear to be sufficient grounds for committing the prisoner to 
stand his trial. Reg. VI. 1818, sect. 2, cl. 1. 


1848. In exercising the power vested in them by the above clause for the purpose of 
preventing the long confinement of prisoners charged with criminal offences during the 
magistrate’s investigation, without strong and sufficient cause for their detention, the session 
judges are required to give due attention tothe reasons assigned by the magistrate for not 
passing a final order respecting the prisoners in each instance, and to be careful that their 
instructions to the magistrate in such cases are consistent with the objects of public justice, 
as well as with a just and humane consideration of the prisoner’s actual condition, and the 
period of his confinement. Reg. VI. 1818, sect. 2, cl. 2. 


1849, It is at all times lawful for a session judge and for a magistrate, joint magistrate, 
or officer exercising the powers of magistrate, to call for and examine the records of any court 
immediately subordinate to their respective courts, for the purpose of satisfying themselves 
as to the regularity of the proceedings of such subordinate courts: but it is not lawful for 
any court under the degree of the nizamut adawlut to alter any sentence or order of any 
subordinate court, except upon appeal by parties concerned duly made according to the pro- 
visions of this Act. Act XXXI. 1841, sect. 5. 


1850. The appellate court cannot direct the release of prisoners, who have not appealed, 
whether before or after their conviction. Reports L. P. 1855, part 2, page 725. 


1851. Under the above provision, it is the duty of the session judge and magistrate to 
report any cases, the circumstances of which, on revision, suggest the propriety of interfer- 
ence, to the nizamut adawlut, in order that that court may proceed respecting them as ap- 
pears proper. Such reports are always to be accompanied by the record of the case, to 
which the reference relates, and by an English letter commencing “ Under section 5, Act 
XXXI. 1841, and circular order of the nizamut adawlut, dated 18th March 1842, I herewith 
transmit the record of the case, noted in the margin, to be laid before the nizamut adawlut, 
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with the following report.” Hereafter is to follow aconcise account 
other matter on which the interference of the court is sought. 

to send these reports, for submission to the court, through the offi 
they are subordinate. The court did not think it necessary to define what descriptions of grave 
irregularity of procedure, undue severity of punishment, &c., would call for reports of this 
nature ; but enjoined on all officers the exercise of a sound discretion in making such references, 
so that neither important errors and omissions may escape correction, nor the time of the court 
be needlessly engrossed by matters not demanding their interference. ©. O. No. 106 of vol. 3. 


of the irregularity or 
The magisterial authorities are 


1852. Whenever a judge has occasion to forward a report under the preceding para- 
graph, together with the record of a case, for the orders of the court, he is in the first 


instance to communicate a copy of his intended report to the magistrate, or other officer, : 


whose order he wishes to bring under the court's notice, with a view to that officer submit- 
ting such explanation of the nature and grounds of his proceeding as he may think proper to 
offer. On receipt of this explanation, if the judge continues to think it necessary that the 
case should be laid before the court, he is then to attach the explanation of the magistrate, 
or other officer, to his report, with any remarks in regard to it which may seem to him to be 
material. (©. O. No. 65 of vol. 4. 


1853. But a difference of opinion as to the guilt or innocence of a prisoner is no 
ground for a reference under the Act, especially when the prisoner has not availed himself of 
his right to appeal. Reports LZ. P. 1855, part 2, pages 190 and 731. 


1854. Anda reference cannot be made with a view to the enhancement of punish- 
ment. Reports L. P. 1855, part 2, page 1005. 


1855. Although no person has a right of appeal to the session judge after the expiration 
of one month from the date of the magistrate’s order, yet the judge is not only competent 
but it is his duty to send for any case, in which he may see reason to presume a failure of 
justice, though no appeal has been preferred to him, and without any reference to the source 
from whence his information is derived. Const. Nos. 437 and 986. 


1856. The period of appeal is limited merely as it relates to appellants without restrict- 
ing the discretionary authority of supervision possessed by the superior courts. N. A. R. 
vol. 2, page 221. 
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1857. In ordinary cases when an appeal is lodged against an act of a magistrate, the i 


session judge should confine himself to calling for the proceedings in the case, or for a verna- 


cular kyfeeyut or report if such appears necessary ; but in special cases he is fully competent, trate. 


in his capacity of general control, to require a report in English on any particular points, 
which appear to call for explanation, especially in regard to any irregularities or other 
defects apparent in the magistrate’s proceedings. Const. No. 1071. 


1858. The magistrate isto comply with any application from the session judge ° 
inspect the English correspondence of his office, whether with reference to any particular fouj- 


daree case pending before him, or for the general parpose of acquainting himself with all trate’s 
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official matters connected with the welfare and management of the district. ©. 0. No. 5 of 
vol. 2. 


1859, Officers forwarding explanations of their subordinates, are invariably to state 


t isto Whether they consider the same to be sufficient and satisfactory or otherwise. OC. O. No. 219 
of vol. 2. : 
No appeal to 1860. There is no Jaw which authorizes the admission of an appeal to the privy coun- 
privy council. 


cil from the sentence of the nizamut adawlut. N. A. R. vol. 6, page 94. 


SECTION II. 


OF DIFFERENCE OF OPINION BETWEEN JUDGE AND MAGISTRATE. 


1861. Whenever it appears to a magistrate that a precept issued to him by a session 
thinks an order of judge is contrary to, or unwarranted by the existing regulations, he is authorized to state to 
the seasion judge : ‘ ‘ : . a . 
unwarranted ‘bv or the judge in what respects he considers his precept to be in deviation trom the reg 
gulations. and to suspend execution till receipt of a second precept in reply to his objections, 

the second precept of the session judge, in reply to such objections, confirms his first 

in whole or in part, and requires the magistrate to execute the same without further 

ence, he is immediately to comply with such requisition. In case, however, the 

does not satisfy the magistrate that the regulations have been rightly construea vy tne 

judge, he is at liberty at the same time that he certifies the execution of the order to 

the session judge to transmit copies of the precepts, and his returns thereto, with such other 
papers as are necessary for the information of the circumstances of the case, to 

adawlut; and the judge is accordingly to transmit such papers, as requested, wi 
unnecessary delay. Provided, nevertheless, that this is not to be understood to 


aaa me" any magistrate to question the propriety of 
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tion; *S4- eventually to the nizamut adawlut, meant to be authorized by this 
to cases in which the sense of the regulations, from a difference of wusuruction 
appears doubtful and uncertain. Beng. and Ben. Reg. X. 1796, sect. 2. 
Reg. XXII. 1808, sect. 2. 


and ds | not au- 1862. A magistrate is competent, under the above provisions, to 
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1863. A magistrate cannot demand a reference to the nizamut 
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authorized by the regulations, as by so doing he would 


place himself in the li 
advocate of one of the parties. Const. No. 536. in the light of an 


1864. A ‘magistrate referred a case to the nizamut adawlut, in which the court of 
circuit released certain prisoners on the ground that the evidence was in their judgment 
insufficient for conviction; but was informed that his reference was not agreeable to the 
intent of the above provisions, inasmuch as it was clearly competent to that court to annul 


his order on such ground, and that the judges were therefore authorized to decline forward- 
ing the reference. Const. No. 433. 


1865. A magistrate was informed that his neglect to obey the order of the session judge, 


until it had been repeated three times, was irregular and unwarranted by the above or any 
other regulation. Const. No. 437. 


1866. A magistrate, having determined to refer a disputed point to the nizamut adawlut, 
should not decide the case out of which the point has arisen, until again directed to do so by 
the session judge to whose order he objects. Const. No. 1030. 


1867. All discussions regarding the relative powers of the European officers, or animad- 
versions upon points of a general nature, not immediately connected with the trial and 
decision of any case, should as far as possible be kept distinct from the judicial proceedings, 
and conducted in the English language. CO. O. 8. D. A. No. 26, April 18, 1811. 


1868. In making references to the nizamut adawlut, copies are to be transmitted instead 
of original papers, unless the officer referring thinks it more proper to send originals, in which 
case he is to prepare copies for record in his office before submitting the originals. C, O. 
No. 126 of vol. 2, Z. P. 


1869. Whenever any proceedings in miscellancous cases are referred ‘to the nizamut 
adawlut for their opinion, orders, or information, the papers in the native languages should be 
accompanied by an English letter specifying briefly the contents (which should be corrobo- 
rated and borne out by the papers accompanying it), and the particular point on which the 
orders of the court are required. C. O. No. 184 of vol, 2. 


1870. In all instances wherein a reference to the nizamut adawlut is made under the 
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above provisions, the determination of such court is to be held final and conclusive. Beng. final 


and Ben. Reg. X. 1796, sect. 3. Ced. Prov. Reg. XXII. 1803, sect. 3. 


1871. If any doubt occurs to the nizamut adawlut with respect to the meaning of any 
part of the regulations; or if it appears to them, on the occasion of any reference, that the 
regulations do not sufficiently provide for the case submitted to their decision; they are in 
the former case to report the circumstances of it to government, that a new regulation may 
be framed in explanation of such doubt ; and in the latter case are to propose a new regula- 
tion. Beng. and Ben. Reg, X. 1796, sect. 4. Ced. Prov. Reg. XXII. 1803, sect. 4. 

1872. Acopy of any correspondence passing between the session judge and magistrate, 
which discusses matters relating to the state of the district, or the mode of conducting busi- 
ness in the magistrate’s office, is to be sent by the judge to the nizamut adawlat. C. O. 
No. 277 of vol. 1. : 

40 
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CHAPTER VI. 


OF RULES OF OFFICE. 


SECTION I. 
OF THE CUTCHERRY AND OFFICIAL PROCEEDINGS. 


1873. An officer delivering over charge of his office is to state in his letter to the 
nizamut adawlut the authority for so doing, the date of the order under which he acts, and the 
nature of the power vested in the relieving officer. C. O. No. 157 of vol. 2. 


1874. An officer delivering over charge is to furnish the officer who relieves him with 
a list of all unanswered letters, and of all periodical reports and statements, which having 
become due have not been forwarded. Periodical reports and statements are considered as 
due immediately on the expiration of the period to which they relate. C.O. No. 179 of 
vol. 2. 


1875. Session judges and magistrates are invariably, prior to delivering over charge of 
their offices on quitting a district, to record a minute to be made over to their successor, 
containing their sentiments and opinions on the administration of those subordinate to them 
upto the period of their quitting the office of control, as well as any other observations, or 
results of experience, which they deem necessary or useful. C, O. No. 103 of vol. 3. 


1876. With a view to ensure the better preservation of the books belonging to the 
public offices, which are the property of government, the court issued the following rules : 
Ist. The head clerk of the English office is to be appointed librarian. He is to be prima- 
rily responsible for the custody and preservation of the books composing the office library ; 
but this is not to relieve the judge or magistrate, or other presiding authority, from the general 
responsibility devolving on him as head of the office. 2nd. Correct catalogues are to be kept 
up of the books in the library, showing the date of thereceipt of each book. They are to be 
of English paper, and strongly bound for permanent record. 3rd. Each book should have 
a number labelled upon it, corresponding to a number in the catalogue ; and should also be 
marked on several leaves with the office stamp. 4th. Whenever a book is required out of 
the library by any officer, other than the judge or magistrate competent to require the same, 
the librarian is to send a receipt on a slip of paper, which the recipient will sign and return on 
getting the book: such receipts to be destroyed on the book being returned to the office. 
oO. 0. S. D. A. No. 71, July 26, 1855, LZ. P.; and C. OQ. No. 1183, July 3, 1855, W. P. 
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1877. All officers in civil employ on deliveri 


ee use of the Vseiwys GLO LIL 
complete. A detailed catalogue must be given and a receipt taken, and the VUsTrVANCE Ot 


this rule distinctly notified in the report of the officer receiving charge, who will be held 
responsible according to the receipt granted by him. Govt. Order, W. P.N ovember 25, 1841. 

1878, An officer, who holds the offices of collector and magistrate, will not be exone- 
rated from the responsibility, which attaches to the latter office, by urging in extenuation of 
mal-administration that the criminal duties were intrusted to the joint magistrate. ©. O. 
No. 103 of vol. 3. 


1879. Magistrates and other judicial officers are to be careful that no more holidays 
are allowed than those specified in the court’s orders (C. O. S. D. A. No. 52, April 6, 1816); 
which are indispensable under the obligation of religious observances.(a) C. O. No. 50 of 
vol, 2. 


1880. Although there is nolaw forbidding a magistrate to work on Sundays, and it 
may be at times necessary for the peace of the district that he should do so, it can scarcely be 
requisite to dispose on Sundays of cases in his judicial capacity. An order passed on Sunday 
is not invalid simply on that account; but the magistrate should refrain from opening his 
court on Sundays except for police purposes‘and the prevention of crimes and offences which 
call for immediate intervention of authority. Letter of Nizamut Adawlut to Judge of Jessore, 
No. 122, January 27, 1853. 

1881. The trial of such cases as have been committed and are ready for trial previous 
to the commencement of the vacation should be completed, although the vacation supervenes 
in the course of it. And the court of the session judge is never to be closed, during the 
dashara and mohurrum vacations, for the despatch of criminal business, except on those 
days only when a total cessation from all business is necessary and usual. OC. O. No. 141 
of vol. 2; and No. 8 of vol. 3. 


1882. Applications for leave of absence in the lower provinces are to be addressed by 
the session judge direct to the judicial secretary to government. O. O. No. 134 of vol. 3, 
L. F. 


1883. In the Western provinces, such applications are to be submitted through the 
sudder court and are always to be accompanied by a statement of the number of cases remain- 
ing undecided at their date on the several civil and criminal files of the judge's office. In cases 
of illness or emergency a copy of the application made to the court may be forwarded direct 
to the secretary to the government. Government Order W. P. No. 4199, November 5, 1853. 


1884. No persons, except the guards on duty, are to be allowed to wear arms within 
the cutcherry. OC. O. No. 172 of vol. 2. 


(a) It appears to be the preseat practice of the court to publish annually a list of the holidays to be allowed during the 
ensuing twelve months. 
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1885. The civil officer at the head of each cutcherry is to make some one person of 
the establishment answerable for the glass in each room, that person being liable to pay for 
any panes that may be broken, unless he informed his superior at the time, and either proved 
the fracture to have been unavoidable or produced the person who broke them. The mode of 
dealing with persons breaking panes is left to the sense and discretion of the officer at the 
head of the department. Glass is not to be used in the windows and doors of civil buildings 
nearer the floor than 34 or 4 feet, by order of the military board. C. 0.8. D. A, No. 35, 
May 31, 1839. C. O. No. 46 of vol. 3. 


1886, In reply toa question whether magistrates are allowed, under any circumstances, 
to transact the current business of their offices in their private dwellings, the nizamut adaw- 
lut thought it sufficient to observe that, when sitting as acriminal judge, the magistrate 
must sit in the established court-house ; at the same time they declined to enter upon the 
general question of the powers of a magistrate out of office. On another occasion the court 
held the practice of transacting public business in private residences to be objectionable, 
and accordingly interdicted it. Const. No. 645. C. O. No. 21 of vol. 2. 


1887. The nizamut adawlut quashed the proceedings in a case, in which the session 
judge held the trial of a prisoner in the jail on account of her approaching confinement ; and 
directed that she should be tried de novo in the established court house, as soon as she should 
be sufficiently recovered. N. A. R. vol. 6, page’33. 


1888, The letters dispatched from each office are to be numbercd in one continued 
series from the commencement to the close of the year. All officers in their correspondence, 
as well with each other, as with their respective governments, are to write separate letters on 
separate subjects, and to annex to each letter a short abstract of its contents. Those letters 
which contain the most useful information and pertinent suggestions or instructions within 
the shortest compass are the most valuable, and will be held by the superior authorities in the 
highest estimation. C.O. No. 184 of vol. 2; and No. 72 W. P. of vol. 3. C.0O.S. D. A. 
No. 20, July 2, 1830. 


1889. Officers who have occasion to refer in their .etters to any numbered paragraphs 
of letters received, are to state briefly in the margin the substance of the several paragraphs 
to which they so refer. Every letter should, as far as possible, be made intelligible in itself 


without reference to any other document for the elucidation of its meaning. ©. O, No. 150 
of vol. 3. 


1890. With a view to reduce as much as possible the bulk of public correspondence, 
it is directed, that in cases of minor importance, and certainly in all cases where the mere 
report of an occurrence or solicitation of formal sanction is made, the reference should 
not be by the transmission of several enclosures, being the originals or copies of each refer- 
ence from the several subordinate officers in succession, but by a single letter or endorsement; 
and this rule should be applied whenever it is practicable. In cases which involve an im- 
portant principal, or which may be intricate in their details, and which may have produced 
elaborate discussions, which cannot be rightly conveyed by any abbreviation, it is of course 
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proper, that the mass of the papers should be forwarded; but this should always be avoided 
when practicable. C.O. No. 17 of vol. 4. C. O. Sup. Pol. L. P. No. 7 of 1848. 


1891. Magistrates are to file separately the circulars and correspondence of the superin- _ Correspondence 
tendent of police. When letters addressed to that officer require immediate attention, the oa 
word “immediate” or “urgent” is to be endorsed on the cover. ©. O, Sup. Pol. L. P. 

Nos. 18 of 1838; and 2 of 1841. 


1892. Sealing-wax is not to be used for public dispatches ; envelopes are to be closed aticiaas wax not 
with gum arabic; and the seal of office is to be stamped upon each in lamp-black. Govt. ) 
Notification, Aug. 17, 1842. 


1893. Officers are to be careful that native gentlemen, and particularly those of high Address of native 
rank, are addressed in all public documents in a courteous style suitable to their station in °™"°™™ 
society. C. O. No. 95 of vol. 3. 2.P. C. O. Sup. Pol. Z. P. No. 18 of 1841. 


1894. Official communications in the native languages between European covenanted Modo of com- 


j : munication wi 
officers and uncovenanted judges should be made by roobakaree. The following forms of &nd form of ade 


ry » . Py ° dre § f Edw 
address are to be used in official communication with such officers : pani a iat 


Principal Sudder Ameen. 


Christian, ..00..00.. ee ee ee) (Sinn we we we ee ee ee) Esquire. 
Mahomedan, 
Hindoo, és Ser. 2 ee. lad 


Sudder Ameen. 


Christian, eae ees @oe eee eee eee eee Sir, eee eee ecco eee aee Esquire 


Mahomedan, er aed: - wee Pats ees Dt, Yee. Bee eee 
Hindoo, or 
Moonsiff. 
Christian, .ce ese oes eve cee cee SIT) wee on cee ose wee Soe S| Mr 
Mahomedan, 
. 
Hindoo, We aan Ace «Gi. acc “ee ley! ee ee eee Las! 


G. O. Nos. 122 and 128 of vol. 2. 


1895. The simplest form for a magistrate to use in notifying a wish to have the services ; Mode of notify 
of any party as an arbitrator, is to send a copy of the roobakaree recording consent to arbitra- ment of any per 
tion, with these words, ora translation of them, written below “—copy of the above proceed- 
ing forwarded to——for his information. The attendance of—is requested at the office of 
the magistrate on—date.” Or, “he is requested to signify his acceptance of the office of 
arbitrator by returning this copy with a note stating such acceptance entered on it, to the 
magistrate’s office—date.” This copy of the proceeding should be authenticated by the 


mapistrate’s official seal and signature. C. O, No. 87 of vol. 4. 
4 P 


Records. 


Record keepers 
to keep a register 
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1896. The record-keepers are to keep a register, in the vernacular, of all the proceed- 
ings, documents, and other records belonging to the court to which they are respectively 
attached, in a book, each leaf of which is to be attested by the officer presiding or his assistant, 
and on the last leaf of which he is to specify in his own hand-writing the number of pages 
contained in the book. Beng. Reg. XVIII. 1793, sect. 4. Ced. Prov. Reg. XII. 1803, sect. 4. 


1897. The record-keepers are to endorse upon the back of every paper or document, 


* which they enter in the register, the number of the page in which it is registered, and the 
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endorsement is to be attested with their official signature. 
Ced. Prov. Reg. XIII. 1803, sect. 5. 


1898. It is the duty of the keepers of the records to sce that the records of the court 
are not destroyed by insects, damp, or otherwise, and that they are not removed without the 
orders of the court. Deng. Reg. XVIII. 1793, sect. 6. Ced. Prov. Reg. XIII. 1803, sect. 6. 


1899. If any records entered in the register ure destroyed in consequence of the neglect 
or any omission of the keeper of the records, or if any such records are not forthcoming and 
they are not able to give a satisfactory account of them, they are liable to dismission from 
office. Beng. Reg. XVIII. 1793, sect. 7. Ced. Prov. Reg. XIII. 1803, sect. 7. 


1900. The nizamut adawlut circulated a notification in the native languages, to be 
published in all offices, cautioning the native officers against making illegal alterations in or 
changing the public records, and pointing out that such offences are punishable as forgery 
under the provisions of Reg. IT. 1807. C. O. No. 57 of vol. 1. 


1901. Any officer who permits the records of his office to fall into disorder is to be 
held responsible to government for the expenses incurred in their re-adjustment ; and any 
functionary receiving charge of an office, the records of which are in disorder or so imme- 
thodically arranged as to prevent the ready production of papers when called for, who fails 
to make a timely report of their state, is to be similarly held answerable for the outlay at- 
tending the assortment of the records. (©. O. No. 122 of vol. 3. 


Beng. Reg. XVIII. 1793, sect. 5. 


1902. As there is no specific provision in the regulations for compelling native officers 
of government to deliver over charge of the records of the office, such cases must be treated 
under the general regulations.(a) Const. No. 176. 


1903. The register books of offices established under Act XXX. 1838 are to be 
deposited in the Lower Provinces of the presidency of Bengal among the records of the 
magistrates or joint magistrates, and in the North Western Provinces among the records of 
the collectors, of the stations where such offices have been or shall be hereafter established. 
Act XI. 1851. 


1904. The revenue authorities are not entitled to demand that the records of cases 
should be sent to them for inspection : but they may depute an officer to examine such re- 
cords with the permission of the court. Const. No. 693. 


(a) Itis an offence under the Mahomedan law for a dismissed officer to retain possession of the records of his court, 


because they canin no case be considered as his property. See Hedaya, Book XX. Chap. 1, ‘‘ Of the duties of the 
Kasee.” 
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. 1905. Vakeels, barristers, and attorneys of the supreme court, and their agents, or the __Accoss to records 
parties themselves, or their autltorised agents, should be permitted, under proper precautions Portman eer 
to have access to the records in criminal cases in which they are themselves concerned fe 
engaged, and without requiring a petition for such permission on stamped paper. Letter of 
Nizamut Adawlut to Judge of the 24-Pergunnahs, No. 1580, November 26, 1852. 


1906. In 1831 the magistrates were authorized to destroy all the Persian records of Destruction of 
their courts of a date prior to the 31st December 1815, except the procecdings in cases of Ene 
commitment for trial before the court of circuit, and any other records which they thought it 
necessary to preserve. So in 1835 the magistrates in the lower provinces were allowed to 
destroy the Persian records of their courts of a date prior to the 3lst December 1820, 
with the same precautions: and those in the Western provinces, who required more room in 
their record offices, were permitted to burn such papers in each case as were connected with 
the investigations of the police. And in 1850 the court sanctioned the destruction of ac- 
cumulated records of the magistrates’ courts from 1830 to 1845 inclusive, but directed that 
all records of cases under Act IV. 1840 should be preserved. C. O. Nos. 88, 180, and 182 
W. P. of vol. 2, and No. 35 of vol. 3, W. P. 


1907. Records of sessions trials generally of above twenty years’ date; and all records —jauios of ta54 
of trials of above ten years’ date in which the prisoners were acquitted, or in which the period ae a eo peeeune 
of sentence has expired; and records of cases appealed to the sessions court of above five ‘destroyed. 
years’ date: may be unobjectionably destroyed, and should be destroyed from year to year 
to prevent accumulation. But individual cases and papers may be preserved on any grounds 
which appear to the judge sufficient ; and in cases of acquittal or expiry of sentence the final 
roobakaree should always be preserved, as well as the entire record of those cases in which 


accused parties are still eluding apprehension. C. O. No. 1527, December 8, 1854. W. P. 


1908. Old records may be made over to magistrates for the purpose of manufacturing To be made over 
paper instead of being burnt. But due precaution must be used that the papers may not be a ae ae 
misapplied ; and the papers should be torn into small pieces before they are removed from the 


record room. C. QO. Government Bengal, No. 19, April 4, 1855. 


1909. When such records are made over to the jail by the revenue offices, they are and to bo paid for. 
to be paid for at the current market rate for waste paper. C. O. Government Bengal, 
No. 23, June 15, 1855. 


1910. To prevent the specification of additional documents in applications for copies Copies. 
after their presentation and the passing of an order upon them, petitioners areto be required Applications for 
to mention in words the number of documents of which transcripts are required, and to insert “? sia 
the date of application immediately after the list of papers. C. O. No. 132 of vol. 3. 

1911. When a deed has been once filed in court, it becomes a record, and a copy may 4 deed once 
be taken on the stamp prescribed for copies of records. Const. No. 428. becomes a record, 

1912. Minutes recorded by the judges of the sudder dewanny and nizamut adawlut on 
a question of general importance and submitted to government, are not to be considered as % 
public documents ; consequently, copies should not be granted to private individuals on their 
application. Const. No. 718. 
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Letters from or 1913. Whenever applications are made for copies of any letters from or resolutions 
resolutions passed 


eee passed by the nizamut adawlut, the applicants are to be referred to that court. This rule 
does not apply to the sentences of the court in criminal trials; and in the Western provinces, 
it is applicable only to copies of letters, resolutions, and other orders recorded in the English 
language. C. O. Nos. 160, L. P. 207, W. P. and 218 W. P. of vol. 3. 

Copies may be 1914. Individuals may make, for their private use and at their own expense, copies of 
—— ty a ae judicial papers, with the permission of the court, on any paper which they prefer ; but if 
Srced aanee: such copies are not made on stampt paper, they are not to be authenticated by the seal or 

signature of any court or public officer, and are not to be received as evidence in any court 


of justice, or in any public office whatever. Reg. XXVI. 1814, sect. 16, cl. 4. 


1915. The above provision has not been repealed by the subsequent stamp laws. Const. 
No. 408. 


Porson, not offi 1916. The prohibition contained in sect. 2. Reg. VIII. 1825, against the employment 

ft url, ° 

cay be employed Of others than the duly constituted officers of the court, need not be construed to preclude 

in making copies. other persons than the regularly appointed officers of the court from taking copies of public 
documents, with the sanction of the officer presiding, for the use of private individuals, at 


the expense of those who employ them. Const. No. 407. Reg. III. 1829, sect. 6. 


Papers re- 1917. The presiding officer of any court on application being made to him in the usual 
to be form for leave to take a copy of any recorded proceeding of his court, for the purpose of being 
supreme produced in evidence before her majesty’s supreme court of judicature, is (provided there 
court. be no special objection to granting the copy, in which case a proceeding to that effect should 
be recorded by the presiding officer) to direct such copy to be made at tho expense of the 
party applying for the same; and is to permit the same, when made, to be examined with the 
original proceeding by the record-keeper or other person intended to be produced as a witness 
to the correctness of such copy ; and, if any commission shall have been issued out of the said 
supreme court to such presiding officer for the examination of such person, to examine him 
according to the tenor of such commission ; or, if the party applying for such copy is satisfied 
with such certificate, to certify under his hand that such copy is a true copy of the proceed- 
ing whereof the same purports to be a copy. C. O. No. 45 of vol. 4, LZ. P. 


emarareagal |.) 


Rules for the 1918. The presiding officer of any court, on application being made to him in the 
production ofdecu- ygual form for directions for the production of any document in his court, which may be 
required to be produced in evidence before the supreme court, is immediately to record a 

proceeding declaring whether there is, or is not, any objection to the production of the docu- 

ment in question, and a copy of such proceeding is to be given to the applicant. The 

objection, whether arising from the pendency of any case to the decision of which the docu- 

ment is necessary, or other cause, is to be fully stated in the proceeding ; and the presiding 

officer is in that case to use his best endeavour to remove the objection by the decision of the 

suit, or otherwise, as speedily as may be practicable. If the presiding officer records that 

there is no objection to the production of the document in question, or if any recorded 


objection be afterwards removed, then upon service upon the record-keeper of a subpana 
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éecum, and on tender of his expenses, the record-keeper, or some subordinate off 
commissioned by him, is to proceed with the document in question to Calcutta, and ne 
the same before the supreme court according to the exigence of the subpona. C. o No. 45 
of vol. 4, Z. P. 


1919. The names of the heathen deities are not to be prefixed to the proceedings or 
orders of the courts, or to any processes emanating therefrom. But this has no reference to 
petitions, documents, or papers of any kind, presented to the courts, in regard to which all 
interference is prohibited. C. O. No. 96 of vol. 3, Z. P. 


1920. Act XXIX. 1837 gives the governor general in council power, by an order in 
council, to dispense either generally, or within such local limits as should seem meet, with any 
provision of any regulation of the Bengal Code, which enjoins the use of the Persian language 
in any judicial proceedings or in any proceeding relating to the revenue, and to prescribe 
the language and character to be used in such proceedings: and also to delecate this power 
to any subordinate authority. Accordingly, such power having been delegated to the gover- 
nor of Bengal, it was directed that, in the districts comprised in the Bengal division of the 
presidency of Fort William, the vernacular language of those districts should be substituted 
for the Persian in judicial proceedings and in proceedings relating to the revenue. C. O. 
S. D. A. No. 3, February 9, 1838. 


1921. The Oordoo Janguage is the language of record in all proceedings and orders in 
the nizamut adawlut at the presidency, and it is to be written in the Persian character. In 
criminal trials referred to that court, with exception to trials for the crime of thuggee, all 
papers which are not drawn up in the Persian or Oordoo language, are to be accompanied 
by translations in the latter. In districts in which the Oordoo language is current, it is to be 
written in the Nagri character. In districts in which either the Oordoo or the Bengalee is 
the current language, parties are to be allowed to present all petitions and pleadings in any 
language they think most suitable to their purpose; but any document so presented, which 
is not written either in the Persian, Qordoo, or Bengalee, is to be accompanied by a transla- 
tion in one of those three languages. Thesame rule is applicable to futwas and bewustahs 
required from the law officers. The authorities in the Bengal districts are to correspond 
with each other in the vernacular language, and to employ the Oordoo in their correspon- 
dence with the courts of other districts. The same rule is to be observed, mutatis mutandis, in 
Cuttack and the other provinces subject to the jurisdiction of the nizamut adawlut. C. O. 
S. D. A. No. 42, July 5, 1839. ©. O. No. 112 of vol. 3, L. P. 


1922. In using the Bengalee language, the courts are to adopt a style equally removed 
from the colloquial and that employed by the pundits; officers are to pay particular attention 
to this subject, and to refer their amlah to the Bengalee version of the Regulations of 1793, 
in regard both to the style, and the terms which usually occur in legal proceedings. O. O. 
No. 84 of vol. 3, Z. F. 


1923. In the Western provinces, the use of Persian in all criminal proceedings, petitions, 
and writings of what kind soever, is to be wholly discontinued, and the Hindoostanee to be 
adopted in its stead. In criminal trials referrible to the nizamut adawlut, Persian transla- 
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tions of evidence recorded in the vernacular need not be transmitted: but it is the duty of 
session judges to transmit all proceedings they refer to, or send up on a call of, the court, 
written in a correct Oordoo style, and fair and legible character; and to require the magis- 
trates, whenever uncommon words or obvious provincialisms occur in a record of evidence, to 
cause the mohurir at the time of taking it down to enter inthe margin the corresponding or 
equivalent term in Persian. The style used must be clear and idiomatic; and it is not suffi- 


cient merely to substitute a Hindoostanee for a Persian verb at the end of a sentence. C, QO, 
No. 26 of vol. 3, W. P. 


1924. There are two styles of composition in Oordoo; one little distinguished from 
Persian, excepting in the use of Hindee verbs, particles and inflections; the other having a 
much freer use of ordinary Hindee words and made designedly as easy as practicable to 
persons not familiar with Persian. The latter is the style which without any needless 
or affected avoidance of well-established Persian words or expressions should be ha- 


bitually employed in all the public offices. Government Order, W. P. No. 633 A, May 9, 
1854. 


proceedings addressed to the assistant to the governor general’s agent station- 
ed at Hazareebagh or Lohardugga, are to be written in the Oordoo language. C.0O.S. DA 
No. 27, November 23, 1838. 


1926. The Oordoo Hindoostanee, which is the language most universally prevalent 
throughout India, and with which even the thugs of Lower Bengal must, from their wander- 
ing habits and practice of conversing with travellers from all parts of the country, be well 


acquainted, is to be used by all the officers employed in the investigation of charges for 
thuggee. C. O. No. 241 of vol. 2. 


1927. All processes issued to an European defendant should be in the ordinary language 
of the court and in English. Such person filing his pleadings and petitions in the vernacu- 
Jar on the prescribed stamp may be permitted to add translations thereof in English on 
unstampt paper : but it is no part of the duty of the court to furnish him with translations ; 
he must procure a person duly qualified to interpret for him. The deposition of an European 


witness must be recorded in English, and a vernacular translation made by the court and 
annexed thereto. Const. No, 1035. 


1928. When the period, within which an appeal should be lodged or any official act 
done, consists of days or weeks, the full number of days or weeks mentioned in the order is 
to be allowed, exclusive of the day on which the order is passed ; and when a month or 
year is mentioned, it should be reckoned according to the English calendar, that is to say, the 
month should not be invariably reckoned at thirty days, and the year should comprise 
twelve English calendar months. C. O. No. 158 of vol. 3. 


1929. All references which are made for the opinion of the advocate general on points 
of English law are to be submitted through the nizamut adawlut. C. O. No. 133 of vol. 3. 


1930. All references regarding chemical questions and operations on account of go- 
vernment, are to be made to the profesaor of chemistry, medical college, Fort William, who 
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is privileged to issue and receive letters connected with his department free of postage. But made to the . 
such references are to be limited to cases of urgent necessity, in which the local medical praca ueaee 
officer cannot afford the required information, and to doubtful cases of poisoning, &e., 
regarding which there is need of information for directing the researches of the police. 
Magistrates are not to call upon the chemical examiner to make affidavits before one of the who is net to be 
‘ ¢ , : ; . required to make 
magistrates of Calcutta, regarding any matter referred for examination, as such affidavits are affidavits before a» 
: istrato, 
not legal evidence. C. O, Nos. 110, and 146 of vol. 3. In such cases ordinary recourse 
should be had to the local professional agency on occasions needing an analytical detection 
of poison in substances or human subjects. ©. O. No. 1282, October 10,1854. W.P. With — In some places 
; ; : ‘ ° : . «reference can be 
this view tests and apparatus for medico-legal investigations have been forwarded to the civil made to local offi- 
surgeons at Benares, Mirzapore, Allahabad, Cawnpore, Meerut, Delhi, Agra, Bareilly, ae 
Moradabad, and Saugor; and magistrates requiring professional agency for the detection of 
poison should forward the suspected articles to the magistrate of the nearest of those districts, 
©. O. No. 1550, November 17, 1855. W. P. 
1931. Officers, forwarding to the examiner substances for chemical examination, are to Details of the 
. ‘ ‘ F . to case are to be for. 
furnish him with every detail that can be obtained both from the civil surgeon and those lopli with 
persons who depose to the facts of the case. ©. O. No. 129 of vol. 3. C, O. Sup. Pol. Z. P. veer 


No. 6 of 1843. 


1932. No English stationery of any kind is to be charged for in contingent bills, as Rules for 
such articles are to be obtained by indents upon the government stationery office, which are ery. by 
to be drawn out in printed forms supplied by the superintendent. All differences, which see ad 
may arise between the superintendent and indenting officers are to be referred for the 
decision of the board of revenue. Asa general rule all indents should be annual; and 
from all offices above Allahabad should be despatched by the Ist May, from other offices Date of indent. 
by the Ist October. On the receipt of packages, tuey are to be opened and their contents ee of sup- 
counted before the head of the office or his assistant. Complaints as to the quality of sup- Complaints. 
plies received should be accompanied by an average sample of the article complained of, 
duly attested by the complaining officer, and the marks on the packages are to be reported. 
If good articles have been damaged in transit, the cause should be noted. Articles may Re tern ie 
be purchased on the spot, only when indispensable ; and supplics should be borrowed from 
neighbouring offices, The actual expenditure on country paper, and other articles not Monthly bills. 
supplied on indent, is to be included in a monthly bill, and forwarded to the superintendent. 
Care is to be taken to prevent the use of government stationery in any other than the : Precautions 

’ ‘ ‘ . gainst misuac. 

public service. ‘The stores should be kept under lock and key of a responsible writer in 
the office, whose name is to be attached, in addition to that of the indenting officer, to all 
indents. A book is to be kept of all issues of stationery ; and such issues are to be acknow- net 
ledged therein by the signature of the person who takes the articles. Packing cases 
received from the stationery office are to be sold, and the proceeds credited to the superin- be sold. 
tendent. Government Order, Z. FP. and W. P. April 1851. . 


1933, All paper used in the courts is to be properly prepared for the purposes of 
record, such materials being used in the manufacture as will render it proof against the *Preparedsstove 
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attacks of insects. Arrangements may be made by the different offices with the courts for a 
regular supply of jail-made arsenicated paper to the several judicial and police officers 
stationed in the interior of the district; and where the local jail may not be able to furnish 
a sufficient quantity, it may perhaps be possible to procure it from an adjacent district with- 
out greatly enhancing the cost. It might be desirable to encourage private paper-makers ; but 
proper precautions should be taken to prevent the substitution of turmeric for yellow arsenic, 
the appearance being similar, but the difference easily discernible to the smell or taste. ©. O, 
S. D. A. No. 19, May 12, 1854. 


1934. No charge whatever is made for forms printed at the government lithographic 
press. Whenever an officer requires lithographic forms of any description, he is to apply 
direct to the superintendent of the government press for them, and not through the nizamut 
adawlut; but he is to indent for those forms only which have been approved of by the court. 
Such forms are kept in readiness ; but, if it is inconvenient to wait for them, the statements 
are to be drawn out in precisely the same forms as those issued from the court: and no alter- 
ations should, on any account, be made in any form directed by the court to be used, except 
with their express permission, C. O. Nos. 118, W. P. 136, para. 15, and 235, L. P. of vol. 2. 


1935, Officers indenting on the government lithographic press for forms of statements 
&c., are to forward to the superintendent, with their indents, a specimen of the smallest size 
of paper on which the forms may be executed without material inconvenience. C. O. 
No. 121, repeated in No. 169 of vol. 3. 


1936. The court circulated a set of forms of criminal process;* for a three months’ 
supply of which the magistrates are directed to indent upon the Secundra Orphan Press 
through the court. The number of the English version of the forms indented for will of 
course depend on the average number of European defendants and witnesses summoned 
before the criminal courts. For the sake of convenience the registered number of each form 
is given in the annexed indent. 

Form of indent. 


NuMBER OF COPIES REQUIRED FoR 8 MONTHS’ SUPPLY. 
No. of process. 


Registered No. English Registered No. Oordoo. 
LT TASC Ea Pr sere ASSETS 
3 140 
2 141 
8 142 
4 148 
8 144 
6 145 
7 146 
8 147 
9 148 
10 149 
11 150 
12 181 
18 3152 
14 ass 
16 cc. 
16 ree 
17 166 
1a 187 
19 san 





C. O. No. 1264, September 3, 1855. W. P. 
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1937. An indent is to be submitted, in the following form, to the register of the nizamut 
adawlut, on the lst October of each year for such forms of statements, warrants, &c., 
supplied to the local authorities from that office, as will be required for the ensuing year, 


Indent for lithographed forms for the year 1848. 


Description of form. No. last applied for. ada : ane Ist No, se ie 


C. O. No. 26, July 9, 1847. LZ. P. 


1938. Whenever there is occasion to require the aid of establishments of a contingent 
and temporary character, officers are to submit, in every practicable case, and when time 
will admit of it, a statement of such extra charges, in order that they may be sanctioned by 
government before they have been actually incurred. C. O. No. 86 of vol. 4. L. P. 


1939. It is so injurious to the service that men, who have been dismissed for miscon- 
duct from one department, should be considere1 eligible for re-employment in any other 
department, that such practice must be entirely discontinued. It is a wholesome check upon 
negligence and dishonesty for the servants of government clearly to understand that probity 
and diligence are the only means of retaining employment under government. Despatch of 
court of directors, No. 27, July 10, 1850 in C. O. Sup. Pol. LZ. P. No. 11 of 1850. ©. O. 
No. 46 of vol. 4. LZ. P. 

1940. The foregoing rule was not intended to apply to cases of inaptitude for some 
particular branch of occupation, to which a native servant may have been originally appointed, 
and from which it may have been necessary on that account only to displace him. C. O. 
Sup. Pol. L. P. No. 12 of 1851. C. O. No. 75 of vol. 4. 

1941, The countersignatures by civil officers of plans and other documents relating to 
public works, is not to be deemed as implying a tacit approbation or confirmation of the 
statements contained in the documents to which they are affixed. A separate heading is to 
be introduced in all documents requiring countersignature for the remarks, if any, of civil 
functionaries, and when they have none to make for the simple record of the fact: but such pa- 
pers are not to be detained unnecessarily ; and, for the purpose of ascertaining upon whom the 
blame of delay should rest, the executive engineers are to be required invariably to note the 
dates of dispatch, and civil officers those of receipt and return. C. O. No. 222 of vol. 3. £. 2 


1942. In the case of delays in the execution of repairs and alterations of public build- 
ings, it is the duty of the magistrate, or other public officer to whose department the work 
belongs, to report the circumstances to government, in order that measures suitable to the 


exigency of the case may be taken. C. O. No. 253 of vol. 1. 
4m 
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1943. The commissioners of revenue and circuit, [and executive officers when on 
duty at stations not their head quarters], are allowed to occupy the circuit houses when 
not required by officers holding criminal sessions. The session judge may also authorize the 
temporary occupation of those houses by persons employed on the public service, under the 
express condition that they uniformly vacate them when required for the above-ntentioned 
officers. This indulgence is not to be extended to persons wishing to occupy cutcherries cr 
any other public buildings in the judicial department, and the magistrates are strictly prohi- 
bited from allowing any individuals to occupy such buildings for their personal accommoda- 
tion. On the occurrence of any extraordinary emergency which appears to warrant a tem- 
porary exception from this rule, the magistrates are to apply for the previous sanction of 
government through the session judge, explaining the cause of the emergency, and specify- 
ing the period for which the indulgence is solicited. C. O. No. 196 of vol. 1. 

Circuit houses 


iste abe canis 1944. The custody of the circuit houses at out-stations, when not in use, remains with 
of the magistrates. the magistrates who are to arrange for the purpose from the general establishments at their 
disposal. C.O. No. 1573, Nov. 20, 1855. W. P. 


N ireuit e ° e e . e 
pe wo oe 1945. It was determined by government in 1829 not to build circuit houses at stations, 


where they had not then been erected ; and commissioners of circuit were directed to find 
their own accommodations at such places, C. O. No. 35 of vol. 2. 
Survey of build- 


ings before pur- 
chase. 


1946. No building is to be purchased for public purposes without the previous survey 
and report of the executive officer of the district. Extract from despatch of the court of 
directors No. 13 of 1849 in C. O. Sup. Pol. Z. P. No. 6 of 1849. 


Thatched houses. 1947, No thatched houses are to be erected contiguous to public buildings without a 


reference ‘o the officers of the department under whom such buildings may be. C, O. 
Sup. Pol. L. P. No. 2 of 1851. 


Documents and 1948. Documents and papers, which have come into the possession of officers officially, 
information obtain- 


ed officially not to are inno case to be made public, or communicated to individuals, without the previous 
be communicated to 


individuals without consent of the government to which alone they belong. The officer in possession of such 
er oa documents and papers can only legitimately use them for the furtherance of the public service 
in the discharge of his official duty ; and it is t8 be understood that the samerule which 
applies to documents and papers, appliesto information of which officers become possessed 


officially. Govt. Notification, August 30, 1843. 


The superinten- 1949. The superintendent of police will, under the above notification, bring to the notice 
dent of police will 


take notice of any of the government all instances in which he concludes that information procured officially has 
Rie coment ort been afforded to public journalists, or the editors of periodical publications, by the officers 


employed in the police or thuggee departments. ©. O. Sup. Pol. ZL. P. No. 11 of 1844, 


Police notifica- 1950. Public notifications of general importance should be sent for publication to the 
tiona to be sent to 


vernacular vernacular gazettes, as the best means of giving them a wide currency among the natives. 
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SECTION II. 
OF STAMPS. 


1951. Duties on law papers are to be levied at the rates and in the manner prescribed 
in the following schedule B; and no papers are to be filed, exhibited, received, or admitted 
in any court of judicature, of the description stated in the schedule to require a stamp, unless 
the same is duly stamped. Reg. X. 1829, sect. 17. 


1952. Bail-bonds, mochulkas, recognizances, security-bonds, (hazir or ial zamin ) 
whether of specified amount, or with a penalty of a specific sum of money, or of indefinite 
amount, when furnished and filed under special order of a court of justice, civil or criminal, 
or of any officer exercising judicial powers,—are to be charged as petitions to the court or 
authority ordering the same.— Exemption. Mochulkas taken on the release of prisoners 
from the foujdaree jail; and mochulkas and recognizances taken from prosecutors and 
witnesses to secure attendance at criminal trials. Reg. X. 1829, sched. B, art. 1. 


1953. Security-bonds taken by police officers are to be drawn out on plain paper. 
Const. No. 710. 


1954. Copies of judicial proceedings, of accounts, statements, reports, or the like, filed 
on record and taken out for use or reference, or when left on proceedings in place of originals 
withdrawn—are to be charged per sheet, 8 annas. Euch sheet is to be of a size not exceeding 
that fixed for copy paper (No. 3 of the stamp office), and is to be written on one side thereof 
only. Reg. X. 1829, sched. B, art. 3. 


1955. Under the rules laid down in this schedule, both the applications for copies, and 
the copy itself, are to be on stamped paper; but the stamp assiyned for the application is not 
in every case to be of the same value as that required for the copy. Const. No. 773. 


1956. Mokhtarnamahs, wakalutnamahs, and other powers, required to be filed for the 
conduct of suits, or of proceedings of any kind, pending before the native courts of judicature 
—are to be charged as prescribed for petitions presented to those courts.—Ezemption. 
Mokhtarnamahs executed by native officers and soldiers, belonging to the regular corps on 
the military establishment of the presidency of Fort William. Reg. X. 1829, sched. B, 
art. 6. 


1957. Petitions, durkhasts, and applications, in relation to matters pending before the 
undermentioned authorities in their official capacities, when not otherwise specified or 
provided for in the schedule, are to be charged—if addressed to a magistrate or joint magistrate, 
per sheet, 8 annas;—if to a commissioner of circuit or session judge, one rupee ;——if to the 
nizamut adawlut, per sheet, two rupees.— Exemptions. Allcharges and informations respect- 
ing crimes not bailable by the regulations. Petitions from prisoners, convicts, persons under 
examination, or otherwise in duress, or under restraint of the court or its officers. Petitions 
of appeal presented to magistrates against chokeedaree assessment. Communications made to 
magistrates in regard to police matters not intended for record. Reg. X. 1829, sched. B, art. 7. 
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1958. Only such petitions on unstampt paper, as are allowed by the regulations, should 
be filed on record: and, asa general rule, petitions required to be presented on stampt paper 
should not be read, unless so presented ; but the magistrates may exercise their discretion in 
particular cases, where sufficient reason appears for the petition not having been presented on 
the required stampt paper. Const. No. 247. 


1959. When the whole matter of a petition of plaint or appeal cannot be comprised in a 
single sheet of stampt paper, the additional sheets need not be on stampt paper. Const. No. 870. 


1960. The above exemption in favor of persons under duress is to be construed to allow 
prisoners confined under civil process to petition on plain paper only in matters relating to 
their treatment in jail; and persons confined under criminal process, in matters relating to 
their treatment in jail, and the case in which they are confined. C. O. S. D. A. No. 17, 
May 28, 1830. 


1961. Razeenamahs, rafanamahs, sulhnamahs, or the like, that is to say—any written 
application, whereby, or according whereunto, a suit pending in a civil court is to be adjusted, 
or is capable of adjustment without argument in court, and award of the presiding judge, or 
other officer,—are to bear the stamp required for a pleading (a) in the court wherein it is filed. 
Reg. X. 1829, sched. B, art. 10. 


1962. Applications for the payment of money deposited in court must in every case be 
made on stampt paper as a record, unless a specific order has at the same time been passed for 
the payment of the amount. Const. No. 1093. 


1963. It is competent to judicial officers, subject of course to the control of the sudder 
court, to lay down asa rule of court, or of their respective cutcherries, the size and descrip- 
tion of paper to be used for petitions, or for other documents and records of their office, when 
there is no provision on the subject in the regulations for the department. Under this rule 
it is directed that the size No. 4 of the stamp office is to be that used for the purposes speci- 
fied in the articles quoted above from schedule B. Reg. X. 1829. ©. 0. S. D. A. No. 56, 
August 10, 1832. 


1964. The following rules are to be observed in regard to filed stamps. All stamps 
filed, and not liable to be returned, are to be punched. In old cases the duty is to be per- 
formed by the serishtadar of the zillah court, or magistrate’s office, but under the super- 
vision of the judge or magistrate. In pending cases, the punching is to be effected by the 
same officer after decision, and before consigning them to the record office. Stamps which 
may be now filed, will be punched by the serishtadar or other officer receiving them ; and 
judges, and magistrates, joint, assistant, and deputy magistrates of all grades, when signing 
the order for filing are to see that the rule is observed. Blank stamps, which are filed to 
make up for deficient value of any petition, are to be destroyed by the judge or magistrate, and 
a certificate of the fact is to be endorsed on the principal stamp after decision of the case, and 
before consigning it to the record office. C. O. No. 94 W. P, and No. 98 LZ. P. of vol. 4. 


(a) The only pleadings in criminal courts are petitions: the stamp therefore required in the magistrate’s and inferior 
courts must be eight annas. 


BOOK II. 


OF THE POLICE AND MINISTERIAL OFFICERS, LANDHOLDERS, 
AND JAIL. 


CHAPTER I. 


OF THE SUPERINTENDENTS OF POLICE. 


1965. A superintendent of police was first appointed, under Reg. X. 1808, for the 
divisions of Calcutta, Dacca, and Moorshedabad ; and under Reg. VIII. 1810 similar arrange- 
ments were adopted in Patna, Benares, and Bareilly. But these offices were abolished by 
sect. 7, Reg. I. 1829, because it appeared “ expedient and necessary to place the magistracy 
and police, and the collectors and other executive revenue officers, under the superintendence 
and control of commissioners of revenue and circuit, each vested with the charge of such 
a moderate tract of country, as might enable them to be easy of access to the people, and 
frequently to visit the different parts of their respective jurisdictions.” Subsequently, under 
Act XXIV. 1837 the governments of the Bengal presidency were empowered to appoint 
superintendents of police for their respective territories, or for any parts thereof, and in 
such cases the commissioner of revenue was to cease to exercise any powers in regard to 
the magistracy and police. At present there is no superintendent of police in either the 
Lower or the Western provinces; but the commissioners of revenue and circuit exercise all 
the powers, with which the superintendents of police have been invested, by the above-men- 
tioned and other regulations, under the following rules. 


1966. The primary object of the appointment of the superintendents of police being 
the apprehension of dacoits, kazzaks, thugs, budhucks, and other descriptions of public 
offenders, guilty of the commission of robberies and other crimes by open violence, they are 
from time to time to proceed into the different zillahs comprised within the limits of their 
jurisdiction, according as they may deem necessary and proper, or as the government may 
direct :—provided, however, that this is not to be construed to prevent them from exercising 
the fall powers of their office throughout the whole extent of their jurisdiction, in whatever 
part of it they may at any time be resident.(a) Reg. VIII. 1810, sect. 4. 


(#) Commissioners are expected to visit the interior of the several districts under their suthority, during the temperate 
season of the year; and must be prepared at all times to proceed to any part of their jurisdiction, when circumstances 8p- 
pear to require their presence. Gort. Order, July 7, 1829, 
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1967. It isthe duty of the superintendent to keep himself constantly informed, by 
communication with the local magistrates, with the darogahs of police, and with the 
zumeendars and others, and by every other practicable means of inquiry, of the actual state 
of police, in the several zillahs comprised within his jurisdiction ; and to submit to govern- 
ment any information respecting the prevalence of public offences in any of those zillahs, 


or on other points appearing to him to require the interposition of government. Reg, VIII. 
1810, sect. 5. 


1968. The superintendent of police is empowered to execute his warrants, and other 
process, in the form prescribed by the regulations, either by means of his own officers, 
or through the local authorities, as he judges proper. The magistrates, and all persons 
acting under them, are required to aid and support the officers of the superintendent of 
police in the execution of any warrant or other process issued by him, under his seal and 
signature; and resistance to any process so issued is punishable in like manner as provided 
by the regulations for resistance to the process of a magistrate. Reg, X. 1808, sect. 6. 


1969. The superintendent of police is competent to pass sentence against any person, 
amenable to his jurisdiction, who is convicted before him for resistance to the execution of 
a legal process issued by him under the above rule; and also against all persons apprehended 
by and proved guilty before him of any offence, punishable under the existing regulations by 
the magistrates. Const. No. 98. 


1970. The superintendent of police is to possess a concurrent jurisdiction with the 
several mapistrates within his jurisdiction. Reg. X. 1808, sect. 5. 


1971. The superintendent is competent to certify all sentences passed by himself on 
offenders, in cases in which such sentences cannot conveniently be carried into effect un- 
der his immediate directions, to the magistrate of the district in which the offence has been 
committed ; and the magistrate, to whom such application is addressed, is authorized and re- 
quired to carry the sentence of the superintendent into execution, in the same manner as if 
it had been passed by the magistrate himself. Reg. III. 1812, sect. 5, cl. 1. 


1972, In cases in which persons are committed or held to bail by the superintendent of 
police for trial before the sessions court, and he is not conveniently able to superintend the 
conduct of such prosecutions himself, it is competent to him to certify the order regarding 


~ the trial to the magistrate of the district in which the offonce is alleged to have been com- 


mitted; and the magistrate, on receipt of such application, is then to superintend the 
conduct of the prosecution before the sessions court in the same manner as if the accused 
party had been committed or held to bail by the magistrate himself. Reg. III. 1812, 
sect. 5, cl. 2. 


1973. Provided, however, that nothing contained in the preceding clauses is to be 
construed to prevent the superintendent of police from causing sentences passed by him 
under the regulations being carried into effect under his immediate directions, or from 
superintending the conduct of prosecutions against persons committed or held to bail by 
him for trial before the sessions court, in cases in which he deems it advisable to execute 
those duties himself. Reg. III. 1812, sect. 5, cl. 3. 
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1974. Should the superintendent of police, on visiting any district of his jurisdiction, 


He may take 
of any tha- 


deem it advisable to take under his immediate charge, for the purpose of exercising tem- nas 


porarily the powers of magistrate, any police thana or thanas of such district, he is to make 
the necessary application for that purpose to the local magistrate, who is to comply with 
all requisitions to that effect from the superintendent of police without awaiting any specific 
orders from government. Reg. XVII. 1816, sect. 12, cl. 1. 


1975. Insuch case the superintendent of police is to exercise the same powers as are 
vested in the magistrates with regard to the removal or suspension of any of the police 
officers attached to the thanas, of which the superintendent takes charge under the forego- 
ing clause; and the magistrate is not authorized, without the special sanction of govern- 
ment, to exercise any concurrent jurisdiction in such thana or thanas, except in the cases 
provided for in sect. 16, Reg. XXII. 1793; sect. 15, Reg. XVII. 1795; and sect. 16, 
Reg. XXXV. 1803 [. e. cases in which a magistrate empowers his police to apprehend 
persons in another jurisdiction, when the offence was committed within his own jurisdiction, 
or when the offender was actually within his jurisdiction at the time when the charge was 
preferred against him: v. para. 188]. Reg. XVII. 1816, sect. 12, cl. 2. 


1976. The superintendent of police, in his capacity of magistrate, is equally subject 
to the control of the sessions court with other magistrates; and warrants and orders of the 
sessions court may be issued to him in like manner as they are usually issued to the magis- 
trates. Const. No. 82. 

1977. A commissioner of circuit was informed that he was not competent, in that 
capacity, to fine a person under sect. 5, Reg. VIII. 1825 [which provided for the punishment 
of persons bringing false and malicious charges against an European public officer, but is 
repealed by Act XXVI. 1839]; but that, with regard to a complaint against the nazir and 
peons of the magistrate’s office, he possessed, as superintendent of police, the powers of magis- 
trate in the punishment of false and malicious complaints. Const. No. 754. 


1978. The superintendent of police appointed under this Act is to exercise all the 
powers vested in the, commissioners of circuit by sect. 3, Reg. I. 1829 [%. ¢. the powers for- 
merly vested in the courts of circuit] in regard to the appointment, suspension, and removal 
of any ministerial or police officer, subordinate to any magistrate or joint magistrate; and 
such orders of the superintendent of police are not open to revision by the nizamut adawlut. 
Act XXIV. 1837, sects. 4 and 6. 


1979. The superintendents of police are competent to remove or appoint any minis- 
terial officer employed upon their respective establishments, whenever they see sufficient 
cause ; and all such appointments and removals are final. Reg. XVII. 1816, sect. 10. 


1980. The superintendent of police is authorized to make an application to be furnish- 
ed with a copy of proceedings in trials by the sessions courts, and it is incumbent on those 
courts to comply with such applications. Const. No. 141. 

1981. The superintendent of police is authorized to correspond, either publicly or 
secretly, with the officers of government in every department, upon subjects connected with 
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the discharge of.the duty committed to him :—and all public officers are directed to furnish 
the superintendent with any information they may possess upon such subjects ; as well 
as generally to co-operate with him, and to afford every assistance in their power to enable 
him to accomplish the objects of his appointment. Reg. X. 1808, sect. 7. 


1982. Magistrates are enjoined to afford every aid and co-operation to the superinten- 
dent of police, and his officers, in the discharge of the duties vested in them ; and the differ- 
ent provincial courts are, in like manner, required to give every support to the superinten- 


dent and his officers, which is consistent with the principles of justice and the general 
regulations. Reg. VIII. 1810, sect. 6. 


1983. Magistrates are to communicate freely with the superintendent of police, either 
privately or publicly, on the subject of gang-robbery ; and are to make weekly reports in 
English of the progress made in the investigation of any dacoity attended with murder, tor- 
ture, wounding, or other aggravating circumstances. This rule is also applicable to all 
murders, homicides, burglaries and thefts attended with murder or by drugging, and to 
affrays with homicides. C.O. Sup. Pol. LZ. P. No 2 of 1839, and No. 11 of 1851. 


1984. The superintendent of police is to communicate immediately with government, 
through the secretary, upon all matters connected with his office ; and is to act under such 
instructions as are, from time to timo, transmitted for his guidance by the order of govern- 
ment. Reg. X. 1808, sect. 8. 


1985. All correspondence of the magistrates relative to the strength, distribution, or 


‘go- expense of the police establishments, whether temporary or permanent, or respecting any 


alteration of police stations, or of their local boundaries, and generally all correspondence 
of those officers with the government which has reference to arrangements on matters of 


police, is to be conducted through the office of the superintendent of police. Reg. XVII. 
1816, sect. 13. 


1986. The superintendent of police is also to be considered under the general autho- 
rity of the nizamut adawlut, in all matters relative to the police ; and upon any point not 


expressly provided for by the regulations, or by the orders of government, is to be guided 
by the instructions of that court. Reg. X. 1808, sect. 9. 


1987. The annual statements for the superintendent of police are to be prepared and 


despatched so as to reach his office by the end of January at latest. C. O. Sup. Pol. Z. P 
No. 11 of 1851. 
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CHAPTER alr, 


OF THE OFFICERS OF POLICE. 


SECTION I. 
OF THE POLICE ESTABLISHMENTS. 


1988. The police of the country is under the exclusive charge of the officers appointed Lower Pro- 
to the superintendence of it on the part of government. The landholders and farmers of 
land, who were bound to keep up establishments of thanadars and police officers for the the polls vestd 
preservation of the peace [previous to December 1792, v. para. 31], are prohibited enter- eee 
taining such establishments.a) Reg. XXII. 1793, sect. 2. 


1989. The magistrates were required to divide their respective zillahs, including the The division of 
° a eee ae es PT the zillahs into po- 
rent free lands, into police jurisdictions: each jurisdiction to be ten coss square, except where lice jurisdictions. 


local circumstances rendered it advisable to form all or any of the jurisdictions of greater 
or less extent: the guarding of each jurisdiction to be committed to a darogah, or superinten- 
dent, with an establisliment of officers: the darogahs with their establishments to be stationed 
in the centre of their respective jurisdictions unless for special reasons it was thought oxpe- 
dient in particular instances to fix them in any other situation; and the jurisdictions to be 
formed in such manner as to bring the principal towns, bazars, and gunjes, in the centre of 
them, that the police establishments might serve for the protection of these principal places, 


as well as the circumjacent country : the polico jurisdictions to be numbered, and to be named - Such jurisdic. 
after the places in which the darogahs and their establishments were stationed. Reg. XXIL ab ele 


1793, sects. 4 and 5. 


1990. The magistrates are not to change the names or numbers of the jurisdictions, and the names and 
numbers are not to 


nor to alter the limits of them, without the sanction of government. Res. XXII. 1793, be changed. 
sect. 5. 


1991. The magistrates of the cities of Patna, Dacca, and Moorshedabad, were required Pei Pais 


to divide the cities and the places adjacent, subject to their respective jurisdictions, into wards. 


(a) This prohibition does not extend to any district included in the jurisdiction of the magistrate of the Jungle Mahals, 
the police of which, subject to the control of the magistrate, has been or may be committed to the zumeendar, or to tho 
manager of a zumeendaree. It is also declared inapplicable to any landholder, or to any farmer or manager of land, whom 
government authorizes to entertain an establishment of police officers, whetherin the J ungle Mahals, or in any other 
mahal or district whatever. In such cases particular rules are provided for the zumeendars ; and government has tho power of 
extending them, cither in whole or in part, to any other mahals, the police of which is entrusted to a zumeendar, or other 
landholder, or to a farmer or manager of land. See sects. 5 and 6, Reg, XVIII. 1805. Such zumeendars are to be guided; 
also by the rules of Reg. XX. 1817, as far as they are applicable to their duties, as chief police officers. See cl. 3, sect, 33, 


Reg. XX. 1817 (para, 1997). 
4T 


B58 OF THE OFFICERS OF POLICE. 


wards; each ward to be guarded by a darogah with a proper establishment. Reg. XXII. 
1793, sect. 26. 


* 

nena aad 1992, The wards were to be numbered and named; and the magistrates are not to 
numbers of the spe Change the names or numbers of the wards, or alter their limits, without the sanction of 
changed. government. Reg. XXYI. 1793, sect. 27. 

Rules for patrol 1993. The jemadars of the establishments, with one half of the establishments, are to 
redid heart patrol their respective wards without intermission from sunset until 12 o'clock at night. 
night. The darogahs with the other half of their establishments are to patrol their respective 


wards witout intermission from 12 o'clock at night until daylight. The patrols are to 
move about as silently and with as little noise as possible, that thieves and other disorder- 

Patrols tobe ««.Y.:«Persons may never be apprized of their approach. The patrols of the several wards 
pnnee with are to be furnished with a singharah or horn, which they are to sound when they meet with 

robbers or other persons guilty of a breach of the peace, and have occasion to give the alarm 
to the other patrols or to the inhabitants of the ward that they may co-operate to the appre- 
hension of the offenders, but not otherwise. Reg. XXII. 1793, sect. 29. 

Mahalladar and 1994. To assist the darogahs in obtaining the earliest intelligence of any robbers or 
mabalisdarin .°?” other offenders that are concealed, or have taken up their residence within their respective 
asl wards, a mahalladar and mahalladarin are to be appointed to each ward, subject however to 

the orders of the darogahs, to whom they are to convey immediate information of any 
offenders that are found in their respective wards. Reg. XXII. 1793, sect. 30. 


City lice to be 1995. The police officers appointed in the cities and towns are to be guided, in their 
gua ee. ais. Gischarge of the general duties of police, by the rules prescribed in this regulation for the 
Meri general yidance of the darogahs of police, as far as the same are applicable, and in the special 

police duties of the cities and towns by the rules in force which relate to the police of the 
cities and towns. Reg. XX. 1817, sect. 34. 


North West 1996. The charge of the police of the country, throughout the province of Benares, the 
Provinces. ceded and conquered provinces, and Bundlecund, is vested, subject to the control of the 
ies couse’ vats magistrates, in the officers who are appointed to the superintendence of it on the part 
emneR: of government, and subordinate to them in the landholders, and farmers of land, who by 
their engagements are responsible for the preservation of the peace within the limits of their 


respective estates and farms. Reg. XIV. 1807, sect. 4. 


ee ee 1997. Copies of Reg. XX. 1817 are to be furnished to all zumeendars, or other land- 
trusted with the holders or managers of estates, entrusted with the management of the police; and such 
nished withco- zumeendars, or other landholders or managers, are to observe the rules therein prescribed 
pies of, and to obey 
a rules of, Reg- as far as the same are applicable to their duties as chief police officers. Reg. XX. 1817 


sect. 33, cl. 3. 


The division of 1998. The several zillahs in those provinces were to be divided into compact police 
i fortsdistioas: po- jurisdictions, including indiscriminately the estates of Auzoor tuhseel landholders, and of 
mahals paying revenue through a tuhseeldar, as well as lakhiraj lands of every denomina- 

tion held exempt from the police assessment. Reg. XIV. 1807, sect. 5, cl. 1. 
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1999. The police jurisdictions are of two descriptions. First, such as are established of two kinds ; 
os : ° : sudder, and mo. 
at the station where the civil court is held, and which are to be denominated the “sudder fussil. 
police jurisdictions.” Secondly, such as are established at any place not being the station 
where the civil court is held, and which are to be denominated the “mofussil police juris- 
dictions.” Reg. XIV. 1807, sect. 5, cl. 2. 

2000. The sudder police jurisdiction was to comprise the city or town, at which the — Sudder police 
civil court was held, together with such part of the suburbs and environs, as it was judged sae oe ‘with 
expedient to place under the superintendence of a cutwal with an establishment of darogahs, ao 
jemadars, burkundazes, and chokeedars or other watchmen, proportionate to the extent 


and population of the jurisdiction, Reg. XIV. 1807, sect. 6, cl. 1. 


2001. The mofussil police jurisdictions were respectively to comprise a considerable _ Mofussil police 
jurisdiction to com- 


town or gunj, at which the superintendent of the jurisdiction was to be stationed, together pa Bert has 
with such part of the adjacent country as it might be deemed advisable to place under the ment. 
superintendence of a darogah, with an establishment of jemadars, burkundazes, chokeedars 

or other watchmen, proportionate to the extent and population of each jurisdiction. Reg. XIV. 

1807, sect. 6, cl. 2. 

2002. In proposing a distribution of mofussil police jurisdictions, and the requisite Not to exceed 
establishments for them, the magistrates were required to attend as much to the popula- a ole 
tion, and number of towns, villages, and other inhabited places, as to the extent of country ; 
but the latter was in no instance to exceed ten coss square for any one police jurisdiction, 


unless peculiar local circumstances appeared to require it. Reg. XIV. 1807, sect. 6, cl. 3. 


2003. If the principal town or gunj, included in any mofussil police jurisdiction, from Subordinate di- 
its extent and population appeared to require a cutwalee establishment; or if it appeared pirenment in cor- 
expedient in any instance to include more than one considerable town or gunj within a mofussil "°° 
police jurisdiction, and to station a naib darogah, or jemadar, with a subordinate establish- 
ment of burkundazes, chokeedars, or other watchmen, at the town or gunj, not the station 
of the darogah of the jurisdiction, the magistrate was to propose such an arrangement. 

Reg. XIV. 1807, sect. 6, cl. 4. 

2004. The police jurisdictions were to be numbered, and named after the places at The numbers, 
which the superintending officers were stationed. The names, numbers, limits, or establish- Se iiaee 
ments of such several jurisdictions are not to be changed without the previous sanction of "t%% che 
government. Reg. XIV. 1807, sect. 7; cl. 1. 


2005. Itis at all times competent to government to order the discontinuance of any Government may 
police jurisdiction, or establishment, which appears unnecessary ; or any alteration therein jn” “"” 


which is deemed expedient. Reg. XIV. 1807, sect. 7, cl. 2. 


2006. ‘ihe city or town constituting with its suburbs the sudder police jurisdiction Te, division of 
was to be divided into wards; each ward to be guarded by a police darogah with a jema- jurisdiction into 
dar and an establishment of burkundazes, chokeedars, or other watchmen; the several 
darogahs to be under the superintendence of a cutwal, and the whole under the immediate 


control of the magistrate, Reg. XIV. 1807, sect. 11, cl. 2. 
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2007. The chokeedars and other watchmen are to be stationed by the cutwal, as the 
magistrate directs; and are particularly to watch the entrances of streets and passages, 
places where spirituous liquors are sold, and any places where numbers of people occasionally 
assemble ; or where from any circumstances there is reason for special vigilance to prevent 
a breach of the peace, or to apprehend the persons by whom it is broken. Reg, XIV. 
1807, sect. 11, cl. 3. 


2008. The jemadars of the several wards with half of the establishment of burkun- 
dazes, and the darogahs with the other half ot their establishments, are to patrol their res- 
pective wards without intermission; the one from sunset until 12 o’clock at night; the 
other from 12 o’clock at night till daylight. The patrols are to move about with as little 
noise as possible, that thieves and other disorderly persons may not bo apprized of their 
approach. The patrols of the several wards, and such part of the stationary watchmen 
as the cutwal appoints, are to be furnished with a singhara or horn, which they are to 
sound when they meet with robbers or other persons guilty of a breach of the peace, and 
have occasion to give the alarm to each other, or to the inhabitants of the ward, that they 
may co-operate for the apprehension of the offenders. The cutwal is to be careful that the 
stationary watchmen, and the darogahs and their officers, perform the essential duties pre- 
scribed in this clause regularly and properly ; and is to report to the magistrate every instance 


in which they are guilty of negligence or misconduct in the discharge of them. Reg. XIV. 
1807, sect. 11, cl. 4. 


2009. To assist the darogahs in obtaining the earliest intelligence of any robbers, or 
other offenders, who are concealed or have taken up their rosidence within their respect- 
tive wards, the mahalladar and mahalladarin of cach ward are to be subject to the orders 
of the darogah ; to whom they are to convey immediate information of any offenders who 
are found in their respective wards. It is also the duty of the bhatiaras, or other persons 
in charge of the public serais, and of the gh&t manjees, to deliver in to the cutwal’s office 
or tothe darogah of the ward, daily reports of the arrival and departure of travellers, and 
of all persons of suspicious appearance. Reg. XIV. 1807, sect. 11, cl. 5, 


2010. All private watchmen entertained by individuals for guarding their houses, 
shops, or other premises, within the cutwalee jurisdiction, are required to act in concert 
with the officers of police in maintaining the peace; and are declared subject to the orders 
of the cutwal, and of the darogahs of their respective wards, in all matters relative to 
the police. If such watchmen are found deficient in performing the duties required 
of them, they are to be dismissed at the requisition of the magistrate, who is also em- 


powered to see that none but proper persons are appointed in their stead. Reg. XIV. 180%, 
sect. 11, cl. 6. 


2011. Government may grant the full powers of a mofussil police darogah to a tuhseel- 
dar, landholder, or farmer; or may commit the charge of the police to any other person as 
a temporary arrangement. Reg. XIV. 1807, sect. 17. 


2012. The magistrates are to report for the information of government any instances 
within their respective jurisdictions, in which they think it advisable to adopt any special 
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arrangement under the above provision, stating fully the circumstances which require it 
and the particulars of the arrangement proposed. Reg. XIV. 1807, sect. 18. 


2013. The cutwal and other police officers appointed in the cities and towns are to 
be guided, in their discharge of the general duties of the police, by the rules prescribed in 
this regulation for the guidance of the darogahs of police, as far as the same are applicable, and 
in the special police duties of the cities and towns by the rules in force which relate to the 
police of the cities and towns. Reg. XX. 1817, sect. 34. 

2014. The whole force under each magistrate is to be considered and systematically 
regulated as a force for the entire district. A list of ail its members should be kept in Eng- 
lish in a book, and should form one of the fixed records of the magistrate’s office. Every 
entry of employment or promotion should be made in this book under the orders of the 
magistrate himself, or of the officer in charge of a sub-division to whom such authority may be 
delegated by the macistrate,—with particulars of the caste, parentage, residence and quali- 
fications of the party to whom it refers. On the first week of each quarter the book should be 
inspected by the magistrate ;—a note made of marked good or bad conduct on the part of 
members of the force ;—and orders given, where they may be found to be called for, regard- 
ing the distribution of the whole body of the police, so as to preclude the possibility of any 
part of the force being regarded as attached only to particular thanas, or of the men in 
any grado being kept too long where they may be likely to form injurious local connections. 
Govt. Order W. P. No. 1994 A, Sept. 11, 1855. 

2015. Means might readily be taken by the several magistrates to have a certain 
number both of the police sowars and of the thana burkundazes and tuhscel chaprasis 
trained to the use of fire-arms, so that a magistrate may have some body of men under his 
immediate command, on whom considerable dependance could be placed in case of any local 


breach of order. And on application from any magistrate who may state his wish to make 


the experiment, the lieutenant governor will be prepared to authorise the issue upon indent of 


muskets to the number of 50 (besides those issued to the jail guard ) with ammunition on the 
same scale as is now given to the jail guard : 20 percussion pistols being also added for the use 
of picked men of the sowar force,—if they can be conveniently spared from the arsenals at 
Allahabad, Agra, or Delhi. Govt. Order W. P. No. 1994 A, Sept. 11, 1855. 

2016. Proposals for employing a limited number of the district establishments, excr- 
cised in the use of fire-arms, for all duties of guard, will be authorised by the lieutenant 
governor, when a magistrate may have maturely considered the details of such a scheme and 
may show that he has sufficient means for carrying it into effect, Govt. Order W. FP. 
No. 1994 A, September 11, 1855. 

2017. Where a magistrate may wish to make the experiment of training the burkun- 
dazes of the sudder station, the lieutenant governor will authorise the issue of uniforms 
ofthe prescribed pattern asin the case of burkundazes on the grand trunk road. Govt. 
Order W. P. No. 1994 A, September 11, 1855. 


2018. It is competent to government to authorize any tuhseeldar or tuhseeldars [in the 


ceded and conquered provinces and in Benares] to exercise the powers vested by the existing 
4v 
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Saat nea regulations in darogahs of police, and to determine the local limits of their police jurisdictions, 

W. provinces. within which all officers of police, including the thana and village police establishments, are to 
to be subordinate to and subject to the control of the tahseeldar in his capacity of chief police 
thanadar. Reg. XI. 1831, sect. 2. Act. XVI. 1854, sect. 3. 


eon ball aes 2019. Whenever any tuhseeldar shall have police jurisdiction under these provisions, 


to tuhseeldars. every darogah of police hereafter appointed within the local limits of the police jurisdiction of 
such tuhseeldar, shall be subordinate to, and subject to the control of, such tuhseeldar, in his 
capacity of chief police thanadar. Act XVI. 1854, sect. 2. 


aoe ~~ Fea 2020. The darogah and tuhseeldar are competent, with the sanction of the magistrate, to 


how to be settled. make such disposition of the existing police establishments, in modification of sect. 4, Reg. 
XX. 1817 [which defines the relative rank and functions of police officers], as is most 

‘ Pe ane 1o°!7 conducive to the public interests ; but, with this exception, the whole of the rules contained 

eigen insuch jn the above regulation are to be held applicable to the tuhseeldars, who are constituted police 
officers under this regulation. Reg. XI. 1831, sect. 4. 


Tn such cases the 2021. The tuhseeldars, who are vested with the powers of darogahs under this regula- 
esta ‘ e ° e 
moans tion, are authorized to employ, when necessary, in aid of the regular police establishments, 
oyed in mat- 


of police; but any Chaprasis or other persons entertained on their fixed tuhseeldaree establishments; and 

ce officers aro ° ° . ° ‘ ° 

pot to be employed Tevenue officers, when so employed, are to be guided in the discharge of their police duties 

in revenue matters. by all the rules in force for the guidance of police officers. But the fixed thana establish- 
ments are not to be employed in the collection of the land revenues, or in other revenue 
duties, except in cases of distraint for arrears of rent or revenue, or such other occasions 


as by the regulations in force are now authorized. Reg. XI. 1831, sect. 5. 


2022. Whenever the government sees fit to carry into effect this arrangement in any 
district or part of a district, a statement is to be drawn out specifying the number and 
extent of the several police and revenue jurisdictions, the names and numbers of the officers 
attached to them, and the head quarters or thanas, and the outposts of the several divisions: 
this statement is to be drawn out in English and the vernacular dialects, and suspended 
in a conspicuous place in the cutcherry of the collector and magistrate at the sudder station, 
and is to be published by proclamation throughout the district. Reg. XI. 1831, sect 6. 


be 
publicly notified. 


2023. The enforcement of Reg. XI. 1831, in a certain pergunnah or district, or the 
investiture of the tuhseeldars in certain pergunnahs, or in a whole district, with police powers 
under these provisions, refers to the locality indicated, and not to the person invested. Any 
tuhseeldars holding office in those pergunnahs exercise the powers. Tuhseeldars exercising 


police powers there, when removed to other districts,do not carry the powers with them. 
O. No. 78 of vol. 4, W. P. 


Outposts. 2024. The magistrates are authorized to exercise the power of stationing any portion 
Phi. rp dont of their police thana establishments (not exceeding one-third of the entire establishment) at 
s portion of the any chokee, village, ghaut, highway, or other place within the limits of the thana to which 

such establishments appertain, reporting always the particulars, as well as the grounds of 


the arrangement, for the information of the superintendent of police. Police officers so 
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stationed are to be guided by the following rules. Reg. XVII. 1816, sect. 8, cl. 1. Reg. XX. 
1817, sect. 6, cl. 1. 


2025. Jemadars, burkundazes, and other police officers stationed at outposts, or subor- 
dinate chokees, are to act under the control of the darogah or head police officer of the 
thana, to which they are attached; and are to afford their aid for the prevention of crimes, 
the apprehension of criminals, and generally for the preservation of the peace, and are to 
report to the thana all occurrences relating to matters of police, which come to their know- 
ledge. Reg. XVII. 1816, sect. 8, cl. 2. Reg. XX. 1817, sect. 6, cl. 2. 


2026. The officers of police stationed at outposts are competent to apprehend, without 
written charge or warrant, persons found in the act of committing a breach of the peace, or 
against whom a hue and cry has been raised, or who are detected with stolen goods in their 
possession, or who are liable to apprehension under the rules in force as proclaimed or noto- 
rious robbers, or vagrants, without any ostensible means of subsistence ; but no person is to be 
arrested by the subordinate officers of police, except in cases of the nature above-noticed, 
unless under the special warrant of the magistrate, or of the darogah of the thana to which 
the outpost is attached. Reg. XVII. 1816, sect. 8, cl. 3. Reg. XX. 1817, sect. 6, cl. 3. 


2027. Persons apprehended by the subordinate establishments of police are to be 
forwarded immediately to the thana to which the outpost belongs, accompanied by an 


explanation of the circumstances of the case, and of the causes which have led tothe ta 


Reg. XVII. 1816, sect. 8, cl. 4. Reg. XX. 1817, sect. 6, 


apprehension of the prisoner. 
el. 4. 


2028. A magistrate is not authorized to call upon a zumeendar to provide a building 


for the residence of police officers stationed upon his estate under the above rules. Const. 


2029. Magistrates, who have guard boats under them, are required to report annually 
what services have been rendered by the boats employed under them, that, whenever it ap- 
pears they are useless at any station, they may be reduced or transferred to some other. 
Such reports are to state whether the boats have been instrumental in apprehending dacoits ; 
whether owing to their vigilance that crime has in any instances been prevented ; and 
generally whether robbery in the neighbourhood of their stations has comparatively ceased or 
diminished, from the dread of pursuit excited in the minds of the evil-disposed by their 
presence and known activity. C. O. No. 41 of vol. 1. 
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| SECTION II. _— 
OF THE RELATIVE RANK AND GENERAL FUNCTIONS OF POLICE OFFICERS. 


General dutiesof §=65--§s 298Q. The darogahs are to exercise a general control over the mohurirs, jemadars, 
contral over the and burkundazes attached to their respective thanas; it is the duty of a darogah, or other 
officers. officer of police in charge of a thana, to conform to all instructions he receives from the 

magistrate, to whom he is subordinate; to preserve the peace within the limits of his 

jurisdiction ; to report to the magistrate all occurrences connected with the police which 
come to his knowledge ; to prevent, as far as possible the commission of all criminal offences ; 
to discover and apprehend offenders; to execute process and obey all orders transmitted to 
him by the magistrate; and to perform such other services as are prescribed in the regu- 
lations. Reg. XX. 1817, sect. 4, cl. 1. 


Pe ger sega ate 2031. The mohurir is to be considered the second officer at a thana; and, in the ab- 
mohurir. sence of the darogah from his station, is to exercise the powers vested in that officer by the 


provisions of this regulation. It is the special duty of the mohurir to preserve the records 
of the thana, and to write the reports and other papers under the direction of the darogah. 


Reg. XX. 1817, sect. 4, cl. 2. 


Paper sengl wee 2032. ‘The jemadar is to be considered as the third officer at a thana, and in the ab- 


je sence of the darogah and mohurir from the thana station, is to exercise the same powers 
as are vested in the darogahs by the provisions of this regulation. The jemadars, whether 
stationed at the thanas, or at outposts, are to act under the orders of the darogah of the 
division, and are to see that the burkundazes are in attendance at their posts; that their 
arms and accoutrements are kept in a state of efficiency ; and that all prisoners and pro- 
perty brought to the thana are duly guarded during the time they remain under the cus- 
tody of the police burkundazes attached to the station. Reg. XX. 1817, sect. 4, cl. 3. 


je cul Gow 2033. First class jemadars may be invested with the powers of a darogah by govern- 

oe ment on the special recommendation of the magistrate. C.O. Govt. W. P. No. 1849 A, 
August 28, 1855. 

Police officers 2034. The officers of police are required to aid and support the superintendents of 


generally to obey 


eo police, and the joint and assistant magistrates, to whom they are respectively subordinate, 


ice, and of the in the execution of any process issued by them under their official seals and signatures; also 
ofut and assistant ° . ‘ ° . 
magistrates. to furnish those officers with every information required from them, as well a3 generally 
to obey all orders issued to them by those officers, on pain, in case of neglect or failure, 
of being fined, suspended, or dismissed from office, according to the provisions established 
by the general regulations for the punishment of offences of that description. Reg. XX. 
1817, sect. 4, cl. 4. 


george used 2035. All cutwals and police darogahs are to use a brass seal of office, an inch in 


diameter, and made after the form described inthe margin, the name of 

the cutwalee or thana, and the name of the city or zillah in which it is 

included, being engraved on the surface of the seal, Reg. XX. 1817, seseees 
Zillah 


sect. 5, cl. rere 
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2036, The police barkundazes are to wear brass badges, engraved with the name of 
the police station, and of the district in which they are employed ; and are to be armed 
with a spear, a sword, and a shield; or with a matchlock, sword, and shield; or with a 
spear and matchlock; as circumstances render expedient : they are also to be uniformly 
dressed in such manner as is prescribed by the superintendent of police. Reg. XX. 1817, 
sect. 5, cl. 2. 


SECTION III. 


OF CONCURRENT JURISDICTION OF POLICE OFFICERS. 


2037. Whenever a darogah receives intelligence of any murder, gang-robbery, or 
other heinous crime, having occurred within his jurisdiction, the perpetrators of which 
have not been apprehended, he is to despatch immediate information of the occurrence to 
the neighbouring police darogahs, both in the district in which his thana is situated, and 
in the adjacent districts. Reg. XX. 1817, sect. 22, cl. 1. 


2038. The darogahs and other police officers are empowered, either under the warrant 
of the magistrate or without such warrant, to pursue persons charged with the crimes 
above-mentioned into the jurisdiction of other darogahs, whether subject to the same or any 
other magistrate ; and the magistrates, darogahs, police officers, landholders, farmers, gum- 
ashtas of villages, cultivators of land, and all other persons having authority or residing 
in the jurisdiction into which the offenders are pursued, are required to afford every assist- 
ance in their power to the pursuing officers for the apprehension of the offenders. Reg. XX. 
1817, sect. 22, cl. 2. 


2039. It is to be understood, however, that this concurrent authority is to be exercised 
by the police officers only in those cases in which the crime has been committed within 
their own respective jurisdictions; or, in the event of the crime having been committed in 
any other jurisdiction, when the offender is actually within their jurisdiction at the time the 
charge is preferred to them; and it is not lawful for the darogah of one zillah or jurisdic- 
tion to issue a warrant for the apprehension of an offender, being or residing in another 


zillah or jurisdiction at the time ofa complaint being preferred, for any crime not commit- red 


ted within the limits of his own jurisdiction. In such cases the complainant must apply in the 
first instance to the magistrate of the zillah, or to the darogah of the jurisdiction, in which 
the crime or misdemeanor has been committed, or in which the offender resides or is found. 
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But should the complainant first prefer a written application tothe darogah of another — 
jurisdiction, such darogah is to record in his diary the name of the complainant, the nature of 


the charge, and the date on which the complainant has been referred to another darogah. 
The date and ground of such reference is also to be endorsed upon the application to be re- 
turned to the complainant. Reg. XX. 1817, sect. 22, cl. 3. 

4w 
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proceed” when | a080. Whenever .the police officers employed under one magistrate apptehend offen- 
apprehends offen ders in the jurisdiction of another magistrate, in virtue of the powers vested in them by 
jeriadiction. the precediag rules, they are immediately to deliver to the darogah of the police jurisdic- 
tion, in which the offenders are apprehended, a list of their names, and a statement of the 

" orimmes fed, misdemeanors with which they are charged; and the latter darogah is imme- 

to forward such list and statement to the magistrate to whose authority he is sub- 


Rag, XX. 1817, sect. 22, cl 4. 


SECTION IV. 


OF APPOINTMENT AND REMOVAL. 


2041. A general register of all police establishments (whether permanent or tempo- 
ee rary) which are entertained at the charge of government, is to be kept up by the superin- 
tendents of police for their respective jurisdictions, exhibiting the description, strength, 
distribution, and expense of all such establishments, entertained within the provinces depen- 
dent on the presidency of Fort William. Reg. XVII. 1816, sect. 2, cl. 1. 


to to 2042. The superintendents of police are regularly to transmit to government, with 
their annual police reports, or as soon after the transmission thereof as is practicable, an 
abstract exhibiting a comparative view of the strength and expense of all descriptions of police 
per agae of entertained during the two preceding years in the several districts situated within their 
respective jurisdictions, together with a separate address, explanatory on the one hand of any 
temporary or local increase in such establishments which circumstances have rendered neces- 
sary, or suggesting on the other any further reductions in the strength of those establishments 
which the ameliorated state of the police, the progressive introduction of subsidiary police ar- 
rangements, or other circumstances, appear to admit. Reg. XVII. 1816, sect. 3. 


s 


oe 2043. In order to enable the superintendents to furnish such annual report, the 
intendent with, re- magistrates are to supply any information which they require, and are to conform to any 
sad to conform to suggestions of those officers in respect to the organization and management of such esta- 


** ‘blishments, which are consistent with the tenor and spirit of the regulations. Reg. XVII. 


1816, sect. 5. | 
The appointment 2044. The magistrates are to exercise the power of appointing darogahs and other 
realy ofpo- subordinate officers to the several police stations subject to their control; of removing them 
in the 


from one station to another; and of suspending and dismissing them from office in consequence 
of neglect, misconduct, or incapacity. Reg. XVII. 1816, sect. 7, cl. 1. 


subject to the con. 2045. But in districts, in which tuhseeldaree establishments are maintained subject to 

" the authority of the collectors, the appointment and removal of police officers rest with the 
magistrate, subject to the orders of the commissioner of circuit, or other officer vested with 
the powers of superintendent of police, whose decision is final, unless the government 


in some sts. 
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reason to isuad ‘special orders on any case which ney be brought te its notica(a) Reg, XL 
1831, sect. 8. 

2046. The magistrates are required to record upon their proceedings the grounds 
upon which any native officers are removed by them under the above provisions; and to 
select proper persons to fill all vacancies in the stations of such officers; and to continue 
in office the persons appointed, whether by themselves or by their predecessors, whilst they 
discharge the duties assigned to them with diligence and er ‘Reg. XVII. 1816, 
aect. iF cl. 8. 

2047. No person is to be appointed a darogah without giving security for his appear- 
ance in the amount of 1000 rupees, himself in 500, and two responsible persons in 250 
each. Beng. Reg. XXII. 1793, sect. 6. Ced. Prov. Reg, XXXV. 1803, sect. 24. 

2048. Under the orders of government, the foregoing provision is not to be put in force 
in Bengal. C.O. Sup. Pol. Z. P. No. 18 of 1845. 

2049. Persons past the prime of life are not to be admitted into the police force except 


when some peculiar advantage is to be gained from the appointment. C. O.Sup. Pol. Z. P. si. 


No. 18 of 1840. 

2050. The darogahs are not to nominate individuals to supply vacancies in their subor- 
dinate establishments, except in instances in which they are especially directed to do so by 
the magistrate. Reg. XX. 1817, sect. 3, cl. 2. 

2051. The magistrate is to furnish to each police officer on his appointment a written 
document, under his official seal and signature, specifying the station to which the officer 
is appointed, and requiring him to perform the duties of it in conformity with the regulations. 


Reg. XX. 1817, sect. 3, cl. 3. 


2052. When sending up to the superintendent of police the nomination of a police 


officer for approval, the magistrate is to state whether he is related to or connected in any 
way with the omlah of his own or of the sessions court. CO. O. Sup. Pol. LZ. P. No. 19 of 


1840. 

2053. Magistrates are to appoint police officers only to act, until they have obtained 
the sanction of the superintendent; and a report on the subject is to be invariably sent with- 
out delay for the orders of that officer. OC. O. Sup. Pol Z. P. No. 20 of 1838. 


2054. The magistrate is to send to the superintendent of police, without delay, a report 
for confirmation whenever he thinks it expedient and proper to dismiss any police officer above 
the grade of burkundaz. C.O. Sup. Pol. LZ. P No, 1 of 1838. 


2528 
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2055. Monthly returns are to be furnished by the magistrate to the superintendent of Si cn 
police of the dismissals and appointments of police officers in the form No. 6 of appendix F’ sppoiutments, 


(a) It was formerly held by Const. No. 786 that this provision was applicable to the whole of the ceded and conquered 
provinces ; but it seems, from a note to that Const, in Mr. Buckland’s edition, that the Calcutta court held on the 1Jth July 
1858 that it was restricted to those districts in which the tuhseeldaree establishments are maintained subject to the authority 


of the collectors, referred to in the preamble of the regulation. 
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2068. As a specific provision is made by the above clause for the punishment of But the fine can- 
e e e e e ry ° not be greater ; and 
neplect of duty by officers of police, the magistrate is restricted in such cases to the limita- he cannot inflict 
‘ : . P a8 . imprisonment, 
tion of punishment therein defined; but if any distinct misdemeanor beyond neglect of except in case of a 


7 6 ° ‘« . ° r e di i o 
duty is established, the case of course falls within the magistrate’s discretion under the nor." 


general powers vested in him by sect. 19, Reg. IX. 1807. Const. No. 244. ©. O. Sup. Pol. 
L. P. No. 8 of 1840. 


2064. A magistrate cannot fine a police officer for neglect of duty without judicial — Fine cannot be 
enquiry and the record ofevidence. Reports ZL. P. 1856, part 1, page 907. ju py aoe 


2065. Dismissal from office is not to be resorted to as a punishment in the police, ex- Remarks of tho 


Py ° . ° e su erinte d 
cepting for offences of a serious nature, or continued acts of neglect, inefficiency, and polis on the pun- 


misconduct.(a) The magistrate is to keep a register, in the form No. 20 of appendix B, cae of police 


inserting therein the minor punishments he has occasion to impose upon his police officers. 
These should be reprimands, fines under the above provisions, and temporary deprivation 
of office not exceeding 6 months. If it appears that a repetition of these minor punishments 
is insufficient to produce activity, regularity, or a proper attention to their duties on the 
part of any officers, dismissal must then take place; and the papers of the case, in which 
this last punishment is ordered, are invariably to be sent to the superintendent of police, 
together with an extract from the register shewing to what punishments, and for what 
offences, the dismissed officer has been previously subjected. In all cases where punish- 1,. scone of 


ments are imposed on a police officer, the reasons for them, and the mode of conduct he should tag a 


in similar cases adopt, are to be pointed out to him in plain but courteous terms. Of course plained. 


(a) ‘*The greatest bane to the force at present, and the bar tothe entry into it of respectable men, isthe extreme 
uncertainty of the tenure of office, and the degradation to which the officers have been in too many instances subjected by 
dismissal, heavy pecuniary fines, and imprisonment, in cases which really did not call for such severe measures, The first step 
to restore to the police some degree of self-rospect is to abstain from al] punishments, which degrade tho feclings of those 
punished without producing any good effect on their fellow officers. Dismissal has been so common that magistrates have 
almost ceased to consider it as forming any kind of disqualification for future employment. It has lost its effect as a punish. 
ment or example, and beyond atemporary degradation is not held in terror by those holding offices in the police.””—C. O. 
Sup. Pol. L. P. No. 16 of 1840.—With this order the superintendent circulated a register (subsequently continued) of police 
ofticers “ dismissed for offences which would seem to render them unfit for future employment without great attention on the 
part of the local magistrates to the circumstances under which they consider them qualified for a further trial.’’ This register 
is not intended as adeclaration that the persons entered therein are incapable of again sorving the government in any capa- 
city ; but to enable the magistrates to exercise a sound discretion in the re-nomination of those persons : if, therefore, a 
magistrate desires to employ any of those persons, he is to state his reasons for selecting him in preference to others, upon 
whose character there is no slur. Again, inC. O. No. 3 of 1845, the superintendent observes that ‘ the increase made to the 
salaries of all darogahs, and the creation of two higher grades, which all who conduct themselves properly may reasonably 
expect to gain, must have a great effect in raising the character of the police, and procuring more respectable persons as 
candidates for vacant situations; but much of the benefit to be derived from this measure must also depend on the treat- 
ment shown to the officers by their immediate superiors. The police officers should not be harassed by fines, and sum- 
monses to appear before the magistrate on petty or insufficiont occasions ; errors should be pointed out to them in terms 
not likely to wound their self-respect ; and whilst all attempts at oppression or corruption, for which there can be now 
no excuse, are checked, police officers should be encouraged in the proper performance of their duties by = dogree of 
courtesy and consideration evinced on the part of the magistrate towards all those who honestly endeavour to carry out the 
objects of their appointment.” The Court of Directors concur in these observations, and remark that *' heavy fines 
imposed upon native officers whose allowances are barely, if at all, sufficient for their subsistence, must have the effect of 
driving them to acts of corruption and extortion ; and the disregard of their just rights and reasonable feelings by their official 
superiors must degrade them in their own estimation, and in that of the public, and must deter men of respectable character 
from holding situations in which they are exposed to such hardships and disgrace.” P 
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cases sometimes occur, where immediate dismissal without any intermediate punishment 
must follow the offence. C. O. Sup. Pol. Z. P. No. 16 of 1840. 


2066. As a general rule rewards ought to be givenenly in very particular instances 
to the officers of police, who should be induced to look forward to promotion for acts of 
good conduct. In cases where great personal courage, vigilance, or tact is exhibited, a 
report should be made to the superintendent of police before the admission of the officer to 
areward. ©. 0. Sup. Pol. Z. P. No. 13 of 1842, 


2067. The magistrate is to keep in a book in the English and native languages a 
register of police officers deserving of promotion, in the form No. 17 of appendix B, in 
order to hold out as an encouragement to them, that good conduct on their part will be 
noticed and meet with reward. A similar register is kept by the superintendent of police ; 
and the magistrate is to forward to him for record therein a transcript of every entry 
which he makes in his register. The superintendent wishes that all promotions in the 
police should be made from amongst those entered in these registers as deserving of reward. 
C. O. Sup. Pol. Z. P. No. 2 of 1840. 


2068. The following rules were passed in the Western Provinces with a view both to 
an efficient control over the executive and ministerial establishments, and to the proper 
encouragement and protection of the officers serving on them, that a permanent record, 
might be maintained and employed for systematic reference of all orders and proceedings 
of superior authorities, relating to the character and conduct of such officers. I. Character 
books shall be prepared and kept up in the offices of the commissioners of revenue and 
police, with entries for the clerks of the English office drawing rupees 50 and upwards, for 
serishtadars and record-keepers, and for officers of other grades, who may draw a salary of 
the above amount; and in the offices of the magistrates and collectors, to include officers 
of the same grades, and scale of pay, with the addition of the jail darogahs, and foujdaree 
and revenue nazirs;as also of the tuhseeldarees and thanas in each district, to include 
tuhseeldars, naib tuhseeldars or peshkars, thanadars, mohurirs, and jemadars. Two books 
will be kept by the magistrates and collectors, one for the sudder office and one for the 
mofussil offices. II. The books to be of English paper, and strongly bound for permanent 
record. All entries will be made either by the head of the office, or by the officer in charge 
of a sub-division ; entries made in such cases for a sub-division (within such limits of penalty 
as may be allowed, in each instance, in the discretion of a magistrate and collector) are 
to be shown monthly to the latter officer, and to be countersigned by him at the close of 
the month, in attestation of their having been inspected by him. III. A page will be left blank 
in regard to each officer, for the entry in the first instance, and afterwards yearly, of any 
of his connections, who may be employed in the same district. The entries on the page 
following, will be according to the form annexed.(a) Two or three further pages will be 


(a) ToonaB ALLEE 


is the son of a sumeendar of the district, vide letter Of acm qame——~—an ee to the collector, 
dated the =. He was appointed peshkar of the tuhseel by Mr in 
; he was appointed officiating tuhseeldar of ——- 2 by —— 


























eneme antesemes {9} ereweees axssone 
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Jeft blank, in each instance, for additional entries. IV. The brief description of the previous 
service of the officer in any of the higher grades, which is to be placed at the head of the 
entries, as shown in the form, should be taken from each officer concerned, who will be held 
strictly responsible for its correctness. In the columns marked for the purpose, a brief 
record will be made of every order or proceeding hereafter issued conferring any marked 
reward, or noticing with special credit, the conduct of the officer in any particular case. 
The nature only of the order or reward will be noted, with a distinct reference to the 
proceedings of the case itself. In those proceedings it will invariably be mentioned that the 
appropriate entry has been directed to be made in the character book. V. All such notices 
will bein English, excepting where a sub-division may be under a native deputy collector 
and joint magistrate, who will, in that case, record the notice in his own language. All 
such notices will be signed in full by the officer responsible for them at the time when they 
aremade. VI. The record will, ordinarily, be simply a note of the purport of the order of ap- 
probation or censure, expressed so as to enable the original record to be traced without delay. 
In cases in which the head of an office, called upon to testify to the character of any of the 
officers included in the register, may have clear and strong ground for certifying the parti- 
cular merits and efficiency of such officer, when these may not be apparent on the face of 
the entries, or in which, on giving over charge of the office, he may, from the like nature 
of the entries, think it just to leave such a record, he will be at liberty to add a note stating 
his opinion generally to that effect,and the circumstances on which it is founded. Otherwise, 
the record will be only of orders of proceedings actually held in respect to each officer, as 
occasion may arise. VII. All orders of promotion, and of suspension or dismissal, will be 
entered as indicated in the annexed form. Resignations of office, connected with no cause 
of censure on the conduct of the officer, may be entered in a separate foot note. VIII. 
If any order, whether of approval or censure, should subsequently be overruled, or altered by 
superior authority, the circumstance will be carefully noted by ared ink entry, written across 
the original entry. IX. On all occasions of the promotion, suspension, or removal of an 
officer, an extract from the character book, comprising all its entries, will be attached to the 
proceeding recorded in the native office and will form a necessary part of the record, when 
submitted, as may be requisite under the established rules, to higher authority. X. No 
officer who has served in one district, shall obtain employment in another district, without an 
extract from the character book being filed with the proceeding of appointment, and on his 
appointment in the new district taking place, the extract will be incorporated in the character 
book of that district. Such extract shall be claimable by the officer as of right and shall be 
given without expense, under the signature of the head of the office. But the extract shall be 
complete, so as to comprehend all entries, whether of approval or the reverse. The prac- 


and confirmed in the substantive appointment by the commissioner, in his letter No. ———- dated ——-————. He has 
property in the District. N. B. Note, on the page left for that 
purpose, any relatives employed in the district to which the register relates, and any period of discontinuance of the 
government service exceeding six months, with the reason for relinquishing it at that time. 


Note.— On this half page enter notices of approbation , Note.— On this half page enter notices of censure OF 
and rewards, and orders of promotion, | punishment, including suspension and dismissal. 
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Separate certifi. tice of issuing commendatory parwanas, or separate certificates of good character, in the 
not to be of officers upon establishments, and of grades, for which the registers are to be formed, 
is strictly prohibited from the date on which these orders will have effect. Opinions as to 
peculiar ability and good character may be recorded on the extracts,in cases in which they 
Record may be MAY be thought to be specially called for, under the provisions contained in rule 6. XI. 
kept of inferior Officer will be at liberty to make a record of the character of persons in the lower grades: 
as of duffadars and burkundazes, in cases which they may regard as of highly marked good 
conduct, meriting such a distinction. Where such a record is made, it should also be noted 
Heads of offices Whether the party has received any, and what, extent of education. XII. Heads of 
ey blaine departments in other districts, desirous to give employment to officers of approved good 
mation. conduct, will be at liberty to refer for any information which can be supplied from these 
registers in any part of the country in which they arekept up. XIII. It will be the duty 
to examine these of commissioners, on their annual tours, to see that the present rules are regularly and carefully 
hooks, and report. observed by the several officers responsible for their execution, and the subject will be specially 
mentioned in their yearly police reports. Govt. Order W. P, 244 A, January 23, 1855. 


Rules for promo- 2069. The total number of Ist and 2nd grade appointments ,at the disposal of the 
hvher cade.” government are to be held available for such darogahs as deserve promotion, wherever they 
may be posted, and without reference to the number of officers of the same grade in any one 
province or division. A register of all darogahs of the two senior grades is to be kept by 
the secretary to government; and all vacancies occuring in each division thfough the death, 
suspension, degradation, or dismissal of officers in those grades are to be reported by the 
commissioner of circuit without loss of time. Heis to furnish annually with his police 
report two statements in the forms A and B [Nos. 18 and 19, of appendix B] showing 
what officers he considers entitled to promotion; and the order in which they should, in his 
opinion, be promoted; and each year’s lists should be made to supersede those previously 
submitted. As vacancies occur, promotions are to be made by the government from the 
record thus kept of the returns from the several divisions. In this manner a more systematic 
plan of promotion will be observed ; and darogahs will be promoted not only for single in- 
stances of good conduct, or because others of equal desert have been less prominently noticed, 
but on a general view of their past services and merits. Particular attention is called to the 
importance of obtaining the services of educated men on the occasion of all vacancies in the 
police. C.O. Govt. Bengal No. 8, February 17, 1854. 


Encouragement 2070. Young men who have had a good education at the government and other insti- 

Ee Sis uive base tutions would gladly enter into the police if encouragement were held out to them. The 

cease admission of this class into the police would not only add to its efficiency, but also to the 
integrity of the body; and young men of this class should be encouraged to come forward 
as candidates for employment in the police by giving them ceteris paribus the preference 
over others. C. O. Sup. Pol. Z. P, No. 6 of 1850, 


ia’ dhe, aback 2071. Magistrates in the Western Provinces are to keep the strictest watch over all 
re-claimed or surrendered Budhuks who may be employed in their police, and if any: of these 
men shall at any time abscond, the magistrates will immediately report the circumstance to 
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the assistant commissioner for the suppression of dacoity; and if it shall be necessary to 
discharge any of them, the magistrates will make them over to that officer for such orders 
as he may give. Govt. Order W. P. No. 3395, August 11, 1845. 


2072. The superintendents of police are competent, in the same manner and to the 
same extent as local magistrates, to impose fines upon any cutwal, police darogah, or other 
subordinate officer of the police establishments stationed within the limits of their respective 
jurisdictions. Reg. XVII. 1816, sect. 11, cl. 1. 


2073. The superintendents of police are likewise competent to suspend from office any 
cutwal, darogah, or other subordinate officer of the police of their respective jurisdictions, 
during any inquiry which they judge proper to institute in regard to the conduct of such 
officer, and also for neglect, or failure to furnish information, or to obey orders issued to 
them by the superintendents of police. Reg. XVII. 1816, sect. 11, cl. 2. 


2074. Whenever the superintendents of police deem it necessary, in the discharge of 
their duties, to fine or suspend any such officer, they are to communicate an extract from 
their proceedings, with a copy of the order passed by them to the local magistrate, who, in 
pursuance of cl. 1, sect. 5, Reg. III. 1812*, is to proceed to realize the fine in the same 
manner as if it had been imposed by himself, or to carry into effect the superintendent’s 
order of suspension, and to supply the vacancy occasioned thereby. Reg. XVII. 1816, 
sect. 11, cl. 3. 

2075. The superintendent of police is fully competent, on sufficient ground, to remove 
of his own accord any of the officers, whom he is competent to remove on reference from the 
magistrate. Const. No. 62. 

2076. All appeals from the awards of magistrates dismissing or suspending police 
officers for breach of duty as such, lie exclusively to the commissioners (superintendents of 
police), who are responsible for the good order of the police. But this does not remove trials 


of police officers committed for bribery from the session judge to the superintendent of 4 


police; and appeals in cases of that nature lie to the former. C. O. No. 240 of vol. 2. 
Const. No. 1134. And the commissioner of circuit cannot take up an appeal from a police 
officer who has been fined for neglect of duty. Reports L. P. 1856, part 1, page 907. 

2077. The appeals of parties seeking redress from orders of magistrates dismissing 
them from their situations, such orders not being part of the sentence passed in any criminal 
trial, cannot be heard by the session judge, but lie under the law to the commissioner. 
C. O. No. 35 of vol. 3. 

2078. As the terms of sect. 8, Reg. XI. 1831* include all policé officers of whatever 
denomination without reference to the amount of their salary, appeals from the orders of the 


magistrate may be received in districts of the ceded and conquered provinces, in which imy 


tuhseeldaree establishments are maintained subject to the authority of the collectors, by the 
commissioner of circuit from any police officer, whether his salary is above or below the sum 
of ten rupees. Const. No. 907. ©. O. No, 142 of vol. 2, See note to Const. No. 907 
in Mr. Buckland’s edition. 
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The sesion judge 2079. It is not competent to a session judge to interfere with any order passed by @ 


cannot interfere 


with the orders of magi joi ji 
egieper reenact magistrate, or joint magistrate, regarding the appointment, suspension, or removal of any 


garding the ap- police officer, the revision of which is entrusted by section 4 of this Act to the superintendent 
pointment or re- 


moval of poliee Of police, Act XXIV. 1837, sect. 5. 


officers. 


The orders of the 2080. The orders of the superindent of police in regard to the appointment, suspension, 
feoti” , or removal of a police officer of a magistrate, or joint magistrate, passed under the above 


Y provisions, are not open to revision by the nizamut adawlut. Act XXIV. 1837, sect. 6. 


Anpeals' fan 2081. Appeals from orders for the removal of police officers on the establishment of 
the magistrate and collector, who are also employed in the revenue department, lie to the 


the commissioner ; unless a regular criminal trial has been held, in which case it would lie to 
the session judge. C. O. No. 177 of vol. 2. W% P. 


; Appeal ney be 2082. Commissioners may receive and act upon petitions from suspended officers for- 
orwarde . ° 

dawk ; : warded by the dawk, provided they are written on stampt paper. Const. No. 344. 

or may be present- 2083. Police officers dissatisfied with the orders of a magistrate are permitted to pre- 
ed to the magis- 


trate, who is to sent their petitions of appeal to the magistrate, if written on the proper stampt paper ; 
: ‘them with 


of the and, if presented within the usual period allowed to appellants, the magistrate is bound to 
ene Nausea forward the appeal with the papers of the case for the orders of the superintendent of 
police. In case the officer suspended or dismissed does not present his petition of appeal 
to the magistrate within the period allowed, the magistrate is to refuse to accept it, and 
is to refer the officer to a personal appeal at the office of the superintendent. ©. O, 


Sup. Pol. LZ. P. No. 20 of 1838. 


If tho appeal is 2084. - If the course prescribed in the above order is not adopted by police officers 
pec appealing, they must forward to the superintendent with their petitions of appeal copies of 
‘opies of 


ingsap- the proceedings ordering their dismissal, without which their petitions will not be attended to. 


pealed against.  €§ Ong of the two courses referred to must be followed. ©. O. Sup. Pol. Z, P, No. 24 of 
1844. 
Facilities to be 2085. When appeals are received by dawk, and no one is present at the station of the 
given for personal 


attendance of ap- Commissioner to attend at their hearing, they may, without objection, be taken up and dis- 

sear oe ed posed of as the commissioner may find to be most convenient, with reference to the other 

peal. business which demands his attention. But where parties interested in an appeal, whether 
as principals or agents, are in attendance, the hearing should invariably be held by the 
commissioner in his public office, with a sufficient previous notice of the day fixed by 
him for the purpose, so that those concerned may have full facility for appearing, and for 
making such statements as they may wish to offer in support of their applications. The 
order on the appeal should also be passed in their presence, and personally explained to 
them by the commissioner. ©, O. Govt. W. P. No. 49A, January 11, 1854. 


Police officers 2086. If the darogah of a jurisdiction, or any officer under his authority, is guilty 
corruption, extortion, or oppression, or commits any act repugnant to this regulation, he 
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is liable to be committed(a) by the magistrate to take his trial for the same before the 
sessions court, or to be prosecuted for damages in the civil court, at the option of the party 
injured. Beng. Reg. XXIL. 1793, sect. 22. Ben. Reg. XVII. 1795, sect. 20. Ced, Prov. 
Reg. XXXV. 1803, sect. 21. ©. O.No. 35 of vol. 1. 


2087. A magistrate is competent, whenever he sees reason to suspect that any charge 
of corruption or extortion preferred against his police officers is false and unfounded, to 
call on the person preferring the charge to give security for his attendance until the final 
decision of the case. Const. No. 731. 


2088. Whenever the local government, or the head officer of a department or office 
under government, is of opinion that there are good grounds for making a public enquiry 
into the truth of any imputation of corruption, extortion, embezzlement, or other malversa- 
tion, committed at any time during tenure of office by any ministerial or police officer subject 
to the jurisdiction of the courts of the East India Company, and subordinate to such govern- 
ment, or employed in such department or office as the case may be, it is lawful for such govern- 
ment, or any such head officer as aforesaid, to prosecute such officer on the part of govern- 
ment in a criminal court, or to nominate some person to conduct such prosecution. And it 
is also lawful for such government, or head officer as aforesaid, in their or his discretion, to 
undertake on the part of government the prosecution in a criminal court of any such charge 
as aforesaid, which may be brought by an aggrieved private party against any such minis- 
terial or police officer, and such prosecutions as aforesaid are not to be barred or affected 
by reason of the party prosecuted having ceased to be in the service of government at the 
time at which the charge may be brought against him. Act XXXII. 1852, sect. 1. 


2089. Provided always that no collector, magistrate, nor head of an office in the salt, 
abkaree, or customs department, under the grade of commissioner, is to commence or 
undertake a prosecution under this Act, until he shall have obtained the permission of the 
court, board, or officer, to whom he is immediately subordinate, to institute the same. 
Act XXXII. 1852, sect. 2. 


2090. Where a deputy magistrate committed a police officer on the prosecution of 
government without the commissioner's sanction, and the judge returned the case with 
directions that such sanction should be obtained, and the prisoner was afterwards re-com- 
mitted on such sanction and tried; it was held that the proceedings were regular. Reports 
W. P. 1855, part 2, page 81. 


2091. No collector, magistrate, judge, or other officer, who may prosecute any officer 
under this Act, or cause such prosecution to be instituted, or who may conduct any preliminary 
investigation into the conduct of such officer connected with such prosecution, nor any of his 
-deputies, assistants, or subordinate officers, is to act as judge in any such prosecution. 
Act XXAII. 1852, sect, 3. 


(a) A magistrate js of course competent to pass sentence of punishment on his own authority, to the extent of the 
powers vested in him by regulations passed subsequently to those cited above, if he consider such punishment adequate to the 
degree of criminality of the accused, See Const. No. 287, The subject of corruption, &c. will be found more fully treated 
of in a subsequent part of the work. 
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spiicsaie the tse 2092. Any police darogah, mohurir, or jemadar, appl ying for leave of absence, is to 
paintwont and #8- name an individual for the approval of the magistrate to officiate for him during his absence ; 
ciating. and the person, who is appointed to act, is to receive, during his absence, the entire allow- 
ances of the police officer for whom he officiates, or such part thereof as the magistrate, in 
each instance, judges it proper to fix. The burkundazes are to submit their applications to 
the magistrate through the darogahs ; and the persons nominated to act during their absence 
are to receive the entire salaries of the individuals for whom they officiate, or such part 
thereof as is fixed by the magistrate. In the event of the absentee’s exceeding the period 
of his leave, the darogah is to report the circumstance for the orders of the magistrate. 
Reg. XX. 1817, sect. 7, cl. 1. 


Acting derogah 2093. Whenever a police darogah is suspended from office, and it is found necessary 
pe receive full sa- 


to appoint an acting darogah, the latter is to receive the full salary of the office whilst 
Suspended daro- he is so employed. If the darogah is acquitted of the charge against him, the magis- 
est i erigtee® trate, or sessions court, before whom the trial is held, is to report for the considera- 
a tion and orders of government, whether the darogah appears to be entitled to receive the 
whole or any part of the salary of his office for the time of his suspension. C. O. No. 51 of 

vol. 1. 


Rragran 2094. The above order is not strictly applicable to the case of a person holding the 


rogah of one thane office of a police darogah, and receiving his salary as such during his temporary appointment 
is putin tempora- 


ry charge ofan- to the charge of another contiguous thana, while the darogah of the latter is under suspension. 
other during the 


suspension of the But if any additional allowance appears proper, in consideration of the additional duty, it 
darogah of the lat- 


ag should in the first instance be paid out of the salary of the suspended darogah, subject to the 
provision, given above, for cases of ultimate acquittal : and in such cases the magistrate ap- 
pointing the officiating darogah is to regulate the amount of the allowance to be received by 


him, according to the extent of the trust, and the additional duty to be performed. C. O. 
No. 198 of vol. 1. 


Extra expenses 2095. Any extra expenses occasioned by the neglect of a superior court's order, 
occasioned by delay 


of magistrateto directing the restoration of a native officer to office, are to be retrenched from the allow- 
obey orders of re- 


storation. ances of the person by whose fault the restoration has been delayed after receipt of orders 
to that effect. (©. O. No. 254 of vol. 1. 


oar ee officers of 2096. The magistrate of Burdwan was censured for arresting a police darogah of 
to be arrested in Beerbhoom, while in the execution of his duty in serving a warrant issued to him by the 
another while in the 


execution of their magistrate of the latter district ; and was informed that he should have postponed requiring 


me the darogah’s attendance, until he had completed the duty on which he was deputed by 
his immediate superior. Const. No. 851. 


* 


Serre 2097. Writsfor the apprehension of the person, or for requiring the personal atten- 
persne! oe @. dance of police officers under civil processes, are to be issued through the magistrate. This 
ed erough pede ule does not of course apply-to notices or proclamations not requiring personal attendance, 


or to processes which give the party the option of appearing in person or by vakeel. O. O. 
No. 208 of vol. 3. LZ. B 
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2098. The magistrates in the lower provinces are authorized to remit by collectorate 
drafts the proceeds of property belonging to deceased police officers when dying at a dis- 
tance from their homes. C. O. Sup. Pol. ZL. P. No. 16 of 1844. 


2099. <A police darogah especially deputed to make local enquiries ina thana not 
immediately under him and distant from his own, may be allowed travelling charges; but 
it is to be distinctly understood that this indulgence is not to extend to cases in which 
darogahs follow criminals into other thanas than their own in the ordinary course of duty. 
On extraordinary occasions, however, of the latter description where darogahs have to 
pursue criminals for days together through one or more districts, the superintendent 1s 
authorized to pass their bond fide travelling expenses. Great caution is to be observed 
in the deputation of darogahs to other thanas, and such a measure should be adopted only 
in peculiar and important cases. C. O. Sup. Pol. LZ. PF. No. 3 of 1846. 


SECTION V. 
OF THE DEPUTATION OF BURKUNDAZES TO THE SUDDER STATION. 


2100. Whenever a burkundaz is despatched to the magistrate’s court, the jemadar, 
or other police officer, by whom he is despatched, isto deliver to him a certificate, show- 
ing the name of the burkundaz, and the date and time of his despatch, agreeably to the first 
three columns of the form No. 1 (No. 11 of appendix C), Reg. XX. 1817, sect. 7, cl. 2. 


2101. On the arrival of the burkundaz at the sudder station, he is to proceed to the 
nazir of the foujdaree court, who is to insert in the fourth column of the paper the date and 
hour of his arrival ; and, in the event of an unnecessary delay appearing on comparing the 
date of his despatch from the thana with that of his arrival at the sudder station, is to 
report the circumstance to the magistrate. Reg. XX. 1817, sect. 7, cl. 3. 

2102. On the departure of the burkundaz from the sudder station, he is again to pro- 
ceed to the foujdaree nazir, who is to note in the fifth column the date and time of his 
departure ; and on his arrival at the thana station, the certificate is to be delivered up to 
the darogah, mohurir, or jemadar, who, in the event of the burkundaz having loitered on 
the road, is to report the particulars for the orders of the magistrate. Reg. XX. 1817, 
sect. 7, cl. 4. . 

2103. Police officers bringing in witnesses or defendants should not be allowed to re- 
main in attendance at the cutcherry, while the examinations of such persons are being 
taken; as it interferes with their proper duties; and as @eir object is frequently to see 
that the witnesses and others adhere to the story, which they have been previously com- 
pelled or instructed to state at the thana. C. O, Sup. Pol. ZL. P. No. 10 of 1846. 
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OF CHOKEEDARS. 


Iu cities, 2104. The provisions of this Act shall have effect in the cities and stations in ‘whieh 
KXII. 1816 has heretofore been in force, and in every other city, station, 
the Act is to epply. sown suburb, and bazar in the presidency of Fort William in Bengal to which the local go- 
vernment at any time may extend the same by notification in the official gazette. Provided 
always, that this Act shall not be extended to any city, town, suburb, or bazar, unless there 
be therein (or in some other city, town, suburb, or bazar with which the same may be united 
as hereinafter provided) a police station under an officer of a grade not below that of jemadar; 
nor to any agricultural village. Act XX. 1856, sect. 2. 


Unions may be 2105. The government may, by notification to be published in the official gazette, 
cai unite, for the purposes of this Act, any city, town, suburb, station, or bazar, or any part or 
parts of a city, town, suburb, station, or bazar, with any other city, town, suburb, station, 
or bazar, or part or parts of a city, town, suburb, station, or bazar; and in such case all the 
provisions of this Act applicable to a city, town, suburb, station, or bazar shall apply to such 
union. Act XX. 1856, sect. 3. 


Pe ahkvanrpaager tl 2106. For the purposes of this Act the local government may define and declare the 
ties, towns, &c. limits of any city, town, suburb, station, bazar, or union, and all occupiers of houses within 
any such city, town, suburb, station, bazar, or union, as aforesaid, or within such limits as 
shall be so defined as aforesaid, shall be liable to be assessed or rated according to the provi- 
sions of this Act for the purpose of maintaining the chokeedars appointed to be maintained 


in such city, town, station, suburb, bazar, or union. Act XX. 1856, sect. 4. 


Houses let to 2107. If any house be let out in portions to different persons, or be let out to 
lodgers how to be or 
occupied by lodgers or travellers, the person who shall so let the same, or who shall receive 
the rents or payments from such persons or lodgers or travellers, shall, for the purposes of 
this Act, be deemed to be the occupier of such house. Act XX. 1856, sect. 5, 


tne fore) 2108. The magistrate may cause & name to be given to any street and affixed in such 
of street or number place or places as he may think fit, and may also cause a number to be affixed to every 
house in any street or mohullah for the purpose of identifying such house; and if any person 
shall wilfully remove, obliterate, or destroy such name or number, he shall be liable, on con- 


viction by a magistrate, to a fine not exceeding twenty rupees. Act XX. 1856, sect. 6. 


aint to 2109. The magistrate shall determine the number of chokeedars to be maintained in 
of chokecdars.. any city, town, or other such place as aforesaid; but the number of chokeedars so to be 
Pann is0: maintained shall not exceed one to every twenty-five houses. Act XX. 1856, sect. 7. 


Gradee and wages 2110. The chokeedars appointed under this Act may be different of grades, and the wages 
of chokeedars. = he paid to the several grador@all be determined by the magistrate. Act XX. 1858, sect. 8. 


Magistrate to de- 2111. The magistrate shall determine the total amount required to be raised in any 
tbe taliel sas year in any city, town, or other such place as aforesaid, for the purpose of maintaining the 
chokeedars appointed to be maintained therein, and for the purposes specified in sections 
33, 34, 35, and 36, of this Act, together with such sum asthe magistrate may consider 


annually. 
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necessary td provide against the contingency of losses frei defaulters in the current year, 
aad the amount of 
Act XX. 1856, sect. 9. | 

2112, The tax to be levied in any city, town, or other place as aforesaid, for the pur- 
poses‘of this Act, may be either an assessment according to the ciroumstances ‘and the property 
to be protected of the persons liable to the same, or a rate on houses and grounds according 
to the annual value thereof. The local government, on the report of the magistrate and 
commissioner of circuit, shall determine in each case whether the tax to be levied shall be such 
assessment or such rate. Act XX. 1856, sect. 10. 


2113. Ifthe tax be an assessment according to the circumstances and the property to 
be protected of the persons liable to the same, the aggregate sum to be raised by such tax 
shall not exceed the average rate of two annas per mensem for each house, and the amount 
assessed in respect to any one house shall not be more than the pay of a chokeedar of the 
lowest grade. If the tax be arate on houses and grounds, it shall not exceed five per 
centum of the annual value thereof. Act XX. 1856, sect. 11. 


2114. For the purpose of making a rate under this Act, the annual value of the 
houses and grounds liable to the rate shall be computed and ascertained upon an estimate 
of the gross annual rent at which the same might reasonably be expected to let from year 
to year. Grounds used for purposes of trade shall be liable to the rate, but grounds used 
for the purpose of cultivation or for depasturing cattle shall not be liable. Act XX. 1856, 
sect. 12. . 

2115. The magistrate may, at his discretion, exempt from the assessment or rate, or may 
relieve from the payment of his assessment or rate, any occupier who may be unable from 
poverty to pay the same. Act XX. 1856, sect. 13. | 

2116. For the purposes hereinafter mentioned the magistrate shall constitute and 
appoint a panchayat for each such city, town, or other place as aforesaid; or, when he may 
see fit to divide any such city, town, or place into convenient divisions, for each division 
thereof; and shall issue a sunnud of appointment, specifying the names, residence, business, 
or other description of the persons appointed and the period for which the appointment is 
made. Every panchayat shall consist of three or five respectable persons residing or carry- 
ing on business inor near to any such city, town, or other place, or in or near to any such 
division thereof. Provided that, instead of any one such person, the magistrate may appoint 
any person whom he may think fit to be a member of the panchayat, notwithstanding such 
person may not reside or carry on business in or near to such city, town, or other place, or 
in or near to any such division thereof. Act XX. 1856, sect. 14. 


2117. The panchayat so appointed, or the majority of them, shall, once in every 
year, if required s0 to do by the magistrate, prepare and | ‘in accordance with the rules 
laid down in the requisition, an assessment or rate upon the several persons liable to be 
assessed or rated in respect of their occupation of property within the district (whether city, 
town, or other place as aforesaid, or any division thereof) for which the panchayat shall be ap- 
pointed, and shall enter the same in a list which shall specify the names of the several occu- 


1 
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piers of property within the district liable to be assessed or rated under the provisions of this 
Act, the trade, business, or other description of such occupier, the property occupied, and the 
amount payable monthly by such occupier. If the tax be a rate on the annual value of the 
property occupied, such annual value and the total amount of the annual rate shall also be 
specified. The requisition of the magistrate to the panchayat to make out such list shall be 
in the form marked A(a) or B(d) as the case may be, set forth in the appendix to this Act 
annexed or to the like effect. Act XX. 1856, sect. 15. 


(a) APPENDIX A. 


To [Here insert the nomes, places of abode, business, or other description of the panchayat. ] 

I do hereby require you, the panchayat appointed under Act XX. of 1856, with all reasonable expedition, not exceeding 
(Here insert a period to be fined by the magistrate) from the date hereof, to make out and forward to me, the under-signed 
magistrate of the zillah of , & fair and equitable assessment upon the several occupiers of houses, shops, and 
buildings, in the (Here describe the city, town, place, or division,) for the purpose of raising the sum of rupees required 
for the maintenance of chokeedars for the year commencing on » and other expenses authorized by Act XX. of 1856, 
You shall regulate and determine the amount of assessment to be levied from every such occupier according to the circum- 
Stances and the property to be protected of each person, But the amount assessed in respect of any one house shall not 
exceed rupees (Here insert the pay of a chokeedar of the lowest grade) and the aggregate amount assessed 
shall not exceed the average rate of 2 annas per mensem for each house, shop, or building in the district. 

If the occupier of any house in the said district shall be unable, on the ground of poverty, to pay the assessment to 
which he is liable under this Act, you shall exempt him from the same ; but the property occupied, together with ‘the name 
and description of such occupier, shall be specified in the list, together with the ground of exemption. 

If any house be let out in portions to different persons, or be let out to or occupied by lodgers or travellers, the person 
who shall so let the same, or who shall receive the rents or payme nts from such persons or lodgers, or travellers, shall be 
deemed the occupier of such house, and shall be assessed accordingly. 

The assessment which you are hereby required to make shall specify the name of every occupier of property liable to 
to be assessed, the name, trade, or business, or other description of the person assessed, the annual assessment, and the quota 
payable monthly ; and may be in the following form, or to the like effect :— 


Property occu~ 


Profession or business Amount of monthly 
pied. 


Name of occupier. or other description. payment. 


APPENDIX B, 


To [Here insert the names, places of abode, business,-or other description of the panchayat. ] 

I do hereby require you, the panchayat appointed under Act XX of 1856, with all reasonable expedition, not exceeding 
(Here insert a peried to be flued by the magistrate) from the date hereof, to make out and forward to me, the undersigned 
magistrate of the sillah of ) & fair and equal rate upon the several occupiers of houses, shops, and buildings, 
and of grounds occupied for the purpose of trade or business, in the (Here describe the city, town, place or division), 
for the purpose of refiing the sum of Rs. required for the maintenance of chokeedars for the year commenc- 
ing on , and other expenses authorized by Act XX of 1856. You shall regulate and determine the amount 
of the rate to be levied from every such occupier according to the annual value of the property occupied. 
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2118. The panchayat shall, if required by the magistrate so to do, instead of making 
a new assessment or rate, revise and amend the assessment or rate then in force. Act XX. 
1856, sect. 16. 


2119. When an assessment or rate shall have been made or revised, as the case may 
be, the panchayat shall forward to the magistrate the list containing the same; and the 
magistrate shall revise, and, if necessary, amend and settle it. Act XX. 1856, sect. 17. 


é 


2120. When the assessment or rate shall have been settled, the magistrate shall sign 
the list, and shall cause one copy thereof, together with a notification prepared according to 
the form marked C(a) in the appendix to this Act, or to the like effect, and written in the lan- 


The rent at which any such property may reasonably be expected to let for one year shall be deemed the annual value 
of such property. The rate shall be an equal per-centage, not exceeding 5 per cent, of such annual value, 

Any person occupying ground for the purpose of trade is to be rated in respect thereof; but a person occupying ground 
for the purpose of cultivation or for depasturing cattle, is not to be rated in respect thereof. 

If the occupier of any house or ground, in the said district, shall be unable, on the ground of poverty, to pay the rate to 
which he is liable under this Act, you shall exempt him from the same ; but the property occupied, together with the name 
and description of such occupier, shall be specified in the list, together with the ground of exemption. 

If any house be Jet out in portions to different persons, or be let out to or occupied by lodgers or travellers, the person 
who shall. so let the same, or who shall receive the rents or payments from such persons or lodgers, or travellers, shall be 
deemed the occupier of such house, and shall be rated accordingly. 

The rate which you are hereby required to make shall specify the name of every occupier of property liable to be rated, 
the name, and the trade, or business, or other description of the person rated, the annual rateable value of the property, the 
annual rate, and the quota payable monthly ; and may be in the following form or to the like effect :— 


Profession or busi- 
Property occu- Name of occu- i Annual value Amount of monthly 
pied. pier. a gholien = of property. Annual rate, payment. 
(a) APPENDIX C. 


An assessment (or rate, as the case may be) made for (Here describe the city, town, village, or other place or division 
for which the rate is made) upon the several occupiers of houses and other property in the said district, pursuant to Act XX. 
of 1856, for the purpose of maintaining chokeedars for such district, 


: Amount of monthly 
Property oc Names of Profession or busi- (or quarterly) assess- 


cupied. occupiers. nets ment (or rate). 


Whereas the above assessment (or rate, as the case may be,) has been duly made pursuant to Act XX of 1856 and has 
been revised and settled by me, the undersigned magistrate of , the several persons whose names are included in the 
5 a 
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guage of the province in which the city, town, or place is situate, to be stuck up in some con- 
spicuous place in the district for which the assessment or rate has been made; and another 
copy, together with a like notification, at the nearest police thana; and shall also cause a 
third copy to be deposited in his own office. Act XX. 1856, sect. 18. 


Assessment or 2121. Unless revised or corrected as hereinafter provided, every assessment or rate 
Hoge sey good under this Act shall stand good for one whole year, and until a new one is made; and in case 


Change of occu- the occupier of any property included in any assessment or rate shall be changed before a new 
Paton veemeat or One is made, the new occupier shall be liable in respect of such property for any portion of 
aad the assessment or rate which shall have become payable during his occupation instead of the 
former occupier thereof ; and, after notification to such person, the mapistrate may cause his 

name to be substituted in the said list for the name of the former occupier. Every assessment 

a Neve ere, OF rate which shall be revised according to the provisions of section 16 shall be deemed anew 
deemed a new one. gaggessment or rate. Provided always, that, if no new assessment or rate is made within the 
penn first three months of any year, the list of the previous year shall be re-published according to 
the provisions of section 18, and shall thereupon be deemed to be the assessment or rate for 


the current year, and shall be open to appeal under the next succeeding section. Act XX. 
1856, sect. 19. 


Appeal from as- 2122. Any person assessed or rated, who shall be dissatisfied with his assessment or 
sessment or rate. : , ‘ 
rate, or who shall dispute his occupation of any property or his liability to be assessed or 
rated, may appeal on unstamped paper to the magistrate; and the magistrate, after making 
such inquiries as he deems necessary, by examination of the appellant on oath or solemn 
affirmation, or otherwise, may confirm the assessment or rate or amend the same. In case 
the magistrate confirm the assessment or rate, he may award costs against the appellant. 
The decision of the magistrate in such cases shall be final, and no objection shall be taken to 
any assessment or rate, nor shall the liability of any person to be assessed or rated be ques- 
tioned, in any other manner or by any other court. Provided that no appeal shall be received 
after the expiration of one month from the time of the notification of the assessment or rate 
prescribed by section 18, or of the notification of the substitution of the name of an occu- 
pier under section 19, unless the magistrate, upon reasonable cause shown, shall extend the 
time for receiving such appeal. Act XX. 1856, sect. 20. 


j, Commabsaloneeict 2123. The commissioner of circuit, with the consent of the local government, may, at 
revision of assens- any time, direct the magistrate to revise the assessment or rate of any city, town, or other 
place as aforesaid, specifying the reasons which, in his opinion, render such revision necessary ; 


Limitation of ap- 
peal. 


said assesstaent (or rate) are hereby required to pay the monthly (or quarterly) contributions set opposite to their names with 
regularity to the tax-darogah or other person appointed by the magistrate to receive the same, the first payment on the 10th 
day of the month next succeeding the date of this notification, and every subsequent payment on or before the 10th day of 
each succeeding month (if the tax is to be collected quarterly, the months in which the payment is to be made must de epecified) * 
or in default thereof, any arrear that may be due will be realized by distraint and sale of the personal effects of the defaulter, 
or of any goods and chattels which may be found on the premises in respect of which such defaulter is assessed (or rated) 
eud such other proceedings adopted for the recovery of the same as are allowed by law, 
Dated this day of 





Magistrate of ‘ 
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and the magistrate shall, according to such direction, revise and, if necessary, amend the same. 
Act XX. 1856, sect. 21. 


2124, The magistrate may require the panchayat to revise the assessment or rate at Pa ee ee 

; ; : Irect revision at 

any period during the year; but on every such occasion he shall address a written order to nal rg llinae 
the panchayat, specifying the reasons which render such revision necessary, and requiring to be stated. 


an amended return within a stated period. Act XX. 1856, sect. 22. 


2125. Whenever any assessment or rate is revised during the year, as provided in the a 


two last preceding sections, a revised list, together with a notification as prescribed in section oe: 
18 shall be prepared and published in the manner therein directed. And all objections to tions. 
such revised assessment or rate shall be made and dealt with in the manner prescribed in 


section 20. Act XX. 1856, sect. 23. 


2126. Ifany person appointed a member of a panchayat refuse to undertake the office, peeenly ee 
or omit to perform the duties thereof, and do not, within fifteen days from the date of his panchayat. 
appointment, show satisfactory grounds for his refusal or omission, or provide such a substi- 
tute as the magistrate approves, the magistrate may fine such person in a sum not exceeding 
fifty rupees. Act XX. 1856, sect. 24. 


2127. If the persons appointed a panchayat, or a majority of them, refuse, or omit, for ‘ uf Panchayat 0° 
a period of fifteen days after the receipt of an order from the magistrate, to perform the duties magistrate ms a 
required of them, the magistrate may himself make or revise the assessment or rate, and may tions, 
enforce the same as if it had been made or revised in the first instance by the panchayat. 
Provided that the functions of the panchayat shall not thereby absolutely cease and deter- paca 
mine, but may be resumed at any time, only not so as to invalidate any act done by the magis- 
trate under this section. Act XX. 1856, sect. 25. 


2128. No person shall be bound to act on a panchayat unless he shall reside or carry po ceeteats oy 
on business within the limits of the district for which the panchayat is to be appointed. panchayat. 
Act XX. 1856, sect. 26. 


2129. Every panchayat shall be appointed for the period of one year, and no person juste of pan 
shall be compelled to serve on a panchayat for more than one year at atime, or within less tion of service 
than three years after the expiry of previous service ; but nothing in this section shall prevent 
any person from being appointed to serve on a panchayat at any time whatsoever with his 


own consent. Act XX. 1856, sect. 27. 


2130. Ifa majority of the persons assessed or rated in any district, for which a pancha- a of pan 
yat shall be appointed, not being in arrear, make application in writing to the magistrate for only on speesie 
the removal of any member of the panchayat appointed for such district, the magistrate, if he 


think it expedient, may remove such member from the panchayat. Act XX. 1856, sect. 28. 
Vacancies in 


2131, If any vacancy shall occur among the members of a panchayat, or if ey ee 
member appointed shall refuse or decline or be unable to act, the magistrate may nominate be supplied 
and appoint another person to supply the vacancy or to act in the stead of such member, sub- 
ject to the rules already laid down as to the original appointment of members ; but such 
appointment may be made by a written communication to the person appointed, and it shall 
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not be necessary to issue 4 new sunnud under section 14 of this Act. Act XX. 1856, 
sect, 29. 


2132. The panchayat shall give notice to the magistrate of any neglect or misconduct 
ue ~O8 the part of any chokeedar within the district for which they are appointed which shall 
"come to their knowledge ; and shall also give notice of any vacancy which shall occur in 


consequence of the death or absence of any chokeedar or from any other cause. Act XX. 
1856, sect. 30. 


2133. In cities and large towns containing three or more divisions or districts, the 
magistrate may appoint a sudder panchayat consisting of not less than five members, who 
may be selected either from the members of the local panchayats or from any other residents 
of the city or town. It shall be the duty of the sudder panchayat to assist the magistrate, 
when required so to do, in carrying out generally the objects of this Act, and particularly in 
revising the assessment or rate made by the district panchayats, and enquiring into and re- 
porting on appeals preferred against the same. Act XX. 1856, sect. 31. 


_ Sher pata 2134. The chokeedars to be employed under this Act shall be appointed by the magis- 
trate, and the magistrate shall cause to be kept a register in which shall be entered the name, 
age, place of residence, and previous occupation of every person so appointed, with the date 


of his appointment. Act XX. 1856, sect. 32. 


__hppolntment of 2135. Subject to the approval of the commissioner of circuit, the magistrate may ap- 
emadars and in- ‘ ; ; i 
‘spectors. point such number of jemadars and inspectors as may be necessary for the supervision and 


and control of the chokeedars. Provided that the number of these officers shall not be greater 
than one jemadar to fifteen chokeedars, and one inspector to sixty chokeedars. Act XX. 
1856, sect. 33. 


2136. Subject to the approval of the commissioner of circuit, the magistrate may appoint 
one or more tax-collectors or darogahs and such other servants as may be necessary for pre- 
paring, or assisting the panchayat in preparing, the assessment or rate, for copying the same, 
for collecting the tax, keeping the accounts and records, and otherwise carrying out the pur- 
poses of this Act. The magistrate shall take from every tax-collector or darogah such 


security for the due disposal of the sums collected by him as may be thought necessary. 
Act XX. 1856, sect. 34. 


other establish- 
ment. 


Contingent ex- 2137. The magistrate may further incur any reasonable expense in the purchase o¢ 
penser. 


stationery, in providing badges, dresses, and weapons for the chokeedars, and for any other 
contingencies that may seem to him necessary. Act XX. 1856, sect. 35. 


Surplus funds 2138. After paying the wages of the chokeedars, and defraying the charges specified 
in the three last preceding sections of this Act, the magistrate may, with the sanction of the 
commissioner of circuit, appropriate any sum which may be available, to the purpose of 


cleansing the city, town, or place, or of lighting or otherwise improving the same. Act XX. 
1856, sect. 36. 


2189. The tax-darogahs shall prepare, from the lists hereinbefore mentioned, a register, 
which shall be attested by the magistrate or his deputy or assistant,and shall contain the 


poses. 
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names of all persons assessed or rated so far as they can be ascertained, the property in 
respect of which the assessment or ratein each case is imposed, and the amount payable 
monthly by each person. Act XX. 1856, sect. 37. 


2140. On the tenth of each calendar month, or so soon after as possible, the tax-daro- 
gah shall proceed in person or through some one of his office establishment, to collect the 
amount dué for the current month from each person subject to the tax; and for all sums 
so collected the darogah shall grant a receipt. Provided that, with the sanction of the 
commissioner of circuit previously obtained, the collection may be made quarterly in- 
stead of monthly ; and in such case, the amount due for each quarter shall be collected in 
the last month of that quarter. Act XX. 1856, sect. 38. 


2141. The tax-darogah shall remit to the magistrate, in such manner as the magis- 
trate shall direct, all sums of money collected either by himself or by any one of his esta- 
blishment; and the magistrate, or some officer of his establishment authorized on that behalf, 
shall give the darogah a receipt for every sum of money so remitted. The magistrate shall 
also cause all such sums of money to be credited to a separate fund to be called the chokee- 
daree fund of the city, town, or place, in or on account of which they are collected. Act XX. 
1856, sect. 39. 


2142, The tax-darogah shall prepare all summonses and processes to be issued against 
defaulters, and shall make the usual returns thereto, and shall keep a regular account of all 
distresses levied and sales made by him for the realization of arrears. Act XX. 1856, 
sect. 40. 


2143. On the 20th of each calendar month, or as soon after as possible, the tax-daro- 
gah shall deliver or transmit to the magistrate, in one list, a statement of all defaulters, the 
property in respect to which they are assessed or rated, the amount of the monthly assess- 
ment or rate, and the amount due from each. Act XX. 1856, sect. 41. 


2144. Onreceipt of the aforesaid list, the magistrate shall issue a summons against 
each of the defaulters therein mentioned, requiring him either to pay the demand or to at- 
tend at the cutcherry of the magistrate within a reasonable time, to be specified in the sum- 
mons, to show cause for his refusal. Act XX. 1856, sect. 42. 


2145. If any defaulter fail to appear in answer to the summons, or having appeared 
fail to satisfy the magistrate that no arrear is due from him, the magistrate may issue a war- 
rant to the tax-darogah, authorizing him to levy the whole or any part of the demand by dis- 
tress and sale of any goods and chattels belonging to the defaulter, or being at any time upon 
the premises in respect of which the arrear is due ; and the magistrate’s order as contained 
in the warrant shall be final. Act’XX. 1856, sect. 43. 


2146. The tax-darogah shall make an inventory of all goods and chattels seized under 
the magistrate’s warrant, and shall give previous notice of the sale, and the time and place 
thereof, by the beat of drum in the district in which the property is situated. If the arrear 


be not paid with costs, or the warrant be not in the meantime discharged or suspended by the 
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magistrate, the goods and chattels seized shall be sold at the time and place specified, in the 

most public manner possible; and the proceeds shall be applied in discharge of the arrears and 

be scaled how & costs; and the surplus, if any, shall be returned on demand to the person in possession of 

Returns of sale, the goods and chattels at the time of. the seizure. The tax-darogah shall make a return of 

all such sales to the magistrate in the form specified in appendix D(d); and the costs upon 

Gas: every such proceeding shall be such as are mentioned and set forth in appendix E&) annexed 
to this Act. Act XX. 1856, sect. 44. 


APPENDIX D. 





Amount of] Amount of | Inventory Amount 

















Names of : of property | Date of | Date of | Property | realized on|Purchaser’s| Ba- 
District.| defaulters. de ee i ak lel ger distress. sale. sold, each arti-| name. | lance. 
derdistress. cle. 
APPENDIX E. 
Table of Fees payable in distraints under this Act. 
Sum distrained for. | Fee, 
Rs, As. 
Under 1 Rupee ; 0 4 
1 and under : Rupees = 0 8 
3 ” a i  : o 1 0 
5 ie io ‘6 ee at os Sei q- ‘esses 1 8 
10 “ 16 Oy, 2 0 
15 * 20 ™ 2 8 
30 ” 95 vs a oa rs 2 ss Nween 3 0 
25 9” 30 9 e e 8 8 
30 ” 385 ” ee . 4 0 
35 5s 40 ‘ 5 5 4 8 
40 - 45 ‘ 5 0 
45 99 50 Lh) ee 5 8 
50 ie 60, . 6 0 
60 bd] 80 9 7 8 
80 ” 100 % e 9 0 
Above 100 oo 5 ang we 20Cté“‘CéC SS 10 0 





The above charge includes ali expenses, except when peons are kept in charge of property ocean eee 
annes must be paid daily for each man. 
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2147. Any tax-darogah or other servant appointed under this Act, and any chokeedar — ponalty for 
or officer of police, who shall purchase any property at any such sale as aforesaid, shall be 
liable, upon conviction before a magistrate, to a penalty not exceeding fifty rupees; and the 
property shall be confiscated. Act XX. 1856, sect. 45. 


2148. If no sufficient goods or chattels belonging to a defaulter, or being upon the gate of 
premises in respect of which he is assessed or rated, can be found within the district in which rally 
the premises are situate, the magistrate may issue his warrant to the nazir of his court 
for the distress and sale of any personal property or effects belonging to the defaulter 
within any other part of the jurisdiction of the magistrate, or for the distress and sale of 
any personal property belonging to the defaulter within the jurisdiction of any other magis- 
trate whatsoever; and such other magistrate shall back the warrant so issued, and cause it to 
be executed, and the amount, if levied, to be remitted to the magistrate issuing the warrant: 

Act XX. 1856, sect. 46. 


2149, All goods and chattels, except tools or implements of trade, which may be found ay goods found 
upon any premises in respect of which an arrear is due, shall be liable to be distrained for pm  Hromises lable 
the recovery of such arrear. If the goods and chattels belong to any person other than the 
defaulter, the defaulter shall indemnify the owner of such goods and chattels from any Rca 
damage he may sustain by reason of such distress or by reason of any payment he may make nified by the de- 
to avoid such distress or any sale under the same. Provided that no distress shall be made ei 
for any arrears due under this Act after the expiration of six calendar months from the time 


when such arrears became due. Act XX. 1856, sect. 47. 


2150. Every person who shall wilfully obstruct or molest any tax-darogah or any of his Psst ra ask oe 
establishment, in the performance of their duties under this Act, or shall fraudulently conceal, gah in the execu- 
remove, or dispose of any of his property for the purpose of avoiding a distress under the ” 
provisions of this Act, or shall knowingly assist any other person in so doing, shall be liable, 
on conviction before a magistrate, to a penalty not exceeding fifty rupees. Act XX. 1856; 
sect, 48. 


2151. The magistrates shall receive and try all complaints preferred on oath or sp istrates to 
solemn affirmation against any tax-darogah or other person appointed under this Act for ea breora teat en 
extortion, malversation, or other misconduct in the discharge of his duty. On proof of any oT a ee 
such offence, the tax-darogah or other person as aforesaid shall be liable to dismissal from epee era 
office, and to imprisonment, with or without labor, for a period not exceeding six months; tortion, &c. 
and may also be compelled to refund any money corruptly or unduly exacted or received, 
and to deliver up any effects which may have been illegally distrained or sold, or the value 
thereof, or in default and until such delivery or refund be made, shall be liable to further 
imprisonment, with hard labor, for not more than six months. But nothing in this section 
shall be taken to prevent the magistrate from committing any tax-darogah or other person as 
aforesaid for trial before the sessions court, or to limit the power of the sessions court in 
repard to the punishment of such offences under the general law. Act XX. 1856, sect. 49. 


2152. The chokeedars, and the jemadars and inspectors appointed under this Act aromerss. dation, 
shall exercise all the powers, and perform all the duties, and be subject to all the liabilities 
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of police officers as prescribed in the general regulations of the Bengal code or Acts of the 
government of India for the time being in force, so far as such powers, duties, and liabili- 
ties are not inconsistent with, or otherwise expressly provided for by this Act. The chokee- 
dars, and the jemadars, and inspectors, are in all respects subordinate to the police darogah 
of the thana, within the limits of which they may be employed. Act XX. 1856, sect. 50. 


2153. Every chokeedar appointed under this Act shall wear a badge with a number, 
and the name of the city, town, place, or division for which he is appointed, engraved 
thereon. Act XX. 1856, sect. 51. 


2154, First.—LEvery chokeedar and every jemadar and inspector appointed under this 
Act shall have power, without warrant, to apprehend and convey immediately to the nearest 
police station any person or persons taken in the act of committing any heinous offence, or 
whom he shall have just cause to suspect to be about to commit or to have committed a hein- 
ous offence, or against whom a hue and cry shall be raised. Second.—He shall have power to 
prevent obstructions and nuisances on the roads and streets. Zhird.—He shall give imme- 
diate intelligence to the police darogah of the resort to his division of any receivers of stolen 
goods, or of any robbers or other persons of notorious or suspected character, or of any 
circumstances likely to occasion a breach of the peace. Fourth.—He may stop, examine, 
and, if necessary, detain, any person who shall be reasonably suspected at any time of having 
or conveying any thing stolen, or who shall be found between sunset and sunrise lying or 
loitering in any highway, yard, or other place, and unable to give a satisfactory account of 
himself, and may convey such person to the nearest police station. Act XX. 1856, sect. 52. 


2155. If a chokeedar or other police officer be unable to effect an arrest, he may re- 
quire all persons present to assist him; and any person who refuses or neglects to comply 
with such requisition, shall be liable, on conviction by a magistrate, to a fine not exceeding 
fifty rupees, or to imprisonment not exceeding two months. Act XX. 1856, sect. 58. 


2156. On the fifteenth day of each month, or on such other day not later than the 
fifteenth day of the month as the magistrate may appoint, the chokeedars and the jemadars 
and inspectors (if any) shall be mustered at the thana to which they are attached, and the 
police darogah or the mohurir of the thana shall there pay them the wages due to them up 
to the close of the preceding month, and shall at the same time take the receipt of each cho- 
keedar in an official register of receipts prepared for the purpose; and the darogah, after 
signing the register in attestation of its correctness, shall transmit the same to the magistrate. 
Act XX. 1856, sect. 54. 


2157. Any chokeedar and any jemadar or inspector appointed under this Act, who is 
convicted of neglect of duty or misconduct, shall be liable to fine to an extent not exceeding 
half a month’s wages, or to imprisonment for any period not exceeding six months. 
Act XX. 1856, sect. 55. 

2158. The magistrate may suspend or dismiss any officer appointed under this Act 
whom he shall think remiss or negligent in the discharge of his onre or otherwise unfit for 
the same. Act XX. 1856, sect. 56. - 
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2159. All fines levied under this Act shall be credited to the chokeedaree fund, and held 
available for the purposes of this Act. Act XX. 1856, sect. 57. 


2160. Assistants to magistrates vested with special powers, and deputy magistrates 
vested with special powers, when posted at stations other than the sudder station of the 
magistrate, and empowered, under Act X. 1854, to try cases without reference from the 
magistrate, may exercise all the powers hereby vested in®a magistrate ; and any assistant 
or deputy magistrate vested with special powers may perform any of the duties hereby 
assigned to a magistrate when referred to him by the magistrate to whom he is subordinate. 
Act XX. 1856, sect. 58. 


2161. All the proceedings of a magistrate. under this Act, except as otherwise spe- 
cially provided, shall be subject to the control of the commissioner of circuit; and all the 
proceedings of the commissioners of circuit shall be subject to the control of the local govern- 


2162. Nothing contained in this Act shall extend to the town of Calcutta. Act XX. 
1856, sect. 60. 


2163. Wherever in this Act or in any appendix thereto, there is nothing in the context 
requiring a different interpretation—the word “magistrate” shall include a joint magistrate, 
and any person lawfully exercising the powers of a magistrate: the word “house” shall 
include any shop or warehouse: the word “bazar” shall mean any place of trade where 
there is a collection of shops or warehouses: the word “ district” shall mean a city, town, 
bazar, or union, or any division thereof: the expression “police darogah” shall include any 
tuhseeldar or naib tuhseeldar entrusted with police jurisdiction, Act XX. 1856, sect. 61. 


2164. It is the duty of the darogahs, under the guidance and instruction of the 
magistrate, to keep up at their thanas a complete register of the village watchmen, employ- 
ed within their respective limits, drawn out according to the form No. 6 (No. 19 of appendix 
B); and upon the death or removal of any of the watchmen, the landholders and other 
persons, to whom the right of nomination to such vacancies belongs, are to send the names 
of the persons, whom they appoint, to the darogah of the jurisdiction, that they may be 
registered by him as above directed.(a) Reg. XX. 1817, sect. 21, el. 1. 


2165. For the more complete formation of the above register, and to enable the 
magistrates at all times to ascertain what number and descriptions of watchmen and guards 
are maintained in aid of the police throughout their respective jurisdictions,—every land- 
holder, farmer, merchant, or other person, employing paiks, chokeedars, pasbans, nigabans, 
burkundazes, or any other description of watchmen or guards, is to transmit, in the first 


(a) Under this rule the Calcutta Court held that there is a legal obligation on sumeendars, or other persons to whom the 
right of nomination belongs, to nominate chokeedars. But as the right of nominating chokeedars is not vested by law in any 
particular party, that question must be decided by local custom. It was also held that there is no penalty prescribed in the 
law by which « magistrate can punish any person for not, appointing a chokeedar; and that therefore he cannot award auy 
punishment under his general powers. Reports L. P, 1854, part 2, page 175. It would seem, however, from the recorded 
opinions of the judges that the majority did not in fact hold that a magistrate could not under his general powers punish for 
an offence for which the law has specified no penalty. : 

Cc 


Fines how to be 
posed of. 


Jurisdiction. 


Proceedings of ma- 
gistrate and com- 
missioner of circuit 
respectively subject 
to control of local 


envarnmant 


Act not to apply 
to town of Cal- 
cutta. 


Interpretation of 
Act. 


Villag 


Darogahs to keep 
up register of cho- 
keedars. 


Landholders, &c. 


plo 


an 
them wu 
gistrate 


390 _ OF THE OFFICERS OF POLICE. 


month of each succeeding Bengal, Fussily, or Willaity year (according to the era current 
in the district) made up to the last day of the preceding year, a list thereof, specifying 
the names, occupations, places of residence, and allowances in land or money, of the several 
persons entertained by them, to the magistrate of the zillah or city in which they are em- 
Penalty in cases ployed. Any neglect to furnish such lists (especially after being called upon by the ma- 
of neglect or wilful gistrate), as well as any wilful gomission to include in them persons actually employed as 
guards or watchmen, of any denomination, is liable to a fine to government not exceed- 
ing 200 rupees, to be determined by the magistrate according to the situation of the party 
and circumstances of the case. Reg. XII. 1807, sect. 21. 


Lista to be fur- 2166. All private servants employed as guards, watchmen, &c. come within the rules 
eranuy capeel of sect. 21, Reg. XII. 1807. The magistrates are carefully to enforce the provisions of that 


as guards, &c. law, taking care that the lists required are regularly given in to themselves, as well as to the 
assistants or deputy magistrates in charge of sub-divisions. ©. O. Sup. Pol. L. P. No. 3 


of 1847. 
: iy peel ts 2167. Any fine imposed in conformity to the above provision should be commuted, if 
vied ; : nee ; bier aak i 
whom. not paid within a given time, to imprisonment for a limited term.*—In the absence of the 
*y. para. 1847. 


zumeendar, the actual manager of the estate is the responsible person, and should be pro- 
ceeded against in default of compliance with the above requisition. Const. No. 1150. 


Giandedace: als 2168. The village watchmen are subject to the orders of the darogahs. Reg. XX. 
subject to daro- 
and are not zu- 2169. Under the above provision, chokeedars cannot be considered in the light of 
meendar’s #8er- 


zumeendar’s servants. Const. No. 1281. 


re en 2170. Village watchmen who reside within one coss of the thana to which they 
and how to make are subject, are to report daily to the thana all occurrences connected with the police, 
at the ‘ . . , ° . ‘ 
which have happened in their respective villages during the preceding twenty-four hours ; 
—village watchmen, residing from one to three coss distant from the thana, are to furnish 
similar reports twice every week ;—and all other watchmen, whose residence is situated 
ata greater distance, are to report once in every week, or fortnight, as they are specially 
instructed by the darogah so todo. Reg, XX. 1817, sect. 21, cl. 3. 


Reports of cho- 2171. All occurrences reported by the village watchmen are to be recorded by the 
keedars to be eu- mohurirs in the thana diaries; but it is not to be considered necessary to enter in such 
diaries. 


diaries the reports of watchmen, who have no communications to make further than that 


the peace of their divisions has been undisturbed since their last report. Reg. XX. 1817, 
sect. 21, cl. 4. 


Duties of chokee- 2172. The village watchmen are to apprehend and send to the darogah, or other po- 
~” lice officer presiding at a thana, any person who is taken in the act of committing murder, 

1 robbery, housebreaking, or theft ; also proclaimed offenders, and persons against whom a 

hue and cry has been raised of their having been concerned in a recent criminal offence. 
It is farther the special duty of the village watchmen to convey to the thana immediate 
intelligence of any robbers, who have concealed themselves in their respective villages or 


in the adjacent country ; and also of any vagrants, or other persons who are lurking about 


to the 
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the country without any ostensible means of subsistence, and who cannot givea satisfactory 
account of themselves. It is likewise the business of the village watchmen to convey early 
intimation to the thana of all murders, robberies, burglaries, thefts, violent affrays, and 
other heinous offences, perpetrated in the villages or places in which they are stationed. 
Reg. XX. 1817, sect. 21, cl. 5. 


2173. The report of the village watchmen to the police officers of the regular estab- 
lishments is to be made verbally ; and they are not, unless they appear as prosecutors, to 
be sworn to their depositions at the thana, or to be detained at the thana, or sent into the 
magistrate’s court, unless on account of misconduct, or under the special orders of the 
magistrate. Reg. XX. 1817, sect. 21, cl. 6. 


2174. The darogahs are invariably to ascertain and report, when making enquiries on 
the occasion of any robbery, burglary, or theft, the conduct of the village watchmen ; and 
whether they were present at their posts when the offence was perpetrated ; if not, the 
cause of their absence, and whether there is reason to believe that they were themselves 
concerned in, or connived at, the commission of the crime. In the event of any neglect or 
suspicion of criminality attaching to a village watchman, the darogah is either to send the 
individual to the magistrate with a separate report of the grounds of the charge exhibited 
against him and evidence to establish the same, or 1s to forward a report in the first instance 
and wait the instructions of the magistrate, asthe nature of the alleged offence dictates. 
In the event of any gross neglect or misconduct in the discharge of his duty, as a police 
officer, being established against a village watchman, he is liable to dismission fron: his 
station by order of the magistrate, independently of any punishment to which he is subject 
for specific acts of criminality under the Jaws and regulations in force. Reg. XX. 1817, 
sect. 21,cl. 7. 


2175. Chokeedars cannot be fined for neglect of duty without a judicial enquiry. Con- 
viction and punishment can only follow proof of the offence; and therefore the neglect 
charged must be established by evidence. Appeals in such cases lie to the session judge and 
not to the superintendent of police. Reports L. P. 1855, part 2, page 192; and 1856, part 1, 
page 907. 


2176. The provisions of Reg, II. 1832, do not exempt the chokeedars from the duty 
of reporting the commission of such offences to the police, who are still bound to report to 
the magistrate all cases that come to their knowledge. C. O. No. 130 of vol. 2. 


2177. As chokeedars found guilty of neglect of duty were not formerly liable to stripes 
in addition to imprisonment, the provisions of Reg. II. 1834, in prohibiting the infliction of 
stripes, do not authorize an addition to the period of imprisonment to which they were liable 
previous to the issue of that enactment.(a) Const. No. 923. ©. O. No. 238 of vol. 2. 


(a) It would seem that the punishment of chokeodars, especially those who are paid by land, and of other inferior police 
officers, for minor cases of neglect or misconduct, falls under the general powers of = magistrate, But it is declared in 
Const. No. 244 that, ss # specific provision is made incl, 5, sect. 5, Reg. VIII. 1809 (v. para. 2068) for the punishment of 
officers of police for neglect of duty, the magistrate is restricted ia such cases to the limitation of punishment therein 
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2178. The darogahs or their police officers are prohibited, under penalty of dismission 
from office, from employing the village watchmen on their private concerns, or on any duties 
unconnected with the police. Reg, XX. 1817, sect. 21, cl. 8. : 


2179. In those towns and villages, where the darogahs of the mofussil police jurisdic- 
tions, or the officers of outposts, are stationed, the duties of watching and a oine are to 
be performed conjointly by the regular police officers and the village watchmen ; and private 
watchmen entertained by individuals for guarding their habitations, shops, = ae 
are also to afford their assistance, and are to be considered subject, in the performance of 


this duty, to the orders of th li ; 
7 y e police darogah ofthe station. Reg. XX. 1817, sect. 21, 


2180. On the occurrence of a gang or highway robbe 

violence, murder, burglary or theft attended with pametas . al: Bi i Poe 
attended with a violent breach of the peace, the village watchmen are, to the utmost of sheit 
ability, to resist and endeavour to apprehend the offenders, and are ‘ require the head 
of the village to collect the inhabitants, and to oppose and seize the criminals, or to oe 
them if they have fled ; and it is incumbent on the inhabitants of the villages esa h which 
or near to which the pursuit lies, to afford, on the requisition of the village cariaaics 
other police officer, every practicable assistance towards the apprehension of the robbers 

other offenders, and the recovery of any property stolen or plundered by them, continuin the 
pursuit from village to village. Any headman or watchman of a village hie is ie 4 
before the magistrate of wilful inattention to such requisition, is liable a fine and sates 


sonment not exceeding the limits prescribed by sect. 19, Reg. IX * 
sect. 21, cl. 10. : » Reg. IX. 1807." Reg. XX. 1817, 


2181. Any interference on the part of the police officers, either with or without the 
orders of the magistrate, to procure the payment of wages said to be due to the village 
chokeedars, is illegal. It is also illegal to compel the munduls and ryots to keep watch or 


defined; and that, unless some distinct misdemeanor beyond neglect of duty is estab 

the magistrate’s discretion, under the general powers vested in him by ma a ae ee ee not fall within 
ishment referred to, however, is a fine of ‘‘ a sum equal to one month’s salary, to be hag db imitation of pun- 
allowance payable to such officer ;’’ and it follows that this provision has no effect in the case of Gain ee erecta 
no fixed salary from government ; while it is equally clear that there are many cases of neglect and misco fs oe 
not be sufficiently punished by the fine of a month’s pay though hardly worthy of dismissal, and man 7 uct, which would 
ment but moderate imprisonment would produce the desired effect. According to the construction ee sien no punish- 
Reg. 11. 1884, entirely repeals the following provision of sect, 6, Reg. III. 1812:—" Any paik, chok site quo ee 928) 
or other description of watchman subject to the orders of any cutwal or darogah of police . cee » pasban, nigaban, 
gulty of any gross neglect or misconduct in the discharge of his duty as a police officer ual es se abn 
being of a nature which may render it proper that he should be committed or held to bail for ape ie es rarer 
shall for such offence be liable to suffer corporal punishment by sentence passed by the ne re co re) t) 
of a ratan, instead of the penalties of fine or imprisonment, provided the offender shall appear a fit ohne pred ae 
ment, and the magistrate shall be of opinion that the infliction thereof will operate as a better example para punish- 
fine or imprisonment.’’ The law therefore stands as it did before the enactment of the latter Lo any of 
incidental mention of imprisonment therein, and in Const. No. 928, can be construed to peach e ; pope 
imprisonment, either no punishment can be inflicted except the fine of a month’s pay, or such cases must fall ae the 
general powers of a magistrate notwithstanding the principle enunciated in Coast. No. j 


BOOK Il.--CHAPTER I1.—SECTION VI.——CHOKEEDARS. 893 


to go the rounds during the night within their respective villages: and police officers are  Munduls, &c. 
required to refrain from such acts under pain of severe punishment. C. O. Sup. Pol. L. P. pened 
No. 14 of 1839, and No. 8 of 1841. Govt. order on police report for the first 6 months **- 


of 1838, page 230. 


2182. Reg. VIL. 1819 does not apply to chokeedars, and the realization of their wages Wages aot to be 
under that Jaw is illegal. Reports ZL. P. 1854, part 1, page 260. 


2183. Crops grown on. lands allotted to village chokeedars for their maintenance cannot 
be exempted from liability to sale, in satisfaction of decrees issued against their owners. °T°P® are not ex- 


empted from sale 


Const. No. 1212. in execution of de- 
crees. 


2184, In khas mahals under settlement, the magistrate is to arrange with the local rules for the es- 
settlement officer for the keeping up and payment of agsufficient number of chokeedars ; it Deedee ae: 
being the wish of government that the village police of khas mahals, that is, mahals the pro- ™°"t *hs# malls. 
perty of government, should be so manned, paid, and organized as to be a model to all sur- 
rounding estates. When the scttlement is in progress, the magistrate is to inform the settle- 
ment officer whether the police are to be provided for in land or money, and what number of 
individuals is to be provided for in each village. On receiving the information, the settlement 
officer is to assign three acres of average good land to each chokeedar, and offe acre to each 
bulahur, if the subsistence is ordered to be given in land; and three rupees a month to each 
chokeedar, and one rupee a month to each bulahur, if the subsistence is to be given in money. 

In the former case, the settlement officer is to cause a statement of the numbers assigned to 
the fields in the field map and khusrah to be furnished to the magistrate. (C. O. Sup. Pol. 
L. P. No. ll of 1841. C0. S.B. R. Z. P. No. 44 of 1840, and No. 18 of 1841. 


2185. Appeals from the orders of a magistrate, maintaining village chokeedars in Appeals regard- 


possession of the lands set apart for their subsistence, lie not to the session judge but to the eee ane 


superintendent of police, The same rule is applicable to appeals from orders enforcing Pie ho the 


payment of their allowances in money or other kinds. C, O. No. 84 of vol. 4, W. P. aaa of 


SECTION VIL 


RULES FOR THE CONTROL, MANAGEMENT, AND CONDUCT OF THE ROAD 
POLICE ON THE GRAND TRUNK ROAD. 


2186. Rule 1. The magistrates, assistants, and deputy magistrates, through whose nidaiel Pro- 
jurisdictions the grand trank road passes, have the supervision and control of the road police si iepision and 
within the limits of their respective jurisdictions. Rule 2. The deputy magistrates and control. 
assistants in sub-divisions on the road are required to visit the road police posts at least tWic@ ng ruttes and 


in every month, especially during the period between the 15th of October and the 20th of tiemsme voy, 


June. The magistrates of districts, if unable from other business to visit the road, will rei in every 
depute their assistants or other competent officers for that purpose. Rule 3. The magis- oe 
} 


trates, assistants, and deputy magistrates, will take care that their subordinates prevent , 
5 D 
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all obstructions, on the road, by the stopping of carts, trucks, or carriages, At the haltiag 

places, and elsewhere, carts and other carriages stopping are to be carefully drawn to one 

side of the road, and the centre kept sufficiently free to admit of two carriages at least 

Station jemadar. passing abreast. Rule 4. Each station jemadar has the immediate charge and control of 
the sowars, burkundazes, and chokeedars within his beat. Rule 5. The burkundaz at 

Chokeedara to each marhala shall require and cause thetwo chokeedars under him to patrol the road 
or before daybreak East and West, until they meet the chokeedars of the adjacent ‘marhalas, 
and then return to their post, reporting what they may have seen, or what has occurred. 
This patrol will be repeated during the day, again in the evening after sunset, and during 
the night. The magistrates, assistants, and deputy magistrates, will regulate the hours for 
patrol according to the season of the year. Nothing in this rule, however, shall be consi- 
dered to diminish the responsibility @ the police in respect of any occurrence taking place 
at any time whatever. ule 6. The sowars will patrol East and West of the station-house 
to the limits of their jurisdiction. They will see that the burkundazes and chokeedars are 
at their posts, and have performed, or are performing their patrol ; and they will report all 
circumstances to the jemadar on their return. Rule 7. The jemadar himself will frequent- 

aoe = ly visit the different posts under his charge, and he will be held responsible if he fails to 
ascertain and report any neglect or misconduct on ‘the part of his subordinates. Rule 8. 

Deaths of tra- In case of the death by sickness or otherwise in any chuttee, or on the road, of any traveller 

vellers. j e ‘ 

who may have no companions to take charge of his property, the burkundaz of the nearest 
marhala shall transmit the same at once to the jemadar, who will forward it with a report 
of the circumstances to his superior. Rule 9. In the case of any suspicious death, or of 
any corpse being found on the road, the body shall be, if possible, sent to the head 
quarters of the station or sub-division for medical examination. The jemadar is to 
proceed to the spot and send notice to the jemadars East and West, with a descrip- 
tion of the person; and the police shall use every endeavour to ascertain by whom the 
Highwayrob. deceased was last seen, and in what company. Rule 10. On the occurrence of any high” 
bery or dacolty.  way-robbery or dacoity on the road, the burkundaz of the marhala shall immediately 
despatch one chokeedar with intelligence to the nearest police station, and the other to the 

next marhala, whence the intelligence shall be conveyed from marhala to marhala until 

it reaches the road jemadar. The latter will proceed to the spot, and endeavour to procure 

a clue to the offenders; but on the arrival of the ‘thana police, he will make over the in- 

quiry to them, together with whatever information he may have obtained. Rule 11. On 

wit toiccicesay: the occurrence of any crimes on the road, especially when travellers are concerned, the 
deputy magistrates and assistants will enter upon the case directly, so that the parties may 

suffer no unnecessary detention. If the case be within their competency, they will decide it 

at once ; and if it be necessary to send the case to a higher tribunal, they will be most care- 

denna not to be ful that only those persons whose evidence is absolutely required are detained from proceed- 
ing on their journey. Rule 12. The jemadars, burkundazes, and chokeedars, will caution 

by travellers, and others moving by night with merchandize and goods, of the risk which they 

incur; but they are strictly prohibited from compelling travellers to stop at any particular 

place, and they will afford protection to such as may stay in their vicinity. Rude 13. The 


Sowars to pa- 
trol. 


Suspicious 
death, 
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magistrates, assistants, and deputy magistrates, will warn all the road police to be on the 
alert regarding the passing of bodies of up-country men along the road, either in numbers or 
following each other, without much baggage or with only a lotah and clothes; and notice of 
such is to be forthwith sent to the assistant or deputy magistrate, wffo will take measures to 
stop and examine them. Immediately on the occurrence of a dacoity or robbery by a body 
of up-country men, notice will be sent by d&k to all the magistrates of districts and deputy 
magistrates on the road to the West of the place where the offence was committed, so that 
means may be taken by them to watch the bye-roads and the fords on the River Soane 
leading to Shahabad, and thus the offenders be stopped on their return.(2) Rule 14. The 
magistrates, assistants, and deputy magistrates, will take every opportunity of warning 
travellers against allowing strangers to attach themselves to their party, and to avoid eat- 
ing, drinking, or smoking any thing from the hands of persons with whom they have been 
previously unacquainted. Should the jemadars observe any persons constantly going up 
and down the road and attaching themselves to parties, they will communicate the cir- 
cumstance to their superiors, who will make such inquiries and pass such orders as 
may be requisite. Rule 15. In cases of emergency, the jemadars may despatch a 
sowar to carry information to the next station, whence another sowar shall proceed 
with the same to his superior; but, as a general rule, the sowars, burkundazes, and cho- 
keedars, will be kept to their duties of patrol, protection of lives and property, and pre- 
vention of crime on the road. Rule 16. Should any of the jemadars, sowars, or others 
of the road police require temporary leave of absence, from sickness or on private 
affairs, they may be allowed to place their own nominees as substitutes whilst they are ab- 
sent; provided that their superior sees no objection, and that such nominee is personally 
capable of performing the duties. Rule 17. All promotions shall be given as much as 
possible in the force, so as to give encouragement to the subordinate officers to evince activity 
vigilance and efficiency ip the performance of their duties. ule 18. Every man in the 
force may be transferred from one station to another at the discretion of the authorities. 
Rule 19. For the apprehension of parties who have committed offences on or near the 
road, or for any other police business relating to the road-or its neighbourhood, the road 
police have concurrent authority with the police of the districts on either side. Rule 20. 
The marhalas and station houses of the road police will be white-washed, and over each 
will be painted in large letters, both in the English and native languages, its number and 
(a) The mode of proceeding adopted by the Shahabad and Behar dacoits is as follows:—They set out from their 
villages to a place of rendesvous, and then go singly, or in small parties, down the road, generally with only lotahe, 
clothes, and a small sum of money amongst them, They supply themselves with lattees which are sold on the road-side, 
and they either send out spies to seo what carts are coming, or they have informants at some of the,chuttecs. They commit 
their dacoities early in the evening, if they have opportunity, and immediately after make off with their plunder 
to the bed of some river or nullah in the jungles, in which they bury their booty, easing themselves round and near the spot, 
so as to prevent persons spproaching it. Part of the gang then returns, or may go onto commit another robbery. Those 
with the booty, after staying near the place for a day, remove it, and proceed by bye-roads through the jungles to their 


homes, hsiting during the day on the banks of a stream, in the sands of which they conceal the property. If, therefore, 
timely notice of # robbery is sent to the authorities and districts Westward of the place of occurrence, there will always be 


some chance of recovering the property and securing part of the gang. The Shahabad dacoits have not been knowa to 
come gn the road lower than Gulsee Chuttee. 
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the name of the magisterial jurisdiction to which it belongs. The chokeedars, burkun- 
dazes, and sowars of the road police will wear red turbans and kumurbunds, with 
badges indicating their number and rank on red cross belts edged with green. The jema- 
dars will have a red stripe on the right arm. Govt. Bengal, June 1853. 


2187. Rules have been laid down in the Western Provinces for the supply of provisions 
and for the protection of travellers along the grand trunk road; and effectual measures are 
required to be taken in every district to protect the people from oppression on the part of 
civil and military servants of the government and other travellers who may pass along its 
course. Encainping grounds are prepared, and the collectors are required to see that proper 
supplies are provided at the burdasht-khanas, Zumeendars and others are encouraged to 
build serais ; and the police are strictly prohibited from interfering in. regard to them, so as 
unduly to favor any party, or to derive to themselves a profit from the undertakings. Their 
watch is to be kept outside the buildings; and they are not to enter them in their official 
capacity, unless to repress evident breaches of the peace, or otherwise in the execution of 
their regular duty. They are strictly prohibited from levying any dues from travellers who 
may alight at serais, or from compelling them to resort to particular places. Bhatiaras are 
to be protected in the fair exercise of their calling; and measures are to be taken to en- 
force the same payments to them from government officers as are demanded from other in- 
dividuals. Marhalas, close to the road, and consisting of two rooms and a verandah in front, 
are to be built at the distance of two miles the one from the other. Each marhala is to con- 
tain a burkundaz and two chokeedars, who are always to be present at night; and each cho- 
keedar, is to have charge of a mile’s length of road immediately contiguous to the mar- 
hala on either side. Chokees of larger dimensions, and with accommodation for a jemadar, 
two sowars, and several burkundazes, consisting of six rooms, and stabling for two horses, 
are to be erected at convenient posts. ‘The tuhseeldarees and thanas are to be brought as 
much on the grand trunk road as may be consistent with other public objects, It is the duty 
of the chokeedars and burkundazes to afford protection to all travellers with merchandize or 
goods, who may stay for the night at puraos or other established halting places in their 
vicinity ; but they must be strictly prohibited from compelling travellers to stop at any 
particular place ; nor must they be allowed to make any charge for the protection they afford. 
Travellers, who require separate chokeedars for the protection of their baggage or tents at the 
established encamping grounds, are to be furnished with them at a settled price by the officers 
of the collector's establishment who is stationed on the spot. For such chokeedars the estab- 
lished fee must be always paid. The tuhseeldars along the road are generally invested with 
the powers of deputy magistrates. In that capacity it will be their duty to see that all provi- 
sions are punctually paid for, and that all coolies and hired chokeedars receive their proper 
wages. In the event of any complaints being preferred to them of non-payment, or ill-treat~ 
ment, on the part of troops or travellers, they will immediately bring the circumstances to 
the notice of the party, against whom the complaint is lodged, either verbally or in writing ; 
and, ifthe matter is not promptly and satisfactorily settled, they will take evidence of the 
facts, and will either dispose of the case themselves, or send a representation of it, with their 
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opinion, to the collector or magistrate, as may be necessary. They will further exert them- | 


selves to prevent all exactions on the part of the chokeedars, or burkundazes, or other 
officers of government on the road, whether directed against residents in the vicinity, traders 
or shopmen located on the road, or travellers passing along it. They will bring to the notice 
of the collector or magistrate all instances of misconduct of this nature, with their recom- 
mendation as to the proper notice to be taken of the offence. On the occurrence of any crimes 
upon the road, especially where travellers are concerned, it will be the duty of the deputy 
magistrates to enter upon the case directly, so that the parties may suffer no unnecessary de- 
tention. If the case be within their competency, they will dispose of it at once; otherwise 
they will send the criminal with the proceedings to the magistrate for his final orders, and 
will suffer all others, who are concerned in the case, and may be no further required, to 
pass on. The magistrate will pay particular attention to the characters of the police officers, 
who may be stationed along the road, and he will suitably encourage the deserving. The 
collector and magistrate himself, or one of his best qualified assistants, will make it a point 
to visit the halting-crounds, and the chokees, serais, and other public buildings, along the road 
as often as may be practicable; and during the cold weather some responsible person should, 
if possible, be charged with the duty of moving along the road, and seeing that existing 
rules are observed. Govt. Order W. P. No, 1695, April 28, 1848. 


2188. A collector or magistrate, on receiving a well-supported complaint against an 
officer of the army or detachment of troops, should immediately send information of it to the 
nearest general officer commanding a division towards which the party complained against is 
moving. He should at the same time furnish the commissioner of the division with a copy 
of his representation. Govt. Order W. P. No, 3484, September 27, 1851. 


2189. The resort to the puraos should be left absolutely free, and exempt from any 
demand of fee, to all travellers with their carts and goods. The chokeedars should be paid 
from the sale of the refuse ; and a general superintendence over the puraos should be 
exercised by the nearest tuhseeldar or thanadar, so that the full value of such refuse may be 
obtained, and applied with a view to the most safe and convenient use of the enclosures. 
Govt. Order W. P. No. 70, January 6, 1855. 


2190, Itrests with the police to remove all obstructions, as carts, waggons, and 
carriages, with which the grand trunk road is sometimes encumbered, and which are of the 
nature of public nuisances; vehicles, of which the draft cattle are being changed, should be 
compelled to draw up in a single line on the side of the road, and to move on without delay 
as soon as the change is completed, In the large towns along the road, empty vehicles must 
not be allowed to stand on the high road opposite to the offices of the owners, or their agents ; 
but should be removed from the road and kept in suitable yards maintained at the expense of 
the owners. Every effort should be made to induce the drivers of vehicles along the road to 
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which they should do on the right hand side. Govt. Order W. P. No. 87 A, December 
13, 1852. 


4 | 
wB 


he road, 


Supervision and 
control. 


Magistrates and 
assistants to visit 
posts. 


Jemadar to visit 
stations, 


and to keep a diary. 
Patrols. 


Suspicious cha- 
racters. 


Death from natural 


causes. 


Suspicious death. 


Highway robbe- 
avy. or other heinous 
crime. 


398 OF THE OFFICERS OF POLICE. 


SECTION VIII. 


RULES FOR THE CONTROL, MANAGEMENT, “AND CONDUCT OF THE POLICE 
ON THE JUGGERNATH ROAD, BETWEEN JELLASORE AND POOREE. 


9191. Rule 1. The magistrates and deputy magistrates through whose jurisdictions the 
road passes, have the general supervision and control of the road police within the limits 
of their respective jurisdictions; the immediate control of the jemadars, burkundazes, cho- 
keedars, (or paiks,) being vested in the thana darogahs, Rule 2, The magistrates and 
deputy magistrates are required to make arrangements for having occasional visits paid 
to the road police posts by themselves or their assistants, or other competent officers. These 
visits should be arranged so as to take the police unawares, and effectually test their vigilance. 
The thana darogahs are required to visit the road police posts at least twice in every month, 
and to report the result to the magistrate. Rule 3. Each jemadar has the immediate con- 
trol of the burkundazes, chokeedars, (or paiks) within his beat. Rule 4. The head quarterg 
of each jemadar will be at the central station of his beat, and he is required to visit every sta- 
tion within his control at least once in every 2 days, and to see that the burkundazes, chokee- 
dars, &c., areon the alert. The jemadars will keep a diary of their proceedings. Rule 5. 
Two men from each station (whether burkundazes or chokeedars) will patrol the road in op- 
posite directions every morning and evening, until they meet the patrol of the adjacent 
station; when they will return to their post, reporting what they may have seen, or what 
has occurred. The hours for patrol will be regulated by the magistrates according to the 
season of the year, and a diary will be kept at cach station, in which will be entered the 
names of the patrolling officers, the hour of their departure from and return to the station, 
and their report of what has occurred. Rule 6. It is the duty of the road jemadars to 
watch the movements of suspicious characters, to take notice of all complaints of robbery, 
theft, and violence, occurring along the line of road within their respective beats, and to appre- 
hend persons charged with the commission of such offences, giving immediate notice to the 
thana darogahs. ule 7. In case of the death from natural causes of any traveller who 
may have no companions to take charge of his property, the burkundaz of the station near- 
est to the spot shall transmit the property without delay to the jemadar of the beat, who will 
forward it with a report of the circumstances to the thana darogah. The jemadar will en- 
ter all such property in a book to be kept for the purpose. Rule 8. Inthe case of any 
suspicious death, or of any corpse being found on the road with marks of violence or. it» 
the body shall, if possible, be sent to the head quarters of the district or sub-division for 
medical examination. The jemadar is to proceed to the spot, and send notice to the jemadars 
on each side with a description of the person of the deceased, and the police shall use every 
endeavour to ascertain by whom he was last seen and in what company. Rule 9. On the 
occurrence of high-way robbery, dacoity, or other heinous crime on the road, the burkundaz 
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of the station shall immediately despatch one chokeedar with intellegence to the thana 
and another to the next station, whence the intelligence shall be conveyed from station to 
station, until it reaches the road jemadar. The latter will at once proceed to the spot and 
endeavour to procure a clue to the offenders, but on the arrival of the thana police, he will 
make over the inquiry to them, together with whatever information he may have obtained. 
Rule 10. On the occurrence of any crimes on the road, especially where travellers are con- 
cerned, the magistrates and deputy magistrates will enter upon the case directly, so that the 
parties may suffer no unnecessary detention. Rule 11. It is the duty of the road police to 
prevent all obstruction to the road by the stopping of carts, or otherwise. At the halting 
places, or elsewhere, carts, and other carriages stopping are to be carefully drawn to one side 
of the road, and the centre kept sufficiently free to admit of two carriages passing abreast. 
Rule 12. The jemadars, burkundazes, and chokeedars, are strictly required to afford 
protection to all travellers who may stop in their vicinity. Mule 13. In cases of emer- 
gency, the jemadars may despatch a burkundaz or chokecdar to carry information to 
the next station; but, as a general rule, the burkundazes and chokeedars will be kept to 
their duties of patrol, protection of lives and property, and prevention of crime on the road. 
Rule 14. Should any of the jemadars or burkundazes of the road police require tem- 
porary leave of absence (not exceeding a month) on account of sickness, or urgent private 
affairs, they may be allowed to place their own nominees as substitutes whilst they are absent, 
provided that their superior sees no objection, and that such nominee is personally capable 
of performing the duties. If leave of absence for a longer period than one monthis required, 
the nomination will rest withthe magistrate. Rule 15. All promotions shall be given as 
much as possible in the force, so as to give encouragement to the subordinate officers to 
evince activity, vigilance, and efficiency in the performance of their duties. Rule 16. Every 
man in the force may be transferred from one station to another at the discretion of the 
magistrate. Rule 17. For the apprehension of parties who have committed offences on 
or near the road, or for any other police business relating to the road or its neighbour- 
hood, the road police have concurrent authority with the police of the districts on either 
side. Govt. Order Bengal, No. 477, March 3, 1854. 
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CHAPTER Ill, 


OF POLICE DUTIES. 





SECTION I. 


OF RECORDS, DIARIES, AND REGISTERS TO BE KEPT AT THE THANA. 


2192. The police darogahs and mohurirs are enjoined to bind up separately from all 
other records, and to preserve with care, the several regulations of government, which are 
sent to their respective thanas; and they are also to cause the same to be publicly read 


for general information, and to take every favorable occasion of promulgating the rules 
therein contained. Reg. XX. 1817, sect. 8, cl. 1. 


2193. The books and registers, alluded to in the following clauses of this section, are 
to be kept up with regularity at the several police thanas; and darogahs and mohurirs 
on their appointment to police stations, are required to inspect the records, and to report to 
the magistrates on the general state of the thana papers within ten days of receiving 
charge. Every police darogah, or thana mohurir, receiving charge of the records of a 
police station, is to sign a list of the records delivered over to him, which is also to be 
sicned by the officer delivering over charge; and the list so authenticated by their joint 
sisnatures is to be transmitted to the magistrate. An exact counterpart, authenticated in 
the same way, is to be kept at the thana. The magistrates and their assistants, and the 
joint magistrates, who occasionally visit the thanas, are to avail themselves of any oppor- 
nities that may offer to inspect the records; and in the event of their being found defec- 
tive, or of any gross neglect in the care of them, the darogah and mohurir, who appear 


culpable, are to be liable to dismission, or to a fine, according to the circumstances of the 
case. Reg. AX. 1817, sect. 8, cl. 2. 


2194. The police darogahs are severally to be furnished with blank books for diaries : 
each book containing 100 pages, to be signed and numbered by the magistrate’s assistant, 
if on the spot, or in his absence by the serishtadar, or other head ministerial officer of the 
magistrate’s court. Reg. XX. 1817, sect. 8, cl. 3. 


2195. Every occurrence which is brought to the knowledge of the officers of police is 
to be entered in the thana diary on the day on which the event is communicated to the 


thana; and, if no incident be communicated, it is to be so noted in the diary. Reg, XX. 
1817, sect. 8, cl. 4. 


2196. The darogahs are to enter intheir diaries the names of all persons whom they 
apprehend, the crime or misdemeanor with which they are charged, the date of their ap- 


prehension, and the date on which they are dispatched to the magistrate. Reg. XX. 1817, 
sect. 8, cl. 5. 
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2197. The purport of every petition, representation, complaint, or information pre- 
sented to any officer of police, is to be recorded in the diary, Whether the same is cogniza- 
ble by the native officer of police or otherwise: and if it is proved that a darogah has ap- 
prehended any person, or issued orders, or done any official act, which he has not inserted 
and truly stated in his diary, or that any occurrences have been wilfully omitted, he is to 
be punished by dismission from office, or by such other penalty, as the circumstances of 
the case appear, under the general regulations, to require. Reg. XX. 1817, sect. 8, cl. 6. 

2198. Every entry made in the diary is to be attested by the signature of the indivi- 
dual by whom it is recorded. Reg. XX. 1817, sect 8, cl. 7. 

2199. The officer presiding at the thana is to be careful to report to the magistrate 
at least a month before the diary books are likely to be written through, in order that 
fresh blank books may be furnished to the thana without delay. Those diary books which 
are completed are to be deposited in the records of the thana. Reg. XX. 1817, 
sect. 8, cl. 8. 

2200.. <A book is to be kept containing copies of all urzees, kyfeeyuts, reports, and re- 
turns made by the officers of the thana establishment to the magistrate’s court. Reg. XX. 
1817, sect. 8, cl. 9. 

2201. A book is tobe kept containing copies of all perwanas, and orders of every 
description, received from the magistrate’s court. Reg. XX. 1817, sect. 8, cl. 10. 


2202. A book is to be kept containing copies of all chalans, or despatches of 
prisoners and property forwarded to the magistrate’s court, drawn out agreeably to the 
forms Nos. 2 and 3 (Nos. 12 and 13 of appendix C). Reg. XX. 1817, sect. 8, cl. 11. 


2203. An abstract register is to be kept of robberies, and other heinous offences, 
ascertained to have been committed within the jurisdiction of the thana, in each month, 
drawn out in the form No. 4 (No. 14 of appendix C).* Reg. XX. 1817, sect. 8, cl. 12. 


2204, A book is to be kept containing copies of all lists of stolen property delivered 
into the thana by prosecutors and others. Reg. XX. 1817, sect. 8, cl. 13. 


2205. <A register is to be kept, according to the form No. 5 (No. 24 of appendix B), 
of offenders who have broken jail, or have otherwise eluded the pursuit of justice, and for 
whose apprehension orders have been received at the thana from the magistrate’s court. 
Reg. XX. 1817, sect. 8, cl. 14, 


2206. A list is to be kept of the names of the villages comprised within the limits of 
the thana, showing the names of the proprietors and of the village watchmen, agrecably 
to the form No. 6 (No. 19 of appendix B), Reg. XX. 1817, sect. 8, cl. 15. 
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SECTION II. 


OE RETURNS, REPORTS, AND STATEMENTS, TO BE FURNISHED BY 
POLICE OFFICERS. 


Extract from 2207. An extract from the thana diary, and from the abstract register of robberies 
; and other heinous offences (No. 4 above prescribed), containing the entries during the 
offences, to be sent P 5 ; A 
monthly to magi month, is to be prepared verbatim, and transmitted to the office of the magistrate on or 
weet before the 5th of every ensuing month. Reg. XX. 1817, sect. 9, cl. 1. 


and also a list of 2208. Together with such monthly reports, the darogahs are to forward, under their 
thana officers en- . . : ‘ ‘ 
titled to pay. official signature, and in charge of a burkundaz, a list of the police officers on the thana 
establishment, entitled to receive pay from government for the past month, after the form 
Rules for their No. 7 (No. 22 of appendix B). This list the burkundaz is to deliver to the treasurer of 
Eermens the foujdaree court, on his receiving the pay of the thana establishment, which is forthwith 
to be conveyed to the darogah, or other police officer in charge of the thana, who is to 
pay the amount due to the several individuals of the establishment, and to transmit 
their receipts with his own in a paper corresponding in substance with the form above 
mentioned, to remain with the records of the magistrate’s court. Reg. XX. 1817, 
sect. 9, cl. 2. 
fiuien ter vias 2209. In preparing the abstract monthly statements of heinous offences, according to 
athiy aatasait from o. 4 (No. 14 of appendix C), the darogahs are to pay strict attention to the follow- 
of heinous crimes. ing rules. Reg. XX. 1817, sect. 9, cl. 3. 


Classification of 2210. The darogahs are, as far as isin their power, to distinguish wilful and mali- 
cious murder (kutl-amd) from every other species of homicide, reporting all cases of murder 
not accompanied with robbery or burglary under the 5th head, and cases of homicide of 
every other description, excepting homicide in affrays, under the 11th head of the statement, 
Reg. XX. 1817, sect. 9, cl. 4. 


of mallclont — 2211. , Under the 6th head the darogahs are to Insert all cases of wounding, or violent 
jent corporal in- corporal injury inflicted maliciously, and not in the prosecution of robbery or burglary, or 


during an affray. Reg. XX. 1817, sect. 9, cl. 5. 


of affeays, riots, 2212. Under the 12th head of the statement all affrays and riots are to be entered, 
in which any considerable number of persons has been concerned, or in which any person 
has been killed or wounded, and the public peace has been disturbed ; but it is not necessary 
broils ; to include in this column cases of assault and battery, or drunken broils, in which only a 
few individuals have disputed, and no very serious personal injury has been sustained. 

Reg. XX. 1817, sect. 9, cl. 6. 


of the various kinds 2213. Under the 13th and 14th heads of the statement all cases are to be entered, in 
of burglary ; which any person enters or attempts to enter by day or by night, by breaking into any 
dwelling-house, warehouse, storehouse, or other building or place used for the custody 
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and preservation of property, whether the same be constructed of stone, brick, mud, 
bamboo, grass, or other materials, or into a tent, boat, or other place of habitation, whether 
such entry be effected by cutting through or under the wall, or by forcibly raising the roof 
of the house, or by any other means attended with breaking, and whether in pursuance of 
the intent to commit such robbery any property be carried away or otherwise. Reg. XX. 
1817, sect. 9, cl. 7. 


2214. Under the 17th head all cases are to be entered of receiving, vending, or of receiving stolen 
roperty ; 
concealing, or melting down stolen property. Reg. XX. 1817, sect. 9, cl. 8. i 


2215. The 18th head of the statement is to include only those cases of arson, in which of arson and acci- 
e e e e n res ’ 
any habitation or other property appears to have been purposely and maliciously fired; and 
the darogah is not to include accidental fires under this head. Reg. XX. 1817, sect. 9, cl. 9. 


2216. Under the concluding or 20th head of the statement, the darogah is to insert and of suicide. 
all cases in which the person destroyed appears to have been the immediate and voluntary 
cause of his own death. Reg. XX. 1817, sect. 9, cl. 10. 


2217. The darogahs are to reportin tle statement above prescribed all heinous 41 heinous of- 
offences which come to their knowledge, whether the offenders are apprehended or other- 
wise ; and are to distinguish in the third column all attempts in which the criminal intent 
has failed, inserting in the second column only those cases in which the crime has been actually 
perpetrated. Reg. XX. 1817, sect. 9, cl. 11. 


2218. A monthly report of crimes and offences, agreeably to the form No. 4 (No. 14 
of appendix C) is to be transmitted by the darogahs from each thana to the superintendent perintondont of po- 
of police for the division, on or before the 5th of the ensuing month. Reg. XX. 1817, 
sect. 9, cl. 12. 


2219. The reports and returns submitted by the police officers to the magistrates are Rules for writ- 
to be written in a clear and legible hand, and are to bear at the foot of the writing the ponac rear ald 
date of the despatch, according to the era current in the district, and the signature of the are ae 
police officer by whom the report is made, and, when the circumstances admit, the seat of 
the thana: all examinations taken and proceedings held are to be superscribed with the date 


and month of the era current in their several jurisdictions. Reg. XX. 1817, sect. 9, cl. 13° 


2220. The papers transmitted by the police officers to the foujdaree court are to be Pe aot _ 
strung on a thread, the ends of which are to be secured with wax; and the record of each pas ee toads? 
case is to be made up in a separate envelope, and addressed to the magistrate of the dis- 
trict; the name of the thana, from which the report is made, is to be marked on the 


envelope. Reg. XX. 1817, sect. 9, cl. 14. 


2221. Every process and order addressed by a magistrate to a police officer is to signed hi UE 


limit a certain time, in which it is to be served, executed, and returned to the magistrate’s eee 
court. Reg. XX. 1817, sect. 9, cl. 15. 


2222, The returns to all orders and processes, and the certificates of the due publica- 


tion of all proclamations, addressed by the magistrates to the police officers, are to be edas fares 


endorsed, as far as the size of the paper will admit, on the original order or process; and if 


the original perwa- 
ni: and register- 
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the length of the return renders it necessary, a separate piece of paper is to be annexed to 
the original document; and a copy of the return is to be entered in the register prescribed in 
cl. 9, sect. 8, of this regulation (para. 2200). Reg. XX. 1817, sect. 9, cl. 16. 


2223. The police officers are, to the extent of their ability, to carry into effect such 
instructions as they receive, within the period specified in the magistrate’s order; and if 
the directions contained in the order or process cannot be entirely carried into effect within 
the time limited, areport is to be made, at the expiration of such period, of the cause of 
delay, with specific information when a further and a full return will be made; and the 


original order or process is to be sent to the magistrate, with such final return, endorsed 
as directed above. Reg. XX. 1817, sect. 9, cl. 17. 


2224, The darogahs and mohurirs are to be careful to render their reports and 
returns in as precise terms as possible, and they are to refrain from recapitulating in their 
returns a detail of the magistrate’s orders; and, when referring to such orders, are merely 


to state summarily the nature of the case and the date of the perwana. Reg. XX. 1817, 
sect. 9, cl. 18. 


2225. No precise rules can be laid down for the returns to perwanas; but any 
police officer, unnecessarily taking up the time of the magistrate with long reports, is to be 


entered in the minor register*; and such conduct, if persisted in, should cause dismissal. 
C. O. No. 138 of vol. 3, rule 7. L. P. 


2226. The police officers are to report concisely, but clearly, all important occurrences 


which take place within their jurisdiction, considering that an important part of their duty. 
C. O. No. 138 of vol. 3, rule 8. Z. P. 


2227. The magistrates are to enforce the observance of the rules laid down in C. O. 
No. 138 of vol. 3,* for abridging the proceedings of police officers. These rules being 
deemed of much importance, the magistrates are expected to be particularly careful that 
they are not neglected, and to call to account such officers as may persist in not con- 
forming to them. The session judges are to avail themselves of every opportunity to 
point out to the magistrates any instances of neglect of the rules in question, which they 
may observe when they have occassion to refer to the proceedings of the police in cases 
committed to the sessions or called for by them. C.O. No. 23 of vol. 4. Z. P. 


2228. Darogahs are to transmit their thana reports direct to the superintendent of 
police, and not through the magistrate. C.O. Sup. Pol. L. P. No. 5 of 1840. 


-2229. Darogahs are to report to the superintendent of police at the time the occur- 
rence of serious cases only, such as murders, dacoities, affrays, highway robberies, and 
heavy burglaries and thefts in which a prosecution is desired by the person whose property 
has been stolen. C. O. Sup. Pol. Z. PF. No. 23 of 1843. 
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SECTION Il. 
OF THE ZUMEENDAREE DAK. 


2230. To facilitate the communication between the magistrate’s court and the stations 
of the darogahs, and to enable the magistrates to obtain speedy information of the occurrence 
of crimes, as well as with the view of preventing the unnecessary confinement of persons, 
who are detained in custody pending an inquiry of the police officers, or trial before the 
magistrate, the magistrates and native officers of police are required to attend, as far is 
practicable, to the directions contained in the following rules. Reg. XX. 1817, sect. 10, cl. 1. 


2231. The superintendence of the despatch by d&k of perwanas to the darogahs, 
and of reports from the officers of police to the magistrate’s court, is to be entrusted to thie 
nazirs of the criminal courts and to the thana mohurirs, who are to be held responsible 
for the speedy transmission of the packets to and fro; and are to report to the magistrates 
all instances of delay which come to their knowledge. Reg. XX. 1817, sect. 10, cl. 2. 


2232. As far as circumstances admit, the magistrate’s orders to his police officers, 
and the thana reports, whether addressed to the magistrate or to the superintendent of 
police, are to be transmitted by the government dak ; and all d&k officers in the Com- 
pany’s provinces are required to receive and convey, free of expense, such orders and 
reports, the same being superscribed with the name and official designation of the public 


officer by whom the papers are despatched, together with the words “ Kar Sirkar” to denote. 


that they relate to the public service. Reg. XX. 1817, sect. 10, cl. 3. 

2233. In cases where a thana is situated at a considerable distance from the route of 
the government d&k, the magistrates in communication with their police officers are to 
establish dak stations between the thanas, or from the thanas to the magistrate’s court 
at proper distances, according to local circumstances, but not in any instance exceeding 
five coss ; and the land proprietors and farmers of land, or their local managers, are to 
be called upon to name and appoint the requisite number of peons or paiks (not being 
village watchmen) for the performance of this duty. In places where no establishment of 
regular police officers is stationed, they are also to be required to fix on a particular house 
in the village where the peons or paiks may at all times be found without delay, and to 
name the mundul, putwaree, or other person in the village, whose business it is to be to 
receive and forward the papers transmitted by the d&k. A statement after the form 
No. 8 (No. 23 of appendix B) is to be kept up at each thana; and it is the duty 
of every darogah, on his appointment to a thana, to see that this paper is included in the 


records of the thana, as well as that the dak for the conveyance of the magistrate’s , 


perwanas and the thana reports is duly regulated, and the peons or paiks maintained 
by the landholders, farmers, or mahagers, at the appointed stages. Reg. XX. 1817, 


sect. 10, cl. 4. 
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are to be charged in the monthly contingent bills of the magistrate’s office. In the Lower 

Provinces, the judicial officers are to provide the requisite coolies for the conveyance of the 

records, and are to indent on the judge for the expense incurred thereby: and a chalan 

under the signature of the judicial officer, exhibiting the date of transmission to the thana 

and the number of misls, is to accompany the records for the purpose of showing whether 

there has been any delay on the part of the police in forwarding them to the sudder station. 

C. O. No. 162 W. P. and No. 192 L. P. of vol. 3. 

2242. The above order is not to be acted upon at those moonsiffee stations, at which eae tae = 

there is a government dik for the transmission of letters and parcels. C. O. Sup. Pol. cher fang govern- 


L. P. No. 5 of 1845. 
2243. Rule 1. Wherever any local establishment may be maintained for the con- Rules relat- 


veyance or delivery of the police, revenue, or other official communications, it shall also be img to the re- 
‘ ; . ccipt, des- 
made use of for the conveyance and delivery of private correspondence, and be designated a natch, and 
Rule 2. All office or road establishments, attached to any district post, delivery of 
letters by 
district 


district post. 
will be under the control and management of the officer to whom they may be entrusted by 


the local government. Rule 3. Such police stations and other public offices, as may be 
selected by the local government, shall be constituted district post offices ; but this shall ~ Control. 
remain under the management and supervision of the same officials who are at present in ao ont 
charge of them. Rule 4. A letter box, with a slit in the top or side shall be fixed ina stor box. 
conspicuous place outside of every district post office. The words “ letter box,” in English 

and the vernacular of the district shall be painted on each box in legible characters. [Due 

precatition must be taken to have the boxes properly secured to the wall. C. O. Government 

Bengal, No. 21, June 6, 1855.] Rule 5. All letters (except those to be specially registered,) ,, sebelpbalien: 
intended for despatch from any district pest office, must be dropped into the letter box. No 

receipt will be given. Every letter posted at a district post office must have its proper post- 

age stamp affixed to it. Rule 6. Any person wishing to post a registered letter at any — Registry. 
district post office can do so on payment of a registry fee of four annas, in addition to the 

ordinary postage chargeable on the letter, according to its weight. A receipt in the proper 

form must, in all cases, be given to the poster of a registered letter, whether it be demanded 

or not. One anna of the registration fee will be allowed to the officer registering the letters 

the remaining three annas must be sent with the letter by the same day’s despatch to the 

nearest post office. Rule 7. Every district post office will be supplicd by the post office 

department with registered letter covers, forms of receipt and of register, and with the rules 

relating to registered letters. Rule 8. Except when it may be opened for the purpose Of 4 iter hox tore- 
taking out the letters preparatory to their despatch, tho letter box shall remain locked, thes ™#! locked ; 
key being in custody of the person in charge of the office. Rule 9. Fifteen minutes lacuna 
before the hour at which the despatches of the office are usually made up, the letter box ane betore dex- 
will be opened and the letters in it taken out. Those addressed to places to which there is a 

direct communication through the district post will be separated from all other letters, 

sorted and packed in covers addressed to the officer in charge of the district post office 

from which they will be delivered. The remaining letters will be made up into one packet 

and addressed to the nearest post office with which he has a communication, Rule10. A 


Chalans ; 


to be numbered 3 
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chalan or letter bill in the vernacular (Form 1)(a) will be sent with every packet despatched 
from a district office to a post office. The deputy post master or person in charge of the 
post effice will, after satisfying himself that the contents of the packet agree .with the 
chalan, copy the entries into his register, sign, and by the next day’s despatch return the 
chalan. The receipted chalans will be filed and form the only record in any district post office 
of the despatches made from it. ule 11. All chalans are to be numbered consecutively 
in a series, commencing on the Ist of May; and if any district post office is in the habit of 
sending packets to more than one post office, the chalans sent to each post office will be 
numbered in a separate series. tule 12. All letters sent from one district post office to 
another will be accompanied by a chalan (Form 2,)(6) which will be receipted and returned 


Form 1. 
DISTRICT POST. 
CHALAN No. . 
Letters despatched from District Post Office to 


District Post Office. 
Dated 


185 


Niet as POSTAGE. 
Letters. Postage. | Despatching Office. | Receiving Office. 














Paid Letters, ea ee ee ee ee ) 
Paid Newspapers, .. ee oe oe oe 
Registered Letters, .. ee ws ‘a ne 
Tot, . wens 
C. D., 
Post Master, _ Post Master, 


N. B.—The receiving officer is invariably to enter the correct @mount in the column of postage, whether it agrees 
with the despatching office or not. 


(d) Form 2. 
DISTRICT POST. 


CHALAN No, 


Letters despatched from the District Post Office at to the Post Office at 
Dated of 185 
No. of No. of PosTaGE. 
Letters. Rates of 


Postage. Despatching Office, Receiving Office, 


Unpaid Letters returned, .. 
Unpaid Newspapers returned, 


Total, 


Paid Letters posted at this Office, .. 
Paid Newspapers ditto ditto, .. 
Paid Letters returned, oe ee 


Paid Newspapers returned, .. e- 
Registered Letters returned, ae 


Total, 
Cc. D., A. B., 
Post Master. Post Master. 


N. B.—The receiving officer is invariably to enter the correct amount in the column of Postage, whether it agrees 
with the despatching office or act, 
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to the despatching office, to be filed asa record. Rule 13. All letters received at any post | 
office, to the address of persons resident in the same district, but beyond the limits of any 
ordinary post delivery, will, if the post office be at the head-quarters of the district, be sent 
with a chalan (Form 1) to the officer in charge of the district post, to be by him sorted and 
forwarded to the district post offices of the several sub-divisions in which the residence of 
the addressees may be situated. ule 14. Persons in charge of post offices in the interior 
of districts receiving letters for persons residing beyond the limits of their ordinary deli- 
very, but within the sub-division of a district post office with which they have direct 
communication, will send them, if pre-paid, for delivery to that office, with a chalan 
(Form 1\@). Letters for persons resident in the district, but within a sub-division with which 
the receiving office has no direct communication, must be sent to the post office of the 
head-quarters of the district. All letters bearing postage for delivery in the interior must 
be sent to the post office at the head-quarters of the district. tule 15. Officers in charge 
of district post offices will carefully compare with the chalan the contents of every packet 
received. Ifthe chalan is correct, it will be receipted and returned; if not correct, the 
discrepancies will be noted thereon. Rule 16. A delivery book (Form 3)(c) showing the 
names of persons entrusted with the delivery of letters, will be kept in every district post 
office, and be the only record of letters received for delivery. Rule 17. Letters will be 
delivered by such persons and under such rules as the local government may from time to 
time determine. Every person, through whom any district post letter may be delivered, is 
authorized to receive a fee of one pice (a fourth of an anna) for his own use, in addition to 
any unpaid postage which may be due onit. Rule 18. All postage realized on letters 
sent from any post office for delivery through the district post will be remitted 
every Saturday to the post office at the head-quarters of the district with the remittance 


(c) Form 3: 
DISTRICT POST. 


CHALAN No. 

















Letters despatched from the Post Office at to the District Post Office at 
Dated of 186 , 
No. of No. of PostaGe. 
Le ; Rates of 
ters Postage. | Despatching Office. | Receiving Office, 
OL FEE SE A TAS STD ES SS SA A EEE eee 
Paid Letters, oe e es | 
Paid Newspapers, ‘ oe / 
Unpaid ewspapers : : ; = | 
Unpaid Letters, gu 4 x ie 
T ag TD ORT ee ae § oe eee | eee 
C. D., 
Post Master 


N. B.—The receiving officer is iavariably to enter the correct amount in the column of postage, whether it agrees 
with the despatching office or not. 5 
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book (Form 4d) The person in charge of the post office will give a receipt for the 

amount in the opposite column and return the book by the first despatch. At the close of 

the month, a balance will be struck, showing the postage still due to the post office on letters 

which have been received ; this balance will be brought forward and a new account com- 

Letters which  ™!enced on the Ist of the following month. Rule 19. All letters, which from any cause 
cannot be deliver- cannot be delivered, will be returned with as little delay as possible to the post office from 
which they were received, and if any unpaid postage be due on them, credit for the amount 

Unpaid letters ; F ‘ ° : 

not to be sent from Will be taken in the remittance book. Unpaid letters are never, under any circumstances, 
Oflice to sncther, to be sent from one district post office to another. Rule 20. A monthly memorandum 


to otaras of let- (Form 5e) showing the number of letters received for delivery at each district post 

















delivery. 
(d) Form 4. 
DELIVERY BOOK. 
is Z 
‘ i pee eg a eere poe Parp Lerrenrs. PaiD News- : 4 g 
g 6 Post OFFicx. Post OFFICE. PAPERS, Fs g 2 
ag id F E 
ea ;  teer4 t D . $ Ps & 
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: F 8 oS 3° Sag zs a9 = 8 z 3° 
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a. |S g Hi so | se8 | sBel See la 
pe | 5 e| £ | sé | st" | c85| *ikla | 2] & 
7, 7 7 Zz Zz z = iS se 
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office, will be prepared by the person in charge and sent on the 2nd of the following month 
to the officer in charge of the post office at the head-quarters of the district. Persons in 
charge of post offices will prepare similar memoranda and send them to the post office at the 
head-quarters of the district. The officer in charge will, before the 15th of each month, 
prepare a general statement showing the number of letters posted at, and delivered through 
the agency of the district post office in the preceding month. Order Govt. India, August 
12, 1854. 


2244, A supply of postage stamps, for sale by retail, is to be kept available at every Pri nl 
thana, and every police station at which letters are received for despatch ; and it is the duty of Kent st every police 
the officer, to whom the person in charge of any such station is subordinate, to take 
steps to ensure that the supply kept on hand is at all times equal to at least one week’s 
demand. No account current of postage stamps is to be kept at any subordinate depdét. 

Officers in charge of treasuries, when selling stamps to other venders for distribution to the 
public, are invariably to require cash on delivery. To all purchasers of stamps of the va- 
lue of nine rupees or more an allowance is to be made of four annas from every nine rupees 
paid. Rule passed by the Govt. of India inC. O. Asst. Acct. Revenue No, 837, July 


29, 1854. 


SECTION IV. 
OF IRREGULAR PRACTICES. 


2245. No police darogah, mohurir, jemadar, or burkundaz, is to trade or to keep any Deicaebene 
warehouse, or shop for wholesale, or retail, within the limits of the thana to which he ig re not to trade; 
appointed. Reg. XX. 1817, sect. 11, cl. 1. 


2246. The practice of police officers taking leases of land from the zumeendars of the nor to take leas 
district is prohibited. Any act of this kind is to be considered tantamount to an act of ee rad 
corruption; and the person guilty of it is to be removed altogether from the police force, ‘strict. 

C. O. Sup. Pol. Z. P. No. 7 of 1840. 


2347. The darogahs are prohibited from employing the burkundazes of their thanas on Darogahs not to 
their own private affairs, under penalty of fine and dismission from office. Reg. XX. 1817, cn oa thelr privs 
sect. ll, cl. 2. ; 


2248. Whenever a summons or warrant, or other criminal process, is served by & police officers 
burkundaz, or other police officer receiving pay from government, no diet money or other 
allowance or gratuity is to be demanded or received from the complainant or the accused, 
or from any witness or other person; and the demand or receipt of such by any police are liable to what 


officer, directly or indirectly, in violation of this rule, is punishable as a criminal offence 
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on conviction before the magistrate or sessions court. The offender is also compellable 
either on a criminal prosecution, or by a civil action, to refund the amount received, besides 
being liable to immediate dismission from office, under the provisions contained in the 
existing regulations. Reg. XX. 1817, sect. 11, cl. 3. 


acearonshs are 2249, Magistrates are to prevent the custom of the inhabitants of a village enter- 


nt Li iia taining the darogah and his numerous followers, when he proceeds into the interior. 
0. O. No. 321 vol. 1. 


a antholders are 2250. The darogahs are enjoined, under the penalty of dismission from office, not to 


to keep seabed permit any established vakeel or mokhtar to be permanently employed at their thanas 
nas. on the part of any landholder, farmer, local agent, or other person. But this rule is not 


meant to preclude the occasional employment of a vakeel, or mokhtar, for any specific 
purpose when it is necessary. Reg. XX. 1817, sect. 11, cl. 4. 


volies eke 2251. The darogahs and other police officers are prohibited from employing any 
sokhters asthe mokhtar or vakeel at the station of the magistrate, for the purpose of receiving and trans- 
without permis-  mitting the salaries of the thana establishment, or for any other purpose connected with 


aa their public functions, except in particular cases, wherein they are especially authorized by 
the magistrate to employ a vakeel. Reg. XX. 1817, sect. 11, cl. 5. 


ff i i i i 
: Police ee 2252. No mohurirs or writers, excepting those on the police establishments paid by 
extra moburirs, government, are to be employed at the thanas without the previous sanction of the magis- 


ithout is- : . . . 
tion, excoptinspe- trate, except in cases of emergency which will not admit of delay. In the event of any 


cece darogah requiring the assistance of additional mohurirs, in consequence of a stress of bu- 
siness, he is to report the circumstance for the orders of the magistrate. Reg. XX. 1817, 
sect. 11, cl. 6. 
Penalty for, de 2253. In all cases where an additional mohurir is employed improperly (for in some 
aoe tothis instances it may be necessary) the darogah should be punished first by fine, and, if the 
offence is repeated, by dismissal. Letter of Superintendent Police L. P. to Joint Magistrate 
of Pubna No. 1944, Sept. 14, 1849. 
Police officers 2254, The darogahs are prohibited from encouraging, or employing, without the 


are not to pn ret ‘ aioe . ‘ 
professional spies; express sanction of the magistrate, any goindahs or spies, who earn a livelihood by the 


bend * ren ne profession of an informer ; and they are to apprehend, and send to the magistrate, any 
are employed by. persons who give out that they are employed as goindahs by the magistrate, or by the 
goindah, Bat superintendent of police, unless such persons show a written authority from the magistrate 
age persons 60 or from the superintendent of police. The above provision is not to be construed as pre- 
give information. cluding the police officers from employing persons to trace offenders, who have eluded the 
pursuit of justice ; or from encouraging persons to furnish information, by which robbers 
or other known criminals may be discovered and apprehended. On the contrary the 
darogahs are to encourage such persons to communicate all the information possessed by 
them, and are to report to the magistrate any instance of meritorious service on the part 
of any such individual, by which offenders are brought to justice, whether the individual 


has personally exposed himself to trouble and risk in securing the offender, or has meralv 
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supplied the necessary intelligence to the police officers.(a) Reg. XX. 1817, sect. 11, 
cl, 7. 


2255. It has been a general practice for bawds, keepers of brothels, and other persons 
who retain young females for the purposes of prostitution, and for persons moving loundis, 
or alleged slave girls, from place to place, to register at the nearest thana the names of all 
those, whom they purchase, procure, or entice to remain with them. Darogahs and other 
police officers are strictly prohibited from keeping any such register, or allowing any list 
of such girls to be delivered to, or the girls to be brought before them at any place what- 
ever, as such apractice leads to a belief that the police have authority to interfere with 
such persons, and to give their alleged owners an illegal power over them, while it is 
besides open to many other kinds of very gross abuse. Any police officer disobeying this 
injunction is to be immediately and finally removed from his situation. ©. O. Sup. Pol. 
L. P. No. 18 of 1841. 


2256. Any police officer apprehending the female relations or connections of persons 
accused of offences, or detaining them in custody on insufficient grounds, is to be punished 
by fine or removal from office ; and any officer punished more than twice for this offence is 
to be removed altogether fromthe police, and the case reported to the superintendent of 
police in order to prevent his future employment. C. O. Sup. Pol. Z. P. No. 9 of 1842. 


2257. Police officers are prohibited from interfering in regard to the transfer of cattle 
and other goods bought and sold. Const. No. 747, 


2258. Thesystem of compelling all dagees and tekorahs to sleep under the surveillance 
of the police, or zumeendars, is prohibited. Govt. order on the police report for the first six 
months of 1838, page 230. C. O. Sup. Pol. Z. P. No. 14 of 1839, 


SECTION V. 
OF CHARGES NOT COGNIZABLE BY POLICE OFFICERS. 


2259. Darogahs and other native officers of police are prohibited, under pain of dis- 
mission from office, from taking cognizance of any charge of adultery, fornication, calumny, 
abusive language, slight trespass, or inconsiderable assault. Reg. XX. 1817, sect. 12, cl. 1. 


(a) “1 also wish, but I fear in vain, that the darogahs without encouraging goindahs could be induced to pay some 
attention towards the acquirement of knowledge of their jurisdictions, s0 as to have some idea of those amongst the com- 
munity who live by plunder and theft. 1 believe that the agricultural classes in these provinces sre not, unless driven to the 
act by famine, addicted to crime, but that they are more free from such pursuits than the generality of the same class in 
other countries, It is the lower castes, given to drinking, seperated from the rest of the people, and degraded in all their 
habits from the prejudice against them, who are the principal participators in the graver offences against property, and in 
burglaries and thefts. These men are well known to the village communities ; their herdings together, sudden accession of 
money always speat in debauchery, cannot be concealed; but unfortunately from this class our chokeedars are principally 
drawn ; and it is owning to this village watch, and to the apathy or worse of the police in making enquiries regarding them, 
that so many crimes are committed with impunity.” Extract from police report L. P. for the first 6 months of 1841, para. 


708. 
51 
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ede Peas 2260. Charges of abortion, or of procuring it, are not of a heinous description, unless 
ny ~ death ensues; and, where this is not the case, such cases partake of the nature of those 
specified above, and should therefore not be investigated by police officers without the special 

orders of the magistrate. In general the investigation of such charges should be conducted 

by the magistrate, rather than by the police officers. OC. O. No. 303 of vol. 1. N. A. R. 


vol. 1, page 349 note. 


2261. Such charges may not be entered into by police officers, although the enquiry 
originated in the discovery of the body of a murdered infant, the one case having no con- 
nection with the other. N. A. R. vol. 2, page 464. 


ry Pplication of i: 2262. Although rape is among the offences which the magistrate is prohibited from 
charges of rape. referring to the police by Reg. VII. 1811, yet, as it is not mentioned:in the above pro- 
visions among the charges not cognizable by them, such case may now be legally referred 
to them for investigation, or may be preferred directly at the thana. Const. Nos. 1174, 


and 1365. 


No enquiry to be 2263. Police officers are strictly prohibited from making any inquiries into the cir- 
* of cumstances of fires, except when charges of arson are preferred to them. C. O. No. 85 

of vol. 2. 
Police not to in- 2264. Police officers are not to interfere with petty offences in any way which is not 


torfere in petty of- ae : i 
fences, exceptas positively required by Reg. XX. 1817, or other regulation enacted for thcir guidance. 


required by thor ©, OQ, No. 331 of vol. 


Police officers 2265. Persons preferring to the native police officers charges of the nature specified 
mpl oie bala above, are to be referred by those officers for redress to the magistrate’s court, and informed 
preferred. that cognizance cannot be taken of their complaints at the thana; and the darogah or other 

police officer, to whom any such charge is presented in writing, is to record in the thana 
diary (v. para. 2195) the name of the complainant, the nature of the charge, and the date 
on which it is rejected. The date and ground of rejection is also to be endorsed on the 
written plaint to be returned to the complainant. Reg. XX. 1817, sect. 12, cl. 2. 

ie ced nails 2266. The darogahs and other police officers are likewise prohibited from admitting 


mit compromises, ‘ : F Z 4 
rn ic interfere in COMPpromises, or razeenamahs, in any cases ; and from interfering in any matter which is 


any matter not au- H : ° ° . : F 

theclved, nov tone foe expressly provided for in this, or in any other regulation ; as well as in all cases from 
flict punishment, 1 ; ; ° ° ° ae Gs P 

ces akaet money: passing sentence upon any complaint ; from imposing a fine, or inflicting any punishment ; 


and from making any exaction from the prosecutor or the accused, or their respective 
witnesses, or from any other persons whatsoever. Reg, XX. 1817, sect. 12, cl. 3. 


__Heinons offences oe — officers are prohibited from suffering accusations of heinous offences(a) 
y private ad- to ethic hy Pa ate adjustment ; and are enjoined to bring all such cases to the know- 
ledge of the magistrate. In this case, the prisoner allowed a thief to compound his offence ; 
but his motive in so doing not being considered corrupt, he having officially reported the 


circumstances, he was merely reprimanded. N. A. R. vol. 1, page 180 


(a) In cases of theft aad burglary, the person defrauded is now not obliged to prosecute; and it seems that in such cases 
under the present law compromises are to a certain extent allowable. See para. 2276, 


BOOK II.—-CHAPTER III.—SECTION VI.—CHARGES COGNIZABLE, 415 


SECTION VI. 
OF CITARGES COGNIZABLE BY POLICE OFFICERS. 


2268. On receipt of any charge or information of murder, robbery, theft, burglary, 
homicide, maiming, wounding, actual affray, or other heinous offence, not excepted by this 
regulation from the cognizance of the police darogah, the statement of the prosecutor or 
informer is to be certified on oath, or solemn declaration* [after the forms Nos. 5 and 6 of 
appendix C]; and such enquiry is to be made as is necessary to elucidate the circumstances 
of the case, and if there are any witnesses to the fact, or persons acquainted with the parti- 
culars, they are to be questioned, without oath, either privately and apart, or publicly, as 
appears most conducive to the attainment of the truth. Reg. XX. 1817, sect. 13, cl. 1. 

Police officers are strictly prohibited from receiving criminal charges unattest- 
ed by oath [solemn affirmation]. A strict adherence to which rule, particularly in a case 
like the present [abortion], appears essential for the protection of individuals against muli- 
cious and unfounded accusations, N. A. R. vol. 1, page 349. 


2270. As the offences of forgery, or procuring the commission of it, come clearly 
within the general description of heinous offences, not excepted from the cognizance of a 
police darogah on a charge or information on oath to that effect before him, he is bound to 
proceed to the investigation of such charge in conformity with the general rules prescrib- 
ed for his guidance. C. O. No. 303 of vol. 1. 


2271. In cases of burglary and theft, unattended with personal violence, it is not 
lawful for darogahs or other police officers to make the local inquiry heretofore required by 
sects. 13 and 15, Reg. XX. 1817, or to apprehend persons suspected of such offences, unless 
a petition on unstamped paper is presented to them by an individual injured,(a) requesting 
that a search may be made for the property stolen, or that the offender or offenders may be 
brought to punishment; or unless an express order to adopt measures for those purposes is 


received by them from the magistrate to whom they are subordinate. Reg. II. 1832, sect. . 


2, cl. 2. 


2272. It is not sufficient that the complainant appears in person and deposes to the 
theft or burglary; he must present a written petition, and that petition must contain not 
only a statement of the fact, but also a specific request either that search may be mado for 
the stolen property, or that the offenders may be apprehended and brought to punishment. 
Const. No. 708. 

2273. The proceedings on a trial of simple burglary were declared void ab initio, in 
consequence of the investigation having been conducted in contravention of Reg. II. 1832 ; 
as no petition had been presented by the prosecutor, nor had any instructions to investigate 


(8) By Mahomedsn law s thief cannot be punished even en his own confession, unless the person robbed comes forward 
to prosecute. Hed. Trans. vol. 2, page 112. 
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the case been issued by the magistrate; and the prisoners were therefore acquitted. 
N. A. R. vol. 6, page 35. 


2274. In cases of burglary and theft unattended with personal violence, the suffer- 
ing party is not bound to report the case to the police, unless he is a zumeendar, and has to 
report the occurrence in that capacity. Const. No. 1338. 


2275. Chokeedars are not exempted by these rules from the duty of reporting 
the commission of such offences to the police, who are still bound to report all cases that 
come to their knowledge to the magistrate. But the magistrate should make use of other 
sources of information than his police officers to discover crimes, and should use his utmost 
endeavors, by conciliation and kindness, to procure the co-operation of respectable land- 
holders and their agents in the detection of offenders. C. O. No. 130 of vol. 2. 


2276. Darogahs and other police officers are empowered to postpone apprehending 
and forwarding to the magistrate, pending the receipt of his orders, persons charged with 
theft, whether attended with burglary or otherwise, provided it appears that the offenders 
have not used any personal violence in the occurrence; and provided that the parties, against 
whom the offence has been committed, express their desire that the offenders should not 
be apprehended and conveyed before the magistrate ; provided also that the offenders have 
not previously been actually guilty of, or suspected of, having committed theft, or burglary, 
or robbery. Reg. XIT. 1818, sect. 7, cl. 1. 


2277. Every case of this nature is to be fully and immediately reported by the police 
officers to the magistrate, who is either to call for any further information which he judges 
proper, or is at once to determine, according to the circumstances of the case, whether it 
is or is not necessary for the ends of justice that the charge should be regularly investi- 
gated, and is to issue his orders accordingly. Reg. XII. 1818, sect. 7, cl. 2. 


2278. Though a police officer cannot make enquiry into unageravated cases of 
burglary and theft without a written application from the injured party, yet the magistrate 


may direct the police officer to make the enquiry whenever he considers it advisable to do 
s0.(2) Const. No. 1354. . 


- 2279. In the exercise of that discretion the magistrate is to be governed by any 
extenuating circumstances which appear, such as the youth of the offender, his having been 
prompted to the offence (more especially in times of scarcity and famine) by extreme 
distress, and by his character appearing to have been previously respectable. Under less 
favorable circumstances the magistrate is also to attend to the important object of preserving 
the honor of families, when the offender is nearly connected with the party who has suffered 


(a) ‘‘Indiscriminate investigation into these cases is never productive of good effect, whilst it inflicts much inconveni- 
ence on the people.” Opinion of Sup. Pol. in pokce report for the 2nd siz months of 1841, para. 5. In some districts the 
provisions of Reg. II 1832 are almost entirely set aside, and in others no cases are investigated but those in which the 
parties apply to the court. Hoth these modes of carrying the law into effect are, I think, equally erroneous. The magistrates 
abould in cases coming under this law exercise the discretion vested in them with great care, and only direct investigation 
where the offence is of a serious or aggravated character, or where the occurrence of numerous crimes, in particular divisions 


of the district, renders their interference necessary for the repression of the offence and greater security of property. Police 
Report for the first six months of 1640, para. 8538. 
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the injury, and the latter is anxious to exempt the offender from the infamy of a public 
ignominious punishment. Reg. XII. 1818, sect. 7, cl. 3. 

2280. It is not to be considered necessary to take down in detail the questions and 
answers of the witnesses, but the substance of any material information obtained from them 
is to be reduced to the form of a sooruthal or kyfeeyut, which document is to be authenticated 
by the attestation of the persons examined, and transmitted to the magistrate under the 
signature of the police officer, by whom the inquiry is made; the evidence of the eye- 
witnesses being distinguished in the report from that of persons deposing from hearsay. 
Reg. XX. 1817, sect. 13, cl. 2. 

2281. In all cases cognizable by the police, the depositions of the informant or plain- 
tiff, or of both, are to be immediately taken at length; the police officers being careful to 
enquire from them particularly what they saw themselves,—what they learnt from others,— 
who the persons were from whom they learnt it,—the prosecutors’ witnesses, and what 
evidence each witness is supposed to be capable of giving. In cases of dacoity, highway 
robbery, theft, and burglary, the list of property lost must invariably accompany the plain- 
tiff’s deposition ; and the above papers must be forwarded to the magistrate immediately on 
being received, or at the latest within 12 hours from the period of their being written. 
©. O. No. 138 of vol. 3, para. 3, rule 1; LZ. P. and No, 28 of vol. 4, WM P. C.O. 
Sup. Pol. ZL. P. No. 19 of 1843. 

2282. With a view to test tne trustworthiness of the final police report, the police 
officer should be required, in all heinous cases to transmit to the magistrate a separate state- 
ment on the day on which he may obtain information as to any new material witnesses, or 
as to a charge or suspicion being made against or found to attach to a fresh party accused ; 
showing briefly the nature of such information, with the parties from whom, and the cir- 
cumstances under which it was obtained. Such reports of progress could not afterwards be 
tampered with, a contingency not infrequently to be apprehended in the instance of the 
Jinal reports. But they should be confined to the express point designed to be made known, 
and should not be allowed to swell the papers of a police enquiry or to protract its duration. 
C. O. No. 1047, August 10, 1854. W. P. 

2283. The sooruthals required in sects. 14 and 15, Reg. XX. 1817, or in cases of 
dacoity describing the appearances presented, and the facts brought to light in a primd fucte 
inquiry, are to be sent to the magistrate, in place of a report, the moment they are drawn 
up. C. O. No. 138 of vol. 3, para. 3, rule 2; Z. P. and No. 28 of vol. 4, W. P. 
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2284. The depositions of witnesses are not to be detailed in the papers sent to the ‘ 


magistrate, and the summary of them is to be given in the simplest form. For example, 
in a case of highway robbery with murder :— 


Nuzzer Allee, Peer Bux, and Govindram deposed to having witnessed the deed ;— 
Doorga, Ewoz Jan, and Ruttun recognize the property ;— 

Sheolal and Gooroo Das witnessed the search of the prisoner’s house ;— 

Sujut Aliand Gungadeen saw the prisoner ranning off with a drawn sword in his hand;— 


Janokia Dosadh Chokeedar arrested the prisoner, and saw marks of blood on his clothes. 
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At the bottom of this summary, the darogah is to enter the names of those witnesses whom 
he examined, but who professed ignorance, or gave evidence so unimportant as not to require 


their being sent in. C. O. No. 138 of vol. 3, para. 3, rules 4 and 5; L, P. and No. 28 of 
vol. 4. W. P. 


2285. Itis not the duty of a thanadar to send for witnesses for the defence, or to 
postpone a case for their attendance. Still where, in particular cases such exculpatory 
evidence might be of itsclf forthcoming or near at hand, and it should appear pro- 
per to record it with a view to a fuller elucidation of the facts, and where such procedure 
should not involve the illegal detention of the accused beyond 48 hours, there is nothing 


in the regulations prohibitory of the adoption of such a course. Govt. Order W. P. 
No. 2217, May 23, 1855. 


2286. In sending in the prisoners, at the close of an enquiry, the darogah is to enter 
his grounds for so doing (without any recapitulation of evidence) in the column for remarks 
on the chalan No. 2 of appendix to Reg. XX. 1817 (No. 12 of appendix C). C. O. No. 138 
of vol. 3, para. 3, rule 6; Z. F. and No, 28 of vol. 4. W. P. 


2287. The darogahs are informed that all excuses for delay in preparing and copying 
out voluminous reports being obviated by the above rules, any breach of the regulations in 
the detention of arrested persons, or any slowness in the enquiry, will be severely dealt with. 
They are also to report concisely, but clearly, all important occurrences which take place 
within their jurisdiction, considering that an important part of their duty. C. O. No. 138 of 
vol, 3, para. 3, rule 8; LZ. P. and No, 28 of vol. 4, W. P. 


2288. Magistrates are to be particularly careful that these rules for abridging the pro- 
ceedings of police officers are not neglected, and should call to account such officers as 
persist in not conforming to them. The session judges should avail themselves of every 
opportunity to point out to the magistrates any instances of neglect of these rules, which 
they may observe in proceedings before them. C. O. No. 23 of vol. 4. L. P. 


2289. In cases when the darogah does not think the case sufficiently proved to 
warrant the transmission of the accused parties to the magistrate, he is to send in the sub- 
stance of the evidence of each witness ; the statements of the plaintiff and defendants, the 
latter taken at length; and aclear statement (without recapitulating any evidence) of the 


grounds of his opinion for releasing the accused. C. O. No. 138 of vol. 3, para. 3, rule 9; 
I. P. and No. 28 of vol. 4. W. P. 


2290. In cases of murder, gang-robbery, burglary attended with wounding, or other 
violent crime, [or of a charge or information of any of the offences specified in sect. 16, 
Act XXXII. 1855, regarding embankments*] where the circumstances of the case may be 
elucidated in a greater degree by a sketch or plan of the spot, the same is to be prepared, 
ifit can bedone without subjecting the inhabitants to inconvenience, and submitted with 
the report. The police officers are also to be careful to ascertain, in all cases, the exact date 
and time of the day or night when the offence charged was committed ; and are to record 


the date according to the Bengal, Fussily, or other era current in the district. Reg. KX. 
1817, sect. 18, cl. 3. 
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2291. Attention is required to the preparation of these sketches; a scale should be 
adopted for the purpose of showing the relative distance of one object from another. A 
house and atree need not be represented by precisely the same diagram. These are to be 
sent to the nizamut adawlut with all cases referred or appealed. C. O. No. 52 of vol. 4. W. P. 


2292. The weapon or instrument with which a murder has been committed, or the 
remains of poisoned food, or other articles which it will be necessary to produce and identify 
during the proceedings, must be obtained and secured in such a manner that their iden- 
tification may be established without doubt. Reg. XX. 1817, sect, 14, cl. 10. Reports 
W. P. 1854, part 2, page 766. 

2293. Darogahs are prohibited from swearing witnesses to the truth of their deposi- 
tions on any local investigation which is made by them into the circumstances of any 
murder, robbery, or other crime, or in the performance of any other of their duties, unless 
the same is expressly sanctioned by the provisions of a regulation applicable to the case. 


Reg. XX. 1817, sect. 13, cl. 4. 

2294. The officers of police are to endeavour, as far as practicable, to complete the 
inquiry in the first instance, and to collect all attainable evidence, and to bind over all the 
witnesses, necessary for the trial, to appear before the magistrate, at the time when the 
report may reach the magistrate’s court, in order that the case may be tried without unne- 
cessary delay. The daragah is to send in with the chalan or despatch any burkundazes, 
or other subordinate police officers, whose evidence is necessary on the trial of the case; 
and if the whole of the witnesses cannot be found at the time of transmission of the chalan, 
the darogah is to endeavor to collect them, and is to send them in without waiting the 
instructions of the magistrate. Reg. XX. 1817, sect. 13, cl. 5. 


2295. In cases where the offenders are unknown, or though recognized have not been 
apprehended, the prescribed local inquiry is notwithstanding to be made without delay, and 
the police darogah is to transmit an immediate and full report of the result to the magis- 
trate for his information and orders. But the witnesses are not in such cases to be sent to 
the magistrate, nor bound over to attend him without his special instructions for the 


purpose. Reg. XX. 1817, sect. 13, cl. 6. 

2296. In all cases where the offender is known and has absconded, the police officer 
conducting the enquiry is to ascertain and describe the person of the offender, specifying 
also his name, and that of his father, as well as his usual place of residence, in order that 
he may hereafter, if necessary, be fully identified. Reg. XX. 1817, sect. 13, cl. 7. 


2297. If, in the conduct of an inquiry, the person accused or suspected appears to 
have been guilty of more than one offence cognizable by police officers,—or if any miscon- 
duct or neglect in matters of police attaches to any zumeendar, farmer, local agent, village 
watchman, or other person whose duty it is to aid the police,—the darogah is to institute 
a distinct enquiry on each case, the result of which is to be transmitted to the magistrate 
in separate reports and despatches. Reg, XX. 1817, sect. 13, cl. 8, 


2298. Whenever any person is apprehended and sent to the magistrate’s court under 
the provisions of this regulation, and it is known to the darogah, or other officer presiding 
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74 ele it ® at the thana, that euch person has been apprehended on a former occasion by the police on 


any other account, the darogah reporting on the case, which is the ground of his present 
apprehension, is also to state the offence for which the prisoner was arrested, and if practi- 


cable is to ascertain from the thana papers and report the year and date of the record of 
the case referred to. Reg. XX. 1817, sect. 13, cl. 9. 


Rules when da- 2299. The darogahs, when they proceed from their thanas for the purpose of making 
rogahs leave their e e Ld ° ° 
thanas. any local inquiry, or for the performance of any other public duty, are to state in their 


reports the date and time of their departure from the thana station, and the date and time 
of their arrival at the place of their destination, and also of their return to the thana. The 
eae te be mot. month and year to be used on all such occasions, as well as generally in the reports of the 
are of the wisteics. darogahs, are to be those of the current era of the district, whether the Bengallee, Fussily, 
or Willaity. Reg. XX. 1817, sect. 13, cl. 10. 


pees eh ae 2300. The system of prohibiting darogahs from leaving their thanas without per- 
yl hont perms: mission, except on the occurence of henious offences, is bad, and ought not to be pursaed. 
810N. . ° 
Govt. Order on police report for 1st six months of 1838, page 226. 
aro away fom tel 2301. The darogah when engaged in the mofussil is to forward daily to the magis- 
ah : . : : 
Loner as Rdg trate a memorandum of his proceedings in the most concise form. For example :—* May 


to the magistrate. 2, 1843, Passed the night in the village cutcherry at Syedpore; at 10 a. m. proceeded to 
Mouzah Ramnugger, and examined the putwarree, head ryots and others, named in the 
margin, regarding the bad characters in their village, and their whereabouts on the night 
of the robbery : returned to Syedpore at 5 P. M."—“ May 3, 1843. Arrested Sheo Lal, 
and Deen Tewaree; took their replies, and confronted them with the plaintiff Gungadeen 
and the witnesses named in the margin, who recognized them as concerned in the dacoity; 
searched their houses, and found property as per list recognized by the prosecutor and his 
witnesses.” C. O. Sup. Pol. Z. P. No. 19 of 1843. 

le Sete - 2302. On proceeding to investigate any serious case, the darogah is to send forthwith 


ah tothe su- to the superintendent of poli i i ; . 
sia ce oe P police a notice of his departure, stating the nature of the crime, 


police, in serious © the name of the accused as far as then ascertained, and the names of the persons or person 
= giving the information.* On closing the case he is to report, if he has sent in any prisoners 
* See para. 2229. in the form No. 2 of Reg. XX. 1817, the parties sent in, the dates of their several appre- 
hensions, and other circumstances laid down in that statement;—or if he has not procured 

evidence to justify his sending in the accused, he is to forward to the superintendent, in as 


concise a form as practicable, the grounds on which he has exercised his discretion, in 


such manner as to avoid all recapitulation of evidence and unnecessary verbiage. It is the 
: Bale ny ae duty of the magistrate to keep a strict watch over the proceedings of his subordinates, so 
over his police, a8 to be able to furnish the superintendent of police with such information regarding their 

proceedings as he thinks necessary to call for. C. O. Sup. Pol. Z. P. No. 18 of 1843. 


- a? 2303. With regard to the mode of investigating cases the superintendent of police 
. Leonape pedir recorded the following remarks. «“ The description of cases wherein the police are apt to 
-_ ordering s- misbehave is generally in regard to suspicious deaths, accusations of miscarriage of females 


by drugs, and other similar crimes. In such cases the statements sent in by the police 
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are often of a doubtful nature, and it is perfectly justifiable and right to order a second 
investigation ; but there should be no threat, and no indications to lead the people entrust- 
ed with the second inquiry to believe that their credit and service depend upon proving 
the case instead of proving the truth. To order investigation after investigation, and to 
punish the darogahs for want of success, not only tends to induce the belief that the case 
has been made up for the nonce, but destroys the possibility of any credit being given to 
evidence, although in reality correct and true.” Police report for the 1st six months of 
1838, para. 79. Reports V. P. 1854, part 2, page 253. 


2304. It is not favorable to the ends of justice to censure, suspend, or supersede police 
officers, who may have been unsuccessful in the early detection and development of a 
crime with the investigation of which they are charged ; such failure of success by no means 
necessarily implying neglect or defect of good management; and urgent authoritative 
requirements for further enquiry, and for the acquisition of good proof, being capable of 
being misconstrued and abused on the part of the police officer in the production and _pre- 
sentation of very doubtful if not actually false evidence. ©. O. No. 1047, August 10, 
1854. W. P. 


SECTION VII. 
OF INQUESTS. 


2305. In all cases of murder, unnatural or suspicious death, or violent and dangerous 
wounding, the darogah is to make it an invariable rule, immediately on receiving informa- 
tion, to repair in person to the spot on which the dead body, or person wounded, has been 
found; or, if prevented from going personally, is to depute a proper officer ; and on such 
occasions the following rules are to be strictly observed.(a) Reg. XX. 1817, sect. 14, cl. 2. 


2306. They are to question privately in the first instanco any. relations, connections, 
friends, or neighbours of the deceased, or of the person wounded, who may be able to state 
the circumstances of the case; and they are to endeavour to collect, before the inhabitants 
assemble for the public inquest, such information as may guide their inquiries in the conduct 
of their investigation. Reg. XX. 1817, sect. 14, cl. 3. 


2307. ‘They are to question the individual wounded, and to require him, if he is able 
to speak, to name and describe on solemn affirmation the person by. whom he has been 
wounded, the names of the persons present when the act was committed, and, generally, 
the circumstances under which the act was committed. Reg. XX. 1817, sect. 14, cl. 4. 


(a) When a person is found dead in any place, and it is not known who was the murderer, and his heir demands satis- 
faction for his blood from the inhabitante of such place, or from any number of them not specifically named, fifty of the inhabi- 
tants selected by the heir must be pnt upon their oaths, and depose to this effect—‘ By GOD 1 did not kill him, nor do | 
know his murderer.” Hed. Trans. vol. 4, page 427.~The above describes the only inquest known in Mabomedan law. 
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for ine 


egere 2308. They are fo examine the body of the person wounded, or dead body, with a 
ee a . view to ascertain the number of wounds or other corporal injuries; the length, breadth, 
and depth of each; with what weapons the wounds or hurts have been given, and the 
parts of the body in which they have been received; and they are to record the same 
either at the foot of their sooruthal or report, or on a separate paper to be annexed to the 


report. Reg. XX. 1817, sect. 14, cl. 5. 


Wounds not to 2309. The practice of probing wounds on the bodies of wounded or deceased persons 
poeees in order to ascertain their length, breadth, and depth, is prohibited: police officers are 
expected to report these particulars merely from inspection. C. O. No. 9 of vol. 4. 


Rules for in- 2310. They are to describe particularly the spot on which the wounded person or the 
specting the spot 


in which the body of dead body has been found; and they are to report whether the crime appears to have been 
Bea hes tone committed on the spot, or whether the individual wounded, or dead body, appears to have 
unt. been brought and laid there; also in cases of alleged suicide or accidental death, whether 
the circumstances under which the body is found are such as to warrant a conclusion, that 
the deceased met with his death from his own hands, or by misadventure, or whether any 
and what grounds exist for believing the deceased to have been killed by the hands of 
others; and further, they are to ascertain the name of the person wounded, or of the 


deceased, if any person present should recognize him. Reg. XX. 1817, sect. 14, cl. 6. 


2311. Ifthe person killed appears to be a stranger, and his name is not known, they 
If the deceased be - 
w stranger. are to endeavour to ascertain where he was last seen, or where he slept the night before. 
Reg. XX. 1817, sect. 14, cl. 7. 


If the offenders 2312. In cases in which the offenders are not immediately discovered, or the cause of 
‘rr the murder, or unnatural death, or wounding, is unknown, the police officer conducting the 
bore io. inquiry is to endeavour to trace whether any enmity, ill-will, jealousy, or other cause of 
wsenon or wounded dissension, subsisted between the wounded, or deceased, and any other person or persons in 
the neighbourhood, and, if so, the particulars of the disagreement ; when and under what 
circumstances the wounded person, or the deceased, and the person said to bear him ill-will 
were last secn in company, and whether any and what angry expressions were used by the 
Enquiries to be parties ; moreover in cases, in which there is reason to believe that the unknown offender 
ee cha Oe received any wound or other corporal injury from resistance in the perpetration of the 
been wounded. crime, they are to question the hajjams, village-surgeons, washermen, or other persons 
residing in the vicinity, who from their profession are likely to afford information leading 

to the discovery of the offender in such cases. Reg. XX. 1817, sect. 14, cl. 8. 
wis suave lawl: 2313. The above inquiry is to be made and committed to writing in the presence of 
ry te be, srittan ae creditable people, resident on the spot or in the neighbouring villages ; and the police 
to the magis- officers are to require a sufficient number of persons present to subscribe their names to 
the paper, which is likewise to be attested by their own signature, and forwarded without 

delay to the magistrate. Reg. XX. 1817, sect. 14, cl. 9. 


2314, The sooruthal above aeiated is tobe sent to the —. in 7 of a 


2 eS Rea mEwews 7 


No. 28 of vol. 4. W. P. 
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2315. In cases of murder it is the duty of the police officers to endeavour to obtain ,, 1 cases of mur. 


r the weaponot 


and secure the weapon or instrument with which the crime has been committed, in order e procured. 


that the same may be produced, and identified, at the further stages of the enquiry or trial 
for the offence. Reg. XX. 1817, sect. 14, cl. 10. 


2316. In cases of wounding, the police officer conducting the inquiry is to endeavour 
to obtain for the person wounded such surgical assistance as is procurable; and, if the 
wounds are severe, the individual wounded is not to be moved or sent to the magistrate’s 
court, until he is able to travel without inconvenience or risk. The police officers are fur- 
ther directed to notify to the inhabitants, as occasion offers, that, in the event of any 
person being wounded by robbers or others, in such manner that he cannot be conveyed to 
the thana without hazard of his life, it is not necessary to remove such person from the 
place where he can be best taken care of, but that immediate notice is to be given at the 
thana, that the police officer may proceed to the spot and make the inquiry prescribed 
above. Reg. XX. 1817, sect. 14, cl. 11. 

2317. In cases of murder or unnatural death, the darogah is, on ordinary occasions, 
when he has completed his inquiry, either to make the body over tothe charge of the rela- 
tions of the deceased, or to cause it to be buried or burnt on the spot, as the usages of the 
country and the religious persuasion of the deceased render proper: and it is not to be 
considered necessary to send the corpse for the inspection of the magistrate, except in cases 
of murder by poison, or on occasicns where the injury sustained by the deceased is of a 
doubtful nature, requiring the inspection and report of a surgeon; in which cases, if the 
state of the weather and the distance of the magistrate’s court admit of the body being 
transported without risk of putrefaction on the road, the darogah is to forward the corpse 
covered with a cloth, in the most decent and expeditious manner practicable, to the magis- 
trate’s place of residence. Reg. XX. 1817, sect. 14, cl. 12. 

2318. On all occasions when the timely attendance of the police officers cannot be 
obtained, the principal persons of the village are to hold inquests on the bodies of persons 
dying unnatural deaths; and they are to forward the same without delay to the magistrate 
either through the nearest police darogah, or otherwise, as may be most convenient. 
C. O. No. 21 of vol. 1. 


SECTION VIII. 
OF INQUIRIES IN HEINOUS OFFENCES. 


2319. In all cases of gang robbery, or other robbery by open violence, as well as in 
every instance of a heinous crime, attended with a violent breach of the peace or other 
circumstances of aggravation, the darogah, in whose jurisdiction the offence occurs, is if 
practicable to proceed in person to the spot without delay, transmitting an immediate 
report of the occurrence and of his departure from the thana for the information of the 
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magistrate.* If unable to proceed in person, or if the case is not of a heinous nature, nor 
attended with circumstances of aggravation, the darogah is at liberty to depute a fit person 
from among the officers acting under him, to ascertain the facts and circumstances of 
the case, and to procure all the information which it is practicable to obtain for the disco- 
very and apprehension of the offenders.(a) Reg. XX. 1817, sect. 15, cl. 1. 


2320. Notice of all heinous offences, and other information ordered to be furnished to 


the superintendent of police by the darogahs, is to be forwarded direct by the public dak. 
C. O. Sup. Pol. LZ. P. No. 5 of 1838. 


2321. The police officer, making local inquiries of the description specified above, is 
to be careful to ascertain and record the day and hour when the fact was committed, the 
situation of the place, the names and descriptions of any persons who have ‘been recogniz- 
ed as the perpetrators of the crime, by whom such persons have been seen and known, and 
the names and descriptions of any persons suspected of being concerned in the offence 
committed, with the grounds of such suspicion. Also a full recital of the manner in which 
the crime has been effected, and in cases of robbery of the articles of property plundered ; 
the direction in which the robbers have fled; whether they had-torches, and any and what 
arms; whether they attempted to conceal their persons during the robbery; whether any 
arms or articles of property belonging to the robbers were picked up after the outrage; 
and if so, whether any person in the neighbourhood has recognized sah ak whether 
any number of persons were known to have assembled at any liquor shop, ‘Wikeer’s muth, 
or other place, immediately preceding the occurrence of the robbery, and if so, the general 
character of such persons; whether the landholders and farmers or their local agents took 
any and what measures immediately after the occurrence for the discovery and apprehen- 
sion of the offenders ; whether the village watchmen were present, and showed a proper 
degree of attention and alacrity on the occasion, or otherwise; whether there are any 
persons of notorious bad character in the neighbourhood, or persons who have before been 
punished for robbery and discharged from jail, and if so, where such persons were at the 
time of the commission of the offence.(b) Reg. XX. 1817, sect. 15, cl. 2. 






(a) Under sect, 2, Reg. II. 1882, such inquiries are not to be made by police officers in cases of burglary and thefts 
unattended with personal violence except on the requisition of the party injured, or by express order of the magistrate. See 
para. 2271 et seq. 

(b) ** Although I think recognition of persons at the time of perpetrating a dacoity is very properly looked on with 
suspicion in the courts, yet I think many circumstantial points are neglected and overlooked. The absence of the parties 
from their homes at the time of the dacoity, their return with money beyond their usual means, their association with 
known bad characters, their real means of livelihood, are points which are too much overlooked, and which, if properly 
attended to, would go much to corroborate other proof. Most of the dacoits are known to the villagers and local police ; the 
former will not take any part against them, partly to save trouble and partly from fear, so long as they keep their depreda-~ 
tions to distant villages ; the latter generally are paid for their silence ; and the magistrate finds it most difficult to straggie 
against these obatacles.’’—‘* It is difficult to procure conviction on a charge of infent to commit dacuity; something of course 
can be gathored frum the arming and assemblage of the people, but the intent is in general to be ascertained only through 
the means of spies and informers, The evidence of auch persons is received with great jealousy in the courts, and they usually 
have some portion of their own conduct to conceal or extenuate ; and their characters will not generally stand the test of a 
crose-examination ; and thus the charge falls to the ground. It would perhaps be more advisable in doubtful cases to inves. 


tigate the characters of the parties engaged.'’ Remarks of the superintendent of police tn police report for 1845, paras, 
848 and 881, 
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2322. The foregoing inquiries are to be made and committed to writing on the spot 
in the form of a svoruthal or report, and in the presence of three or more creditable inhabi- 
tants of the neighbourhood, by whom it is to be attested, and the papers are to be forwarded 
without delay for the information of the magistrate. Reg. XX. 1817, sect. 15, cl. 3. 


2323. The sooruthal is to be sent to the magistrate, in place of a report, the moment 
it is drawn out. ©. O. No. 138 of vol. 3, para. 3, rule 2, ZL. P. and No. 28 of vol. 4. W. P, 


2324. It is further the duty ofthe police officers on occasions of the description above- 
mentioned, as well as in cases of murder and unnatural death, to apprize the persons present 
at the inquiry, that their suppression or denial of any knowledge, which they possess rela- 
tive to the perpetrators of the crime, will tend to invalidate their testimony in the event 
of their deposing to such knowledge at a future period. They arc at the same time to give 
encouragement to all persons, not accomplices or accessaries, who have been present at the 
commission of a crime, to make a full communication of every fact and circumstance 
within their knowledge respecting the offenders; and they are to take their information or 
evidence, with such precautions of secrecy as are deemed requisite, where persons supposed 
to have recognized any of the offenders appear to be deterred from publicly naming them, 
under fear of the consequences if the parties should not be apprehended. Reg, XX. 1817, 
sect. 15, cl. 4. 


2325. The darogahs are invariably to report to the magistrate every instance of 
burglary and theft, which is brought to their knowledge or otherwise, as well as of the 
attempts in which the offenders have not succecded in carrying off property. Reg. XX. 
1817, sect. 15, cl. 5. 


2326. In cases of burglary, the police officer conducting the enquiry is to attend to 
the foregoing instructions regarding inquiries in cases of robbery, as far as they are appli- 
cable, and is to be careful to ascertain and report the time of the day or night at which 
the offence was perpetrated, and the means used in effecting an entry into the habitation; 
and, if by breaking or cutting through a wall, mat, or other partition, the length and breadth 
of the aperture; also whether the house or apartment into which a burglarious entry has 
been effected is used as a place of residence, or for the custody and preservation of property. 
Reg. XX. 1817, sect. 15, cl. 6. 


2327. Police officers making inquiries in cases of robbery, burglary, and theft, are to 
require the village chokeedars, the landholders and their agents, and the inhabitants of the 
place where the offence was committed, to state whether they suspect any and what persons 
of having committed the offence; and, if so, the grounds of their suspicion; after which 
they are to take the necessary measures to ascertain how far such suspicions are well 
founded, and where the persons suspected have been at the time the crime was perpetrated. 

r, MA. 1817, sect. 19, cl. 7. 
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SECTION IX. 


OF CONFESSIONS, AND TREATMENT OF PRISONERS. 


2328. Whenever any person is apprehended and brought before a darogah or other 
police officer under the provisions of this regulation, the examination of the prisoner is to be 
taken without oath in the presence of three or more credible witnesses, who are to attest the 
examination; and the police officer presiding at the enquiry is to question the prisoner 
fully regarding the whole of the circumstances of the case; the persons concerned in the 
commission of the crime; and, if any property has been stolen or plundered, the persons 
in possession of such property, or the place where it has been deposited. In the event of 
the prisoner’s making free and voluntary confession, it is to be immediately written down, 
if practicable, in the language best understood by the person confessing, and in the presence 
of three or more credible witnesses, who can sign their names, and are not officers of police 
or connected with the thana establishment: if no persons can be found who are able to read 
or write, the most respectable persons in the village are to be required to bear witness, and 
to affix their mark in attestation of the writing. The party confessing, as well as the 
witnesses, are to be allowed to read the same when finished; or, if unable to read, the 
police officer recording the confession is invariably to read it over in the presence of the 
party and witnesses before it is signed and attested ; and is to state at the foot of the paper 
the day of the week, date, hour, and place at which it is taken; the original confession 
bearing the signatures of the party and witnesses, is invariably to be transmitted to the 
magistrate, and not a copy; and the police officer presiding at the inquiry, as well as the 
person by whom the confession is taken downin writing, are to subscribe their signatures 
to the paper in attestation of its authenticity. Reg. XX. 1817, sect, 19, cl. 1. 


2329. Police officers are to certify confessions made before them in the same manner as 
magistrates, viz.— I hereby certify that this confession of was made by the said 
and taken down in writing, and attested by the subscribing witnesses, before me and in 
my presence, on the between the hours of and ; that, to the best of my belief, 
the confession was voluntary, and that no interference, directly or indirectly, on the part 


of any person likely to influence or intimidate the prisoner, was permitted.” ©. O. No. 54 
of vol. 2, para. 21. 

















2330. Implicit obedience is required to the above rule, that confessions are to be written 
down in the language best understood by the persons confessing. C. O. No. 242 of vol. 1. 


2331. Confessions of prisoners are to be taken at length. No persons employed about 
the thanas as chokeedars, dosadhs, or chumars, or other such descriptions, are to be made 
subscribing witnesses by the police, under penalty of forfeiture of situation, These must 
always be respectable men of the place; and such, if possible, as can read and write; and 
they should be required to question the prisoner themselves, whether he has confessed 


voluntarily to the facts stated. C. O, No. 138 of vol. 3, para. 3, rule 3; Z. P. and No, 28 
of vol. 4. W. P. 
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2332. If respectable persons, who can read and write, are not procurable, the darogah 
should record the fact. Reports Z. P. 1855, part 2, page 540. 


2333. Police officers ordinarily should not summon the same persons to attest both the 
mofussil confessions of the prisoners, and the searching of their houses. Opportunities for col- 
lusion, or, at all events, for the easy imputation of it, are afforded when one set of witnesses is 
brought to prove these two material, but different, parts of a case. N. A. R. vol. 6, page 323. 


2334. A darogah is fully justified in summoning respectable persons for the purpose | 


of witnessing confessions, when it is requisite; and in the event of such persons refusing 
to attend, or to attest a confession taken in their presence, he should submit a report of the 
case to the magistrate; who, after calling upon the parties for any explanation they may 
have to offer, is competent to pass such order on the case (within the general limitation of 
his authority) as appears proper. But the darogalis should be particularly cautious in the 
exercise of this power; and should avoid as much as possible summoning any persons, 
whose absence from their houses, with reference to their occupations and other circumstances, 
might be attended with serious inconvenience. Const. No. 101. 


2335. No compulsion is to be used either towards parties or witnesses, for the purpose 
of obtaining any information whatsoever; and police officers are strictly enjoined not, on 
any occasion or under any pretext whatever, to encourage a prisoner apprehended upon a 
criminal charge to confess the same, or to excite the hopes or fears of a prisoner by holding 
forth prospect of pardon, using threats, or otherwise persuading and intimidating the pri- 
soner, with the view of inducing him to confess. Any species of maltreatment inflicted on a 
prisoner or witness by a police officer, landholder, or farmer, or by any other person what- 
ever, whether with a view to extort a confession or to procure information, is to subject 
the offender to exemplary punislment on conviction before the magistrate or sessions court. 
Reg. XX. 1817, sect. 19, cl. 2. 

2336. Whenever a confession is taken at night, or at any other place than the police 
thana, the special reason for its having been so taken is to be stated in the darogah’s report. 
Reg. XX. 1817, sect. 19, cl. 3. 

2337. The foregoing provisions are not meant to preclude the darogah, or officer 
presiding at the inquiry, from making any private verbal examination which he dcoms 
requisite with the view of ascertaining accomplices, or discovering stolen property, or obtain- 
ing means of proof. Reg. XX. 1817, sect. 19, cl. 4. 

2338. No regulation prohibits police officers from taking down in writing a second 
examination of a prisoner ; and they would not be justified in refusing to record any declar- 
ation or confession, which the prisoner wishes to make. Const. No. 733. 

2339. Prisoners confessing offences are to be kept apart from all persons in custody 
at the thana ; and, if practicable, are to be forwarded to the magistrate’s court under charge 
of a separate guard. Reg. XX. 1817, sect. 19, cl. 5. 

, 2340. Witnesses to confessions are invariably to be bound over by the darogahs to 
attend the magistrate on the arrival and examination of the prisoners at the sudder station 
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and the police officers are to be careful not to admit of any deviation from this rule. 
Reg. XX. 1817, sect. 19,-cl. 6. 


Prisoners how to 2341. Prisoners during their detention at the thana are to be confined within the 
be confined. P . 
thana house or guard room, or in some other convenient place of confinement, where they 
are not exposed to the open air. Reg. XX. 1817, sect. 19, cl. 7. 


Stocks may be 2342. Stocks may be used at the thanas during the night for the purpose of securing 
used for prisoners 


of dangerous cha. the persons of robbers and murderers, or other persons of dangerous character, or disor~ 
and in the night derly behaviour, or persons who have escaped from custody, until they can be forwarded 
to the magistrate; but the darogahs are strictly enjoined under pain of dismission from 
office, not to place any individual in the stocks, except during the night time, and then 
only in cases of robbery and murder, or of previous escape from custody, or when the 
notoriety of the prisoner’s character or his behaviour is such as to render this mode of 


confinement essential for his safe-cuard. Reg. XX. 1817, sect. 19, cl. 8. 


but in the W. P. 2343. In thanas which are provided with a hawalat upon the prescribed plan, the 
only whom tuere 8 use of stocks is interdicted ; and in thanas, in which no other means of securing prisoners 


at night exist, the use of stucks is permitted only pending the construction of a proper 
hawalat. All magistrates are, at the same time, required to use the utmost vigilance to 
prevent the restraint in stocks of others than the class of persons who are indicated in cl. 8, 
sect. 19, Reg. XX. 1817; and are to instruct the thanadars to furnish a special report of 
all prisoners subjected to this restraint by them under the authority of the above law. 
Monthly vernacular summaries of these reports will be submitted by magistrates for the 
inspection of the commissioner. Govt. Order, W. P. No. 3770A,December 15, 1855. 


If s woman is 2344, The detention of women atthe thana during the night can be necessary only 
detained at the 


thana by night, a Under some unusual circumstances. A special report of the causes of any such detention, 


er a ise" ond of the arrangements made for the purpose, is, in every case of the kind, to be made by 
the thanadar to the magistrate. Govt. Order, W. P. No. 3770A, December 15, 1855. 
Prisoners may 2345. The darogahs of police are further competent(a) to use handcuffs of a light con- 
be forwarded in 


light handcuff, struction, to be provided by the magistrate, (instead of fetters and ropes for the legs and 


arms) for the purpose of forwarding heinous criminals with safety to the magistrate’s court. 
Reg. XX. 1817, sect. 19, cl. 9. 


Darogahs atrict- 2346. The darogahs are to be held strictly accountable for any ill-treatment which 
ly accountable for P , ‘ ;: , 
ill-treatment. prisoners sustain whilst under their charge, and for any severity further than what is 


essentially requisite for securing the persons of such prisoners. Reg. XX. 1817, 
sect. 19, cl. 10. 


If police officer 2847. The chief resident police officer of any police station at which torture is proved 
bea convicted of tor- to have occurred, is to be liable to dismissal. C. O. Govt. Bengal, No. 31, Dec. 17, 1855. 
Whenever a police officer is convicted of torture, areport of the case in the vernacular is 


to be sent to every magistrate in the division for general communication to the police of 


(a) In the Persian translation this word was originally rendered “ lazim khahud bood,’” which made it incumbent en the 
police officers to use handcuffs ; and it was accordingly altered to ‘‘ ikhttaree darogah ast.’’ C, O. Nos. 28 and 41 of vol. 2, 
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their districts; anda copy is also to be sent toeach of the other commissioners of circuit, 
for similar dissemination throughout their divisions. OC. O. Govt. Bengal, No. 32, Janu- 
ary 8, 1856. 

2348. Burkundazes escorting prisoners are, on ordinary occasions, to journey at a rate 
of not less than six, or more than eight coss perdiem. Reg, XX. 1817, sect. 19, cl. 11. 

2349. When alighting at any village for the night, the police officers having charge 
of prisoners are to report their arrival to the proprietor, farmer, or head man of the village, 
who is to point out a proper place for securing the prisoners during the night, and to 
require the village watchmen to afford their aid IM guarding them. Reg. XX. 1817, 
sect. 19, cl. 12. 

2350. In cases in which prisoners are unable to support themselves during their 
journey from the thana to the magistrate’s court, the darogah s to advance such amount for 
diet allowance, as is necessary for their way-charges, not exceeding the rate of one anna per 
diem, reporting the same for the information and orders of the magistrate. Reg. XX. 1817, 
sect. 19, cl. 13. 

2351. Onthe arrival of the prisoners at the sudder station, the burkundazes charged 


with the despatch are to convey them to the foujdaree nazir, or to: such other native officer , 


as the magistrate appoints, in order that they may be secured in a lock-up house, until a 
report of the case can be perused by the magistrate; till which time one or more of the 
burkundazes, who have accompanied the prisoners, are to remain in attendance to be examin- 
ed, if necessary, on any points relating to the case. Reg. XX. 1817, sect. 19, cl. 14. 


2352. Prisoners, who are sent from the station of one district to that of another, or 


who are sent by a magistrate into the mofussil, for the purpose of being discharged, are to er 


be sent, exclusive of other papers, with a written despatch unsealed, showing the name of 
the prisoner and his destination ; and it is the duty of the darogahs to forward prisoners of 
this description according to the despatch which accompanies them under charge of the 
police burkundazes from thana to thana. A statement of all such cases, specifying the names 
of the prisoners and other particulars, is to be recorded in the thana diary. Reg XX. 1817, 
sect. 19, cl. 15. 

2353. The darogah and other officers of police are prohibited, under penalty of imme- 
diate dismission from office, from detaining any prisoners without sending them to the 
magistrate, beyond such time as is indispensably requisite for the inquiries directed by this 
or any other regulation; and if from any cause the inquiry cannot be completed within 48 
hours after the arrival of a prisoner at a cutcherry or station of the police officer, he is 
notwithstanding tobe sent to the magistrate with a report of the case and a chalan drawn 
up according to the form No. 2 (No. 12 of appendix C), a copy of which is to be given to 
the burkundaz, under whose charge the prisoner is forwarded, to be delivered to the nazir 
on his arrival at the sudder station. Reg. XX. 1817, sect. 19, cl. 16. 


2354. “I would wish most particularly to call the attention of the magistrates to the 


necessity of preventing any police darogahs unnecessarily delaying the transmission of 
5 N 
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any arrested person to the sudder station. I have, in numerous cases brought before me 
almost invariably found either extortion of money, procuring compulsory confessions, or 
abuse of the person of the prisoner if a female, or other malpractices, to have been the 
object in such illegal detention; which, besides being open to these objections, places in the 
hands of the darogahs the power of imposing duress of a very severe nature on parties 
brought before them, who may refuse to comply with their demands. No instance of de- 
tention beyond the period laid down by cl. 16, sect. 19, Reg. XX. 1817, should be allowed 
to pass unnoticed, and the darogah or other police officer should be made strictly account- 
able for any breach of the rules in this point.” Extract from police report L. P. for the first 
6 months of 1841, para. 707. 


Magistrate may 2355. No discretion is now vested in the magistrate to authorize the detention at the 
not authorize fur- a - : 5 
ther detention.  thana of aparty accused of a criminal offence, cognizable by the police, beyond the period 


specified above. C. O. No, 22, Nov. 12, 1855, Z. P; and No, 1394, October 9, 1855. W. P. 
All apprehen- 


signa eras one: 2356. ‘The officers of police are to report to the magistrate the cases of all persons 

hap mere ah apprehended within their respective jurisdictions, whether such persons have been admitted 

except on bail. to bail or otherwise ; and no person who is once apprehended is to be discharged except on 
bail, or under the special orders of the magistrate. Reg. XX. 1817, sect. 19, cl. 17. 


Special attention 2357, The superindendent of police requires especial attention to be paid to this rule, 
be paid to this as the infraction of it is one of the chief means by which the police are enabled to extort 
money. ©. O. Sup. Pol. Z. P. No. 35 of 1838. 


SECTION X. 
MISCELLANEOUS RULES. 


2358. The darogahs of police are uniformly to report to the magistrates, whenever 
aoe acca any individuals, within their respective jurisdictions, entertain in their service any extra- 
ordinary number of armed men, or commence building or repairing any fort or gurhee, or 
collecting together any quantity of arms, ammunition, or military stores. Reg. XX. 1817, 
aect. 30, cl. 1. 


2359. The darogahs are to prevent all encroachments on the public roads, and are at 

Encroachmeuts ; ° ‘ ° ‘ 
on public roads the same time to report the circumstances of each case for the information of the magia- 
be prevented sn trate, and to record an abstract of the same in the thanadaree proceedings. Reg. XX. 1817, 


sect. 30, cl. 5. 


2360. The darogahs are to secure, and send to the sudder station of the district, 
all insane persons found within the limits of their respective jurisdictions, from whose insa- 
nity there is reason to apprehend any fatal or serious consequences, unless the friends of 
such persons agree to enter into engagements to adopt such precautions as shall prevent 

, their doing mischief, In such case the police officer, to whom the engagements are ten- 
dered, is to. refrain from securing the person of the insane individual, and to await the 
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instractions of the magistrate, to whom the circumstances of the case are to be reported 
without delay. Reg. XX. 1817, sect. 30, cl. 6. 


2361. The officers of police are enjoined to show every mark of personal respect and 
attention to judges on circuit, during their progress from station to station. Reg. XX. 1817, 
sect. 31, cl. 1. 

2362. On the arrival of any European, not in Her Majesty’s or the Honorable Com- 
pany’s civil or military service, who proposes to settle within the limits of any thana juris- 
diction, the darogah is to report the circumstance for the information of the magistrate. 
Reg. XX. 1817, sect. 31, cl. 2. 

2363. The police darogahs are, towards the close of each English year, tocause the 
form of statement, in English and the vernacular, No. 21 (No. 15 of appendix C) to be 
exhibited to all Europeans, not in Her Majesty’s or the Honorable Company’s civil or 
military service, residing within their respective jurisdictions ; and are to require such 
Europeans to furnish for the information of the magistrate separate statements filled up 
according to the prescribed form either in English or the vernacular. These statements are 
to be forwarded by the police darogahs to the magistrate on or before the 5th of January in 
each year. Reg. XX. 1817, sect. 31, cls.3 and 4, These statements are no longer required. 


2364. The darogahs of police are enjoined to afford assistance, on application from 
the revenue officers, for the safe custody and conveyance of despatches of treasure; and to 
allow such despatches to be deposited during the night, for better security, within the house 
allotted for the thana. Reg. XX. 1817, sect. 32, cl. 1. 


2365. The darogahs are likewise, as far as their other duties admit, to afford protection 
to despatches of treasure belonging to bankers and merchants, on application from the person 
in charge of the same. Reg. XX. 1817, sect. 32, cl. 2. 


2366. Police darogahs are not required to perform the duties prescribed by sect. 22, 
Reg. I. 1812 to prevent an evasion of the customs duties, % e. endorsing the rowannahs of 
salt, &c. Const. No. 317. 


2367. Ifthe people of the village object or refuse to sign their names in attestation 
of the service of the notices, which zumeendars are required to serve in the case of putnee- 
tenures advertised for sale, and if there be no moonsiff, the peon serving the notices is 
required to go to the nearest thana, and there make voluntary oath of the same having been 
duly published; a certificate to which effect is to be signed and sealed by the police officers, 
and delivered to the peon. Reg. VIII. 1819, sect. 8, cl. 2. In other cases, as in sales of 
certain estates for the recovery of arrears of revenue under sects. 5 and 20, Act I, 1845, 
the law requires that proclamations should be stuck up in the thanas. It seems unnecessary 
to quote each provision, for, as a general rule, the darogah should affix in some conspicuous 
place in the verandah of his cutcherry-house any proclamation which is sent to him by an 
authority in any department of the public service. 


2368. The thanadars, police darogahs, chaprasis, &c., have no authority to call on 
native officers and soldiers on furlough for their leave of absence certificates, except under 
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the immediate instruction of the magistrate. Commanding officers of regiments may ap- 
ply for the aid of the civil authorities for the apprehension of deserters; and subordinate police 


officers, when duly authorized by the magistrate, are warranted in detaining persons suspect- 
ed of desertion. C. O. No. 18 of vol. 2. 


2369. The police darogahs are to take every favorable opportunity, when employed 
on local inquiries, as well as on other occasions, of explaining to the zumeendars, talook- 
dars, and other proprietors of land malgoozaree or lakhiraj; to the sudger farmers and 
under-renters of land, dependant talookdars, naibs, and other local agents; and to all 
native officers employed in the collection of the revenue and rents of land on the part of 
government or the court of wards; the duties incumbent on them, and the responsibility 
attached to them, to communicate to the ses and police darogahs, either publicly 
or secretly, all information which they obtain respecting the commission of murder, robbery, 
housebreaking, arson, or theft, within the limits of the estate or farm held or managed 
by them respectively ; or respecting the resort of any known robbers of whatever descrip - 
tion, or the residence of any notorious receiver or vender of stolen property within such 
limits; as well as to afford their assistance in the apprehension of all persons, for whose 
apprehension warrants have been issued by the magistrate ; and generally to co-operate 
with, assist, and support the police officers of government in maintaining the peace, pre- 
venting as far as possible affrays and other criminal acts of violence, or apprehending the 
offenders under the rules and restrictions enacted and promulgated in the regulations. 
Reg. XX. 1817, sect. 33, cl. 1. 


2370. To enable the police darogahs the more effectually and satisfactorily to perform 
the service thus required from them, the magistrates are to be careful to furnish them 
with copies of, or extracts from, all regulations in force on the points above adverted to, 
or any other immediately connected with the aid to be given by landholders, farmers, under- 
tenants, and managers of land, in support of an efficient police. Reg. XX. 1817, sect. 33, 
cl, 2. 


SECTION XI. 


OF PERSONS WEARING MILITARY DRESS, OR BADGES. 


2371. All persons, whether European or native, within the Company’s provinces 
(excepting such privileged persons as the government specially exempts from the operation 
of the rule contained in this section) are positively forbidden to dress any of their servants, 
either for the purpose of parade or of business, in the uniform of the Company’s sepoys or 
lascars, or in a dress so nearly approaching to that uniform as to enable the persons wear- 
ing it to impose themselves on the country people for sepoys and lascars. Reg. XI. 1806, 
sect. 9, cl. 2. 
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2372. All natives, excepting those actually in the military service of the Company, 
or belonging to persons specially exempted by government from the operation of this rule, 
are forbidden to wear a dress similar to that mentioned in the foregoing clause. Reg. XI. 
1806, sect. 9, cl. 3. 


2373. Officers of every description employed in the service of the Company, who are 
allowed establishments of burkundazes, peons, and paiks, in their official capacity, or who 
have occasion to employ persons of any of those descriptions in such capacity, are prohibited 
from clothing them with a military dress, Reg. XI. 1806, sect. 9, cl. 4. 


2374. Native officers and sepoys, excepting subadars, jemadars, and serangs, even 
though in the service of the company, who temporarily reside or have occasion to travel in 
the interior parts of the country, unless employed on the public service, are forbidden to wear 
their uniform coats. Reg. XI. 1806, sect. 9, cl. 5. 


2375. With a view of giving full effect to the orders contained in the preceding 
clauses, the military commanding officers of stations, and of detachments, in the interior parts 
of the country, and the magistrates, are authorized and required to deprive of a military 
dress any person who wears it contrary to these orders; unless it appears that such person 
is in the military service of the Company, in which case he is to be sent to the corps to 
which he belongs with a written complaint against him. The local officers of police are 
also empowered and directed to apprehend all persons of the above description, and to send 
them to the magistrate, who is to deal with them in the manner above prescribed. Reg. XI. 
1806, sect. 9, cl. 6. 


2376. In pursuance of the above rules, the darogahs of police are required to appre- 
hend and send to the magistrate all persons not actually in the Honorable Company's 
military service, or belonging to persona specially exempted by government from the opera- 
tion of the above rules, who are found dressed in the uniform of the Company’s sepoys or 
lascars, or in a dress so nearly approaching to that uniform as to enable the persons 
wearing it to impose themselves on the country people for sepoys or lascars. Reg. XX. 
1817, sect. 30, cl. 2. 


2377. The local officers of police are empowered and directed to apprehend all native 
officers and sepoys, excepting subadars, jemadars, and serangs, wearing their uniform coats 
when not employed on the public service, and to send them to the magistrate. Reg. XX. 
1817, sect. 30, cl. 3. 


2378. A general order of a magistrate forbidding people to carry arms is illegal : and 
individuals should not be deprived of their weapons except in cases where there is reason- 
able ground to apprehend danger of a breach: of the peace from their being carried about. 
N. A. R. vol. 3, page 196. " 


2379. No person is to wear, or to be accessary to the wearing by any other person of 
any chuprass or badge intended to resemble any chuprass or badge worn by servants of 
the government; and every person violating this rule is to be punishable by fine and impri- 
eonment, on conviction before a magistrate as for a misdemeanor. Act XVIII. 1835, sect. 2. 
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2380 Every chuprass or badge worn by any person, not being a servant of the 
government, is to bear the name of the party by whom the wearer is employed; and whoever 
wears a chuprass or badge, or is accessary to the wearing of such chuprass or badge, otherwise 
than in conformity to this rule, is to be punishable by fine and imprisonment, on conviction 
before a magistrate, as for a misdemeanor.’ Act XVIII. 1835, sect. 3. 


SECTION XII. 
OF PROHIBITED BOATS. 


2381. The darogahs are to seize all boats built, used, or transferred, in opposition to 
the rules contained in this section, and to apprehend and send to the magistrate the arti- 
ficers employed in repairing or building such boats, and to report to him the name of the 
proprietor of the village in which they have been built or repaired. All persons are prohi- 
bited building or inaking use of boats of the following denominations and dimensions, or of 
boats of any other denominations being of the same dimensions, without previously obtain- 
ing from the magistrate the written authority hereafter directed : 


In length In breadth 

covids. covids. 
Luckhas,.....sseeseeees 40 to 90 23 to 4 
VEUKAS, sisseasesctececas 30 to 70 34 to 5 


Paunsways of Chandpore carrying more than thirty oars. 
Beng. Reg. XXII. 1793, sect. 20, cl. 1. 


2382. The magistrates are to seize and confiscate all boats of the foregoing descrip- 
tions, which are built, used, or transferred within the limits of their respective jurisdictions 


without written authority from them for that purpose. Beng. Reg. XXII. 1793, sect, 20, 
cl. 2. 


2383. Any zumeendar or other landholder allowing any boat of either of the descrip- 
tions above specified to be built or repaired within the limits of his zumeendaree, unless a 
writing is produced to him under the seal and signature of the magistrate, authorizing the 
building or using of such boats, is toforfeit to government the village in which such boat is 
proved to have been so built or repaired. Beng. Reg. XXII 1793, sect. 20, cl. 3. 


2384, All carpenters, blacksmiths, or other artificers, are prohibited engaging for or 
being employed in the building or repairing of boats of such descriptions (unless the person 
offering to employ them produces a writing under the seal and signature of the magistrate 
authorizing the building or using of such boat) under pain of imprisonment for any period 
not longer than one month, or suffering corporal punishment not exceeding 20 stripes. 
The magistrates are empowered to cause artificers, who are proved to have offended aguinat 
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this prohibition, to be punished in the manner and under the limitations directed according 
to the circumstances of the case. Beng. Reg. XXII. 1793, sect. 20, cl. 4. 


2385. The magistrates are empowered to authorize any person to build or nse boats of _ Masistrates mey 
the dimensions or descriptions above prohibited, for the purposes‘ of trade, or of convey- building such boats, 


under certain ree 
strictions ; and thin 


ing themselves from place to place by water, or for recreation; but such authority is to be 
given in writing under his official seal and signature, and is constantly to remain with the 
person to whom the building of the boat is committed whilst the boat is building, or on 
board of the boat in charge of some person after it is built ; otherwise the boat is to be liable 
to seizure and confiscation notwithstanding such writing, in the same manner as if the boat 
had been built and used without such authority. The magistrates are to be careful not to 
grant licenses to build or use boats of the above denominations or dimensions, excepting to 
persons who they are satisfied will not allow them to be employed for any improper purposes. 
All persons desirous of building or using boats of the prohibited dimensions and descriptions, 
or to sell or transfer them, are to apply to the magistrate for a written authority for that 
purpose. The magistrates are to cause this section to be subjoined to all the written authori- 
ties which they grant for the building or using the boats in question, and the sanction for 
the sale or transfer of such boats is to be endorsed on the original authority for building or 


using them. Beng. Reg. XXII. 1793, sect, 20, cl. 5. 


SECTION XIL 


OF TREASURE TROVE. 


section is ‘to be ap- 
pended to such lie 
censes. 


2386. Whenever any hidden treasure, consisting of gold or silver coin, or bullion, or of Hidden 


precious stones, or other valuable property may be found buried in the earth, or otherwise 
concealed within any part of the territory subject to this presidency ; and, after due notifi- 
cation, the owner thereof may not be discoverable; such hidden treasure shall become the 
property of the person or persons who may have found the same, provided it shall not exceed 
in amount or value, the sum of one lakh of sicca rupees; and provided the finder or finders 
shall have conformed to the rules prescribed in this regulation. Reg. V. 1817, sect. 2. 


2387. Whenever any person may. find hidden treasure, of the description stated in the 
foregoing section, he shall give immediate notice thereof to the judge of the zillah or city in 
which the treasure may have been found; and shall at the time deposit the treasure in the 
zillah or city court, with an exact inventory thereof. Reg. V. 1817, sect. 3. 


2388. The zillah or city judge receiving a deposit as above directed, shall return a 
receipt for the treasure deposited, after causing the same to be carefully compaged with the in- 
ventory ; and shall issue a public notification in the current languages of the country, to be 
published and affixed in his own cutcherry, and in the cutcherry of the collector of the dis- 
trict, requiring all persons who may have any claim of right to the treasure in deposit, to 
attend in person, or by vakeel, and prove their title thereto, within six months from the date 
of the notice. Reg. V. 1817, sect. 4. 
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2389. Itis the duty of the collectors to bring forward and to support, in conformity 
with the foregoing provision, any claim of right which government may appear to possess to 
such treasure. In the event of any claim of right being preferred either on the part of indivi- 
duals or of government, pursuant to the prescribed notification, the judge shall institute a 
summary inquiry into the claim preferred ; and if the title of government or other person so 
claiming the treasure of deposit or any part thereof, be clearly established, he shall adjudge 
the same accordingly ; subject to reimbursement of all expense incurred by the finder of the 
treasure, as well as to such compensation for the discovery of it as may, in each case, appear 
just and reasonable. Reg. V. 1817, sect. 5. 


2390. If no claim of right be preferred either by government or by an individuals 
within the period limited by the notifiedtion directed in section 4 of this regulation, or if the 
claim or claims so preferred shall not on a summary inquiry appear to be well founded; and 
the amount or value of the hidden treasure found at the same time, or in the same place, 
shall not exceed one lakh of sicca rupees; the zillah or city judge shall adjudge the same to 
the person or persons who may have discovered the treasure, and deposited it in the zillah 
or city court, as required by section 2; subject only to the actual expense which may 
have been incurred in adopting the measures prescribed by this regulation. Reg. V. 1817, 
sect. 6. 


2391. Ifthe amount or value of any hidden treasure found at the same time, or in the 
same place, shall exceed one lakh of sicca rupees, and no claim of right thereto be establish- 
ed, judgment shall be given, according to the preceding section, in favor of the person or 
persons who may have discovered and deposited the treasure, to the amount of one lakh of 
sicca rupees ; and the excess above that sum shall be declared at the disposal of government. 
Reg. V. 1817, sect. 7. 


2392. If any person discovering hidden treasure of the description specified in section 
2 of this regulation, shall not, within one month after finding the same, give notice to the 
judge of the zillah or city court, in conformity with section 4, and make the deposit thereby 
required, he shall be considered to have forfeited all right and title to the treasure ; as well as 
all claim to a reimbursement of expense, compensation, or reward, under the provisions of 
this regulation; and the treasure so clandestinely withheld from public investigation shall, 
on a summary suit by any subsequent claimant of right, and proof of a just title thereto, 
be adjudged to the legal owner with interest and costs; or if no private claim be established, 
shall, on the application of the vakeel of government, be liable to confiscation to government. 
Reg, V. 1817, sect. 8. 

2398. The concealment of hidden treasure is not a criminal offence punishable by a 
magistrate. Involves only the forfeiture abovementioned, which is to be awarded by the 
civil courts. Reports W. P. 1852, page 521. ; 
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CHAPTER IV. 
OF LANDITOLDERS. 


SECTION I. 
OF THEIR RESPONSIBILITY. 


2394, Landholders and farmers of land are not responsible for robberies committed in 
their respective estates or farms, unless it is proved that they connived at the robbery; 
received any part of the property stolen or plundered; harboured the offenders; aided, or 
refused to give effectual assistance to prevent their escape; or omitted to afford every 
assistance in their power to the officers of government for their apprehension ; in either of 
which cases they are subject to be prosecuted personally for the crime or offence before the 
sessions court, and if convicted their lands and effects are liable to be sold at the discretion 
of government to make good the value of the property stolen or plundered to the owner. 
Beng. Reg. XXII. 1732, sect. 3. 


2395. The landholders and village farmers are bound to, and responsible for, the pre- 
servation of the peace within the limits of their respective estates and farms. Ben. Reg. XVIL 
1795, sect. 2. Ced, Prov. Reg. XXXV. 1803, sect. 2. Western Prov. Reg. XIV. 1807, 
sect. 4. 

2396. The engagements entered into by the village zumeendars and farmers [in Bena- 
res] bound them to be responsible, subordinately to the aumil(a), for the maintenance of the 
peace, and for apprehending all disturbers thereof in and throughout their respective estates 
and farms; not to harbour thieves or robbers, but to secure their persons and deliver them 
up for trial; as well as to recover, or in failure thereof to be answerable for and to make 
good the value of, all property robbed or stolen within their respective limits;—and to send 
in for trial, accompanied by an attested report of the circumstances of the case, all parties 
concerned in broils, affrays, murders, or other breaches of the peace. Ben. Reg. II. 1795, 
sect. 14, cls. 8 and 9. 


2397. Landholders and farmers of land are considered responsible for robberies or 
thefts committed in their respective limits, estates, or farms; it being understood,(d) 


(a) The tuhsildaree (or aumildaree) system of police established by the above and other regulations in Benares, and the 
ceded and conquered provinces, was declared to have been found inefficient for the purposes intended by it, and was conse- 
quently repealed by Reg, XIV. 1807; and all mention of tho tuhseeldars, their duties and responsibilities, has accordingly 
been struck out of the provisions quoted in succeeding paragraphs. 

(b) The preamble to Reg, XVII. 1795, thus explains the causes of this provision ;—‘* But the parties, thus made 
responsible, having represented that robberies and thefts committed on beparis and others were often perpetrated in conse- 
quence of their stopping and remaining during the night, with their cattle and goods, in the open fields or woods, instead of 
putting up in the villages, and giving notice of their arrival so as to admit of thelr security being duly attended to, it was 
provided by a general notification issued by the resident on the 29th January 1789, that no person should be entitled to 
restitution or indemnification by the sumils, landholders, or farmers, for losses by theft or robbery committed at night in the 
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however, that for night robberies in the open roads or woods, the landholders, or farmers 
are not to be held responsible, unless it is proved that they had such knowledge of the 
circumstances, as might reasonably have been expected to enable them to have prevented 
the theft or robbery; but that for thefts or robberies in inhabited places they are to be 
considered as liable to be made responsible, whether notice of the arrival of the owners of 
the property has been given to them or not, if under the circumstances of the case the 
magistrate be of opinion, that the theft or robbery was committed with their connivance, or 
that the perpetration of it was ascribable to their want of care or vigilance. Ben. Reg. XVII. 
1795, sect. 3. Ced. Prov. Reg. XXXYV. 1803, sect. 3, cl. 1. These rules are declared to 
be still in force throughout Ben. and Ced. and Congq. Prov. by Reg. XIV. 1807, sect. 19, 
el, 1. 


2398. The landholders and farmers are further responsible for the value of any stolen 
or plundered property, proved to have been brought into their estates or farms with their 
knowledge or connivance, and which they have not caused to be delivered up, or respecting 
which they have not given timely information to the local police officer or to the magistrate. 
Ben. and Ced. and Cong. Prov. Reg. XIV. 1807, sect. 19, cl. 2. 


2399. All claims upon the landholders and farmers for the value of stolen or plunder- 
ed property, under the above rules, are to be instituted, tried, and decided in the civil courts, 


subject to the general rules of appeal. Ben. and Ced. and Cong. Prov. Reg. VIII. 1797, 
sect, 2; and Reg. XIV. 1807, sect. 19, cl, 3. 


2400. The landholders and farmers of land, who by the above provisions are entrust- 
ed with the police of their respective estates and farms, are required, with the assistance of 
their paiks, chokeedars, pasbans, and other descriptions of village watchmen, to give at all 
times their utmost care and vigilance to prevent affrays, assaults, and all other acts of 
violence and breaches of the peace, within their respective estates and farms ; as well as 
to apprehend, and deliver over to the police officers, any personswho are found in the act 
of committing a breach of the peace, or whom the village watchmen are required to appre- 


hend by [sect. 21, Reg. XX. 1817]. Ben. Reg. IL. 1797, sect. 2. Ced. Prov. Reg. XXXV. 
1803, sect. 3, cl. 2. 


2401. Any landholder or farmer of land, who is convicted of wilful neglect in the 
instance above referred to, and particularly of neglect to afford his ready and utmost 
assistance in apprehending persons within his estate or farm who have committed, or are 
charged with having committed a breach of the peace, is liable to the forfeiture of his estate 


open fields or woods, and that restitution or indemnification should be claimable only in cases in which the owners of the pro- 
perty had put up at some town or village, and given notice of their arrival. But it having been subsequently considered, that 
it was the duty of the aumils, and the landholders and farmers, to havo information conveyed to them of the arrival of merckants 
and travellers within their respective limits, and to provide for their security und protection ; and it having appeared impro- 
bable that travellers and merchants in general would be apprized of the requisition for their giving notice of their arrival 
at a town er village; it was deemed inconsistent with the principles of justice, that any omission in this respect on their 
part should be allowed to exempt the aumils, landholders, or farmers, from making good any losses they might sustain by 
theft or robbery. It accordingly became an established principle throughout the province, thet for night robberics in the 
open roads or woods the tuhseeldars, landholders, and farmers, were not to be held responsible, unlees,” &c. as above. 
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or farm, or to such fine to government as is judged adequate to the circumstances of the 
case; and is to be proceeded against in the following manner. en. Reg. II. 1797, sect. 3, 
cl. 1. Ced. Prov. Reg. XXXYV. 1803, sect. 3, cl. 3. 


2402. lLandholders are liable to fine by the magistrate, in cases of theft of property at 
night from within their villages, only when they wilfully neglect to apprehend and deliver 
over to the police officers any person whom the village watchmen are required to appro- 
hend by (sect. 21, Reg. XX, 1817], or when they make any other default of the nature 
described in the above provision. Const. No. 422. 


2403. The charge of wilful neglect, in the instances aforesaid, is to be received and 
examined into by the magistrate in the mode prescribed by the regulations with respect to 
other charges of a criminal nature; and after hearing the defence of the party accused, 
with the evidence adduced by him in his behalf, if the magistrate is of opinion that 
the charge is not established, he is to pass judgment of acquittal, with damages(a) to the 
party ifthe complaint appears to have been groundless and litigious. If the magistrate 
considers the charge established, he is to record his opinion to this effect, with the punish- 
ment he judges adequate to the case, whether a fine (the amount of which is to be speci- 
fied), or a forfeiture of the offender’s estate or farm (the annual jumma of which is to be 
in that case specified), and to transmit without delay a copy of his proceedings to the nizamut 
adawlut. Ben. Reg. II. 1797, sect. 3, cl. 2. Ced. Prov. Reg. XXXV, 1803, sect. 3, cl. 4. 


2404. These provisions may be applied to a case in which no charge has been pre- 
ferred by a private prosecutor; the magistrate being competent to proceed against the 
zumeendar for such neglect, whatever may be the means by which he has acquired the 
information to criminate him. Const. No. 889. 


2405. The nizamut adawlut, on receipt of the magistrate’s proceedings, are to pass 
such order thereupon as they think proper, on due consideration of the evidence and all 
the circumstances of the case; and in all instances wherein they order a fine to govern- 
ment their judgment is to be considered final, and immediately carried into execution by 
the magistrate, in the same manner as other fines are levied under the existing regulations. 
But in case the nizamut adawlut adjudges a forfeiture of the offender’s land or lease, they 
are, previous to ordering such judgment to be carried into execution, to transmit their 
proceedings with those of the magistrate to government, who are finally to determine 
whether the judgment of forfeiture is to be put in force, or cornmmuted to a fine, or other- 
wise ; and who, whenever the land or lease of the offender is ordered to be forfeited to 
government are at the same time to cause the necessary instructions for the future disposal 
of the land to be conveyed to the collector through the board of revenue, Ben. Reg. II. 
1797, sect. 3, cl. 3. Ced. Prov. Reg. XXXV. 1803, sect. 3, cl. 5 


2406. The above provisions extend to landholders or eae of land, who are con- 
victed of having themselves been concerned, directly or indirectly, in any theft or robbery 


(a) These damages must mean reimbursement of costs, under the provisions of Reg. XIV. 1797, and Reg. VII. 1808. 
See paras. 1584 et seq. 
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committed within their respective estates or farms, or of having been aiding and abetting 
therein, or privy to the same. Such landholders and farmers are liable to be proceeded 
against in the manner prescribed in the foregoing clauses, subject to the penalty prescribed 
therein. Ced. and Cong. Prov. Reg. VIII. 1805, sect. 14, cl. 8. 


2407. The above provisions, extended to the conquered provinces and Bundlecund by 
Reg. IX. 1804, are declared to be still in force, and are also to be considered equally ap- 
plicable to all officers of government, intrusted with or employed in the collection of the 
public revenue; or the rents of estates held khas, or under attachments; it being the duty 
of every public officer to render any assistance in his power for the support of the police 
and the prevention of crimes, or the apprehension of persons by whom they are committed ; 
especially when called upon to aid the established officers of police. Ben. and. Ced. and 
Cong. Prov. Reg. XIV. 1807, sects. 20 and 21. 


SECTION II. 


OF INFORMATION REQUIRED FROM LANDIIOLDERS AND OTHER PERSONS; 
AND OF CONNIVANCE IN OFFENCES. | 


2408. All zumeendars, talookdars, and other proprietors of land, whether malgoozaree 
or lakhiraj ; all sudder farmers and under renters of land of every description ; all dependant 
talookdars ; all naibs and other local agents; all native officers employed in the collec- 
tion of the revenues and rents of lands on the part of government, or of the court of wards ; 
are especially accountable for the early and punctual communication to the magistrates 
and police darogahs, either publicly or secretly, as the informants judge proper, of all 
intelligence which they obtain respecting the resort to any place, within the limits of the 
estate or farm held or managed by them, of any person or persons. of the different classes of 
people ordinarily known by the appellation of dacoits, kozaks, thugs, or budhucks, or of 
any other description of robbers. Reg. VI. 1810, sect. 2. 


2409. Ifa magistrate has grounds to believe, that any person of the descriptions 
above specified has neglected to give due information to the magistrate, or the police 
darogah, of the resort of any robber to any place within the limits of the estate or farm 
held or managed by such person, the magistrate isto call upon him to answer to the 
charge; and if it appears, upon a full and impartial inquiry, that the person accused has 
been actually guilty of the neglect ascribed to him, the magistrate is to sentence the 
offender to pay such a fine to government, and to suffer imprisonment for such a period of 
time, as he deems proportioned to the offence, not exceeding, however, the limitation pre- 
scribed by sect. 19, Reg. IX. 1807, viz. that imprisonment for 6 months, and a fine of 200 


rupees, commutable, if not paid, to imprisonment for a further period not exceeding 6 months 
longer.* Reg. VI. 1810, sect. 3, 
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2410. All zumeendars, talookdars, and other proprietors of lands, whether malgooza- 
ree or lakhiraj; all sudder farmers and under renters of land of every description ; all 
dependant talookdars ; all naibs and other local agents ; all native officers employed in the 
collection of the revenue and rents of land on the part of government, or of the court of 
wards ; are hereby declared accountable for the early communication to the magistrate, 
either secretly or publicly, of all information which they obtain respecting the residence of 
any notorious receiver or vender of stolen property within the limits of the estate or farm 
held or managed by them; and any landholder or other description of persons above 
noticed, to whom such responsibility is declared to attach, who neglects to give the infor- 
mation hereby required to the police darogah, or to the magistrate, is on proof of such 
neglect, after a similar inquiry to that directed by the above provision,(a@) to be sentenced 
by the magistrate to pay a fine, or to suffer imprisonment not exceeding the limitation 
therein specified. Beng. Reg. I. 1811, sect. 10; extended to Ced. and Cong. Prov. and to 
Ben, by sect. 2, Reg. XV. 1812. 

2411. All zumeendars, talookdars, and other proprietors of lands, whether malgooza- 
ree or lakhiraj; all sudder farmers and under renters of land of every description ; all 
dependant talookdars; all naibs and other local agents ; all native officers employed in the 
collection of the revenue and rents of lands on the part of government, or of the court of 
wards; are declared especially accountable for the early and punctual communication to 
the magistrates or police darogahs of all information which they obtain respecting the 
commission of robberies, and likewise regarding the offence of breaking into houses, tents, 
or boats, or other place of habitation, perpetrated within the limits of the estate or farm 
held or managed by them; and any landholder or other description of persons above 
noticed, to whom such responsibility is declared to attach, who neglects to give the infor- 
mation hereby required tothe police darogah, or to the magistrate, is on proof of such 
neglect, after an enquiry similar to that directed by sect. 3, Reg. VI. 1810,* to be sentenced 
by the magistrate to pay a fine, or to suffer imprisonment not exceeding the limitation therein 
specified. Reg. III. 1812, sect. 4, cl. 2. 

2412. All zumeendars, tulookdars, and other proprietors of land whether malgooza- 
ree or lakhiraj ; all sudder farmers and under renters of land of every description; all de- 
pendant talookdars ; all naibs, and other local agents; all native officers employed in the 
collection of the revenue and rents of lands on the part of government, or of thecourt of 
wards ; are declared especially accountable for the early and punctual communication to the 
magistrates, or police darogahs, of all information which they obtain respecting the commis- 
sion of murders, and likewise regarding the offences of arson and theft, perpetrated within 
the limits of the estate or farm held or managed by them: and any landholder or other 
description of persons above noticed, to whom such responsibility is declared to attach, who 
neglects to give the information hereby required tothe police darogah or to the magistrate, 
is on proof of such neglect, after an enquiry similar to that directed by sect. 3, Reg. VI. 


(a) The section specified in the original is sect. 18, Reg. 1X. 1808; but, as that regulation has been repealed, and as it 


ie exactly the same, in such respects, as sect. 3, Reg. Vi. 1810, 1 have quoted the latter for the sake of convenience. 
5 Q 
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* Seenoteto 1810,* to be sentenced by the magistrate to pay a fine, or to suffer imprisonment not exceed- 


peraene ‘ing the limitation therein specified. Reg. VIII. 1814, sect. 2. 
2418. A magistrate-cannot sentence a person under the above provision to both fine 
and imprisonment, but only to a fine not exceeding 200 rupees, commutable if not paid té 
imprisonment not exceeding 6 months. Const. No. 485. 
The principel 2414, The principal persons residing in villages, whether landholders or farmers, or 


persons in the vil- other local managers, or munduls, putwarees, or other heads of villages, and also chokee- 
es are required 


ie a poeegge dars and village guards of every description, are responsible for the early and punctual 
nessage of an ae communication to the officers of the nearest police station of the resort to or passage through 
strangers ; their villages of any considerable body of strangers, or of the assemblage of such bodies 

within the limits of their villages, together with any particulars which they are able to 

collect as to the alleged object of their assemblage or journey, or any suspicion which arises 
ee pe . as to their real character and intentions. Any landholder or farmer or other local manager, 
or mundul, putwaree, or other heads of villages, who wilfully neglects or delays to give 
the information above required, is on proof of such neglect, after an enquiry similar to 
that directed by sect. 3, Reg. VI. 1810," to be sentenced to pay a fine or to suffer im- 
prisonment not exceeding the limitation therein specified; and any chokeedar, or other 
villago guard, who is guilty of such neglect, is liable to the punishment which the magis-~ 
trate is authorized to inflict under the provisions of sect. 6, Reg. III. 1812. [See note 


to para. 2177.] Reg. IIT. 1821, sect. 7, cl. 5. 


2415. The principal persons residing in villages, whether landholders or farmers or 

deaths ; other local managers, or munduls, putwarees, or other heads of villages, are responsible 
for the early and punctual communication to the officers of the nearest police station of all 

unnatural deaths, or deaths attended with suspicious circumstances, which come to their 

penalty of neglect. knowledge: and any Jandholder, farmer, manager, or other principal inhabitant of a 
village, who is convicted of wilfully neglecting or delaying to furnish the information above 

required, is liable to bo fined by the magistrate in any sum not exceeding 200 rupees, and 


in default of payment to be confined for any period of imprisonment not exceeding 6 months. 
Reg. XX. 1817, sect. 14, cl. 1. 


nati, Bat Huffici- aie The zumeendars are obliged to give, under certain prescribed penalties, the 
mation is ae required information respecting dacoities, murders, and other crimes committed within the 
limits of their estates, which come to their knowledge; and it is not sufficient that the same 
information is recetved from the chokeedars. The mode in which the information is to be 
communicated appears to be left to the discretion of the zumeendars: in general it should be 
supplied in writing ; but if the zuameendar has any secret information to give, he may wait 
on the magistrate personally for that purpose; and it is optional with him to send a servant 


to the magistrate or to the darogah, as he sees fit. Const. No. 1281. 


* See note to 
para, 2410. 


Nia Sekai inex: 2417. No person whatever, being the owner, holder, or farmer of any property in 


fi the ° ° ° ° ~ 
mance of and, or in any emoluments issuing out of land, in any part of the territories under the 


' i . . ; ; 
oa ot great government of the East India Company, whether in perpetuity or for a term, or being a 


birth or descent. = Jocal agent or manager of any such property, is by reason of his place of birth, or by reason 
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of his descent, exempt from any public charge or assessment, or from any duty connected 
with the police, or with the salt and opium revenue, or from any duty whatsoever of a 
public nature, to which he would otherwise be subject, as the owner or holder of such property 
or as a local agent or manager thereof. Act II. 1853, sect. 1. 


2418. For the non-payment of any such public charge or assessment, or for the breach 
of any such duty as aforesaid, or for any neglect or misconduct in the discharge thereof, 
every person, whatever may have been his place of birth, or his descent, shall be subject 
to the same laws, regulations, and procedure, and to the same jurisdictions, as if he were a 
native, of the said territories. Act II. 1853, sect. 2, 


2419, In the case of a minor whose estate is not under the court of wards, the 
executor or guardian must, during the minority, stand in the place of the minor, and be sub- 
ject to all the rules of suit and defence to which the minor himself would be subject were he 
Const. No. 335. 


2420. The magistrate is to take particular care to see, that in the government khas 
mahals the same police’rules are obeyed by the tuhseeldars and village officers, as are in 
force according to the law in private zumeendaries. In case of this not being done, he is 
immediately to report the instances of neglect to the superintendent of police, that measures 
may be taken to have the same remedied; but the transmission of such report is not to 
cause the magistrate to postpone the issue of any orders, which he is authorized by law to 
pass. C. O. Sup. Pol. LZ. P. No. 4 ot 1840. 


242). If the magistrate has grounds to suspect that any zumeendar, talookdar, or 
other proprietor of land, whether malgoozarce or lakhiraj; any sudder farmer or under 
renter of land of any description; any dependant talookdar; any naib or other local agent; 
or any native officer employed in the collection of the revenues or rents of Jand on the part 
of government, or of the court of wards ; has afforded any actual assistance in harbouring 
a dacoit, kozak, thug, budhuck, or other robber, that is, if such person is suspected of having 
afforded to the said offender lodging, money, grain, or other supplies; or that he has 
committed any other overt act, tending to aid the offender in his depredations upon the 
community, or to evade the pursuit of justice; or that he has received any present or nuzzur, 
either in money or goods, from the said offender; the magistrate is to call upon the person 
suspected of having so offended for his reply; and if it appears upon a full and impartial 
inquiry, that he has been actually guilty of the serious offence ascribed to him, the magis- 
trate, in addition to the punishment mentioned in the preceding section [2 ¢., imprisonment 
for 6 months, and a fine of 200 rupees, commutable if not paid to imprisonment for a further 
period not exceeding 6 months longer ], is to adjudge the estate or farm held. by him (suppos- 
ing him to be a sudder zumeendar, talookdar, or farmer) forfeited to government. Provid- 
ed, however, that, previously to carrying the judgment of forfeiture into execution, the 
magistrate is to submit his proceedings on the subject to the nizamut adawlut, who are to 
confirm or annul the judgment so passed, according as they are of opinion that the charge 
has been duly established or otherwise. Provided moreover that, in the event of their 
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Propristors of 2429. "Piopisetors of lakhiraj lands and durputnee talookdars are exempt from the 
oo penalties prescribed by the above section, the provisions of which apply exclusively to a 


the’ Jed gment; the nizamut edawlut are to report {he case to government.‘a) 


come sadder zumeendar, talookdar, or farmer. They are liable to punishment under the succeed- 
5 of per’ ing section. Const. No. 63. 
Penalties to 2423. Should the person convicted of the offence mentioned in the preceding section 
Ww 


sons, not landbold- not be a proprietor or sudder farmer of land, the magistrate is to sentence him, in addition 
oT yo ey “F to the fine and imprisonment noticed therein, to such further fine and imprisonment as he 
deems proportioned to his offence; but previously to carrying such further judgment into 
effect, the magistrate is to submit his proceedings to the nizamut adawlut, who are finally 
to confirm, amend, or rescind the decision, as appears to them to be just and proper. 

if offender is 


aa oflcer’ of go- Should the person so offending be also an officer of government, the nizamut adawlut is 


verament at the sametime to order him to be dismissed from his office, and is further to report to 
government, whether it appears expedient that the offender should be declared incapable of 

again serving government in any public capacity. Reg. VI. 1810, sect. 5. 
Example of pune 2424. A landed proprietor was convicted of having had previous knowledge of, and 


errmapaerne ap conniving at, an affray attended with wounding; and was sentenced to a fine of 500 


Berey: rupees, or in default imprisonment without labor for 3 years, N. A. R. vol. 5, page 41. 


SECTION III. 
OF THEIR DUTIES IN THE APPREHENSION OF ABSCONDED OFFENDERS. 


2425. The magistrates are to keep up and regularly revise, according to the forms 
ste convicts ee given in Nos. 1 and 3 (Nos. 1 and 2 of appendix B), a register of convicts who have broken 


persons absconded jqj e otherwise effe ai i . 
Ee kat up ‘by jail, or hav cted their escape, and a register of persons charged with or 


the magistrate; suspected of the commission of specific crimes of a heinous nature, who have eluded the 
pursuit of justice: copies of these registers are to be forwarded half-yearly(é) to the super- 
intendent of police. Reg. III. 1812, sect. 9, cls. 1. and 2. 


Sia meres: 2426. At the expiration of every six months, or oftener, when circumstances appear 


theref, to require it, the magistrates are to. cause lists to be ac 
aif searly, oF ot q , & prepared from these registers of all 


tener, and trans. persons therein named, who have not been apprehended; and are to 
mitted to the land. pe : PP > transmit copies of 


(a) It was held by the sudder court, in the trial of a sumeendar (Juggesir Bhuttacharj) for secreting in his house a noto- 
rious dacoit, that # conviction of the latter must be had before any person could be convicted of neglecting to give due 
information regarding him, or of harbouring him. I cannot find the trial among the printed reports; and the soundness of 
the dictum appeare doubtful, for the offence of the harbourer depends more on the known character of the dacoit than on his 
conviction. These are two cases reported, one in N, A. R. vol. 5, page 158, and the other in Reports L. P. 1854, pert 1 
page 272, in which persons have been charged with harbouring dacoits; but in the one case the proceedings were incomplete 
and in the other the evidence adduced was insufficient for conviction, : ; 


(0) It appears from C. O. Sup. Pol. £. P. No. 6 of 1845, that these are required only annually, 
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such lists to the principal landholders, farmers, and managers of land, together with warrants 
for the apprehension of the persons therein named, agreeably to the forms Nos. 4 and 6 
(Nos. 30 and 31 of appendix A). Transcripts of the lists thus prepared are to be at the 
same time transmitted by the magistrates under their official seal and signature to the police 
darogahs for their information. Reg. III. 1812, sect. 9, cl. 3. - 


2427. The magistrates are to be careful to obtain fromthe landholders, farmers, and 
managers of land, or from their representatives, to whom such lists and warrants are deliver- 
ed, written acknowledgments of the receipt of them. Reg. III. 1812, sect. 9, cl. 4. 


2428. It is only in the case of crimes of a heinous nature, that a magistrate can address 
a warrant to a landholder for the apprehension of an offender under this law. A warrant 
which did not contain a specification of the crime, with which the absconded person was 
charged, was held to be insufficient and invalid, and one therefore which the landholder could 
not legally put in force. Reports L. P. 1853, part 1, page 577. 


2429. 
or lakhiraj; all sudder farmers and under-renters of land of every description; all depen- 
dant talookdars; all naibs and other local agents; all native officers employed in the col- 
lection of the revenues and rents of land on the part of government, or of the court of wards ; 
to whom the lists and warrants have been delivered, -are authorized cither to cause the 
immediate apprehension of any of the persons named in either of the lists, who are found 
within the limits of the estates held or managed by them; or to apply to the nearest police 
officer for any aid which may be required in the execution of that duty: or simply to 
communicate to such offtcer such information as has been obtained respecting the place, to 
which the persons in question resort, or in which they are concealed. Reg. III. 1812, 


All zumeendars, talookdars, and other proprietors of land, whether malgoozaree 


sect. 9, cl. 5. 

2430. It was held that a requisition by a magistrate from the zumeendars of villages, 
within a certain distance from that where an affray attended with homicide occurred, of 
certificates that the absconded offenders implicated in the affray were not within the limits 
of their estates, was not warranted by the above provisions.(a) Const. No. 1352. 


2431. Persons who are apprehended under the provisions of this regulation are to be 
delivered as speedily as possible into the charge of the nearest police officer for the purpose 
of being forwarded under safe custody to the magistrate; and an acknowledgment is 
uniformly to be given by such police officer, specifying the names of the prisoners, and the 
date on which they were delivered into his charge. Reg. III]. 1812, sect. 9, cl. 6. 


2432. The several zumeendars, farmers, and local agents, to whom warrants and lists 
of public offenders have been furnished under these provisions, are required to transmit to 
the magistrates, on the 30th June and 3lst December in each succeeding year, returns 
according to the form No. 7 (No. 3 of appendix B) of all offenders who have been appre- 


(0) But where a process is issued against a particular person, who is absent or has absconded, the proprietor, manager, 
or head person of the village, in which he is said to reside, may be called upon to furnish a written certificate of his absence, 
engaging therein either to cause his attendance on his return to the village or to give information at the thana of his arrival. 
See paras: 1570 and 1571. 
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the preoeding..<ix;.zgonths; counterparts of which returns are at the same time to be 
transmitted ny, the: ‘eeveral zumeendars, farmers, or local agents, by means of the public 
th, 0 fpf. the superintendent of police. Reg. III. 1812, sect. 9, cl. 7. 


ee In like manner the darogahs are to transmit, at the same periods, returns of 
*si persons: named in the lists with which they have been furnished, who have been appre- 
*% hended' by them during the preceding six months, accompanied by any explanation .which 
they wish to offer in the event of no persons having been apprehended; copies of the 
prescribed returns and explanations are at the same time to be forwarded by the police 
darogahs by the public d&k to the superintendent of police, and such returns are to be 
invariably made, whether any persons have been apprehended or otherwise, and are to be 
despatched on or before the 15th of January and July. Reg. III. 1812, sect. 9, cl. 8. 


2134. Magistrates are to cause it to be explained to all persons to whom warrants are 
granted for the apprehension of persons under the above provisions, that if in the legal 
execution of such warrants, either by themselves or by any person or persons acting under 
their authority, any resistance is made by the party named in the warrant, or by any other 
person (the said warrant being shown to the party so resisting) sach zumeendar, farmer, 
or local agent, or other person acting under their authority, by whom the warrant is 
executed, is to be held guiltless with regard to any consequences, which ensue from such 


resistance to the execution thereof. Reg. III. 1812, sect. 10, cl. 1. 


2435. Any resistance by any person whatever of any warrant or process of the court 
issued under this regulation, is to be punishable in the same manner, as is prescribed by 
the existing regulations for resistance of process of the magistrates. Reg. IIL. 1812, sect. 10, 


2436. The magistrates are to cause it to be carefully explained to the zumeendars, 
farmers, and their local agents, to whom warrants are granted under this regulation, that 
they will not be required either to become prosecutors, or to attend the court, or to adduce 
evidence, or otherwise be subjected to any personal inconvenience or expense on account 
of any charge or prosecution, which is depending or is instituted against any person legally 
apprehended by them under this regulation, or who are apprehended by means of any 
information which they furnish to any police officers. Reg. IIL. 1812, sect. 11, cl. 1. 


2437. In the event of any evidence being required by the magistrate in regard to the 
general character of any party apprehended by means of any zumeendar, farmer, or local 
agent, or in respect to any other point or matter which is not furnished by the proceedings 
previously held by the court, or by any other records of the magistrate’s office, the magis- 
trate is to cause such evidence to be procured by means of the regular police officers. 
Reg. III. 1812, sect. 11, cl. 2. 


2438. Whenever a magistrate has grounds to believe that any zumeendar, farmer, 
or manager of land, has been cuilty of any neglect or misconduct in the discharge of the 
duty imposed on him by the above provisions, he is to call upon him to answer to the 
charge ; and, if it appears upon a full and impartial inquiry, that the accused has been 
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actually guilty of such neglect or misconduct, the magistrate is to sentence him .to. pay 
such a fine to government and to suffer imprisonment for-sach a period as he deems pro- 
portioned to the offence, not exceeding the limitation prescribed by sect. 19. Reg. IX. 1807, 
viz. imprisonment for six months, and a fine of 200 rupees,.commutable, if not paid, to 


imprisonment for a further period not exceeding six months. longer. Reg. III. 1812, 
sect. 12, | 


2439. The magistrates are empowered to grant such lists and warrants as are de- 
scribed above to any individual with his consent not being a zumeendar, farmer, or local 
agent for the management of lands, or regular police officer of government ; and the pro- 
visions of this regulation are to be held applicable to the legal execution of any warrant 
of the magistrate by any person so employed. Reg. III. 1812, sect. 13. 


2440. Ifany zumeendar, farmer, local manager, or other person to whom a magis- 
trate has issued a warrant or order, in pursuance of the above rules, or of any other regu- 
lation in force, for the apprehension of a person or persons proclaimed or charged with or 
suspected of a crime, applies to an officer of police for co-operation and support in the 
execution of such warrant or order ; the police officer, to whom the application is made, is 
to afford every assistance in his power for the due enforcement of the process; and, if re- 
quired todo so, is to receive charge of the prisoner from the zumeendar, farmer, local 
agent, or other person, and is to grant a written acknowledgment specifying the name of 
the prisoner and the date on which he was delivered into his charge; he is also without 
delay to forward the prisoner under safe custody to the magistrate. If the person named in 
the application made to the police officer is not apprehended, the particulars of the appli- 
cation and of the measures taken in consequence are to be recorded for the information of 
the magistrate in the thana diary. Reg. XX. 1817, sect. 26, cl. 13. 


SECTION IV. 


OF TREATMENT OF LANDHOLDERS BY MAGISTRATES ; AND MISCELLANE- 
OUS RULES. 


2441. Itis of the greatest importance that the magistrate should acquire the assist- 


ance of the European and native landholders (and indeed of the people generally) in the tx 
holders. 


district in the detection and suppression of crimes; and he should make the obtaining of 
this one of the principal objects of his attention. C. O. Sup. Pol. Z. P. No. 13 of 1846. 


2442. A magistrate succeeded in obtaining the co-operation of the zumeendars, and 
almost every description of people, toan extraordinary degree, by assembling and explain- 
ing to the naibs and agents of the landholders the purport and intention of the regulations, 
the assistance and co-operation expected from them, and the consequences of any omission 
or neglect on their part either to assist the police officers, or to deliver up notorious dacoits, 
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vagrants, or. persons of bad or suspicious character moreoeee 8 to. — tes depredativns on 
public, 0,0, No, 53. of vol. 1. : 

9448, . Th ‘Parsning the system pointed out in the above pao the magistrate is: not to 
take apoiatices from the zumeendars, or munduls, or ryots; it is sufficient that the regu- 
lations orederie the duties to be performed by such people, and the adequate penalties for 

—— the policy of government to invest the zumeendars with power to appre- 
persons on the ground of their being known robbers or vagrants; but to restrict 

ir agency to the communication to the magistrate and police officers of early informa~- 
tion respecting the commission of public offences, and at the same time to withhold from 
them all positive power of interference in matters of that nature, in which experience has 
shown that they could not safely be trusted. It is of course to be understood that the 


" gumeendars, like any other individuals, are competent to apprehend persons in the actual 


commission of public crimes. C. O. No. 80 of vol. 1. 


2444. Much of the reluctance felt by proprietors and managers of estates to give their 
ready and active assistance in matters of police, is not unfrequently to be ascribed to an 
injudicious and intemperate use of the authority vested in the magistrates to enforce certain 
police duties from the zumeendars. ‘The discharge of those duties by the proprietors and 
managers of estates, or their agents, is undoubtedly essential to an efficient police; but a 
harassing, vexatious, and indiscriminate interposition of the magistrate’s authority, in cases 
of trifling importance, is not calculated to secure their useful co-operation. If the proprie- 
tors of estates are compelled to attend at the magistrate’s cutcherry, to answer for every 
petty inattention or supposed irregularity in the discharge of the duties entrusted to them, 
they will naturally be Jed to avoid residing on their estates, and to thwart rather than for- 
ward the views of the magistrates. The powers vested in the magistrates are abundantly 
sufficient to enable them to visit with severity any frequent disregard or violent breach 
of the police duties intrusted to zumeendars; but their willing, and cordial, and really 
useful aid is to be obtained only by a temperate and conciliatory, though firm exercise of 
those powers; by a liberal consideration of trivial errors and defects; by an uniform 
acknowledgient of useful services, and by the willing distribution of praise and reward 
when merited. C. O. No, 241 of vol. 1. 


2445. On receiving a report of alleged neglect of police duties on the part of any 
Jandholder, the magistrate is not to require his personal attendance at the court, before 
calling upon him to furnish, within a week or ten days, a written explanation of the 
charge brought against him. Should the explanation be unsatisfactory, or should none be 
afforded within the timo, the magistrate is to require him to appearon an appointed day, 
in person or by mokhtar, to answer the charge. On his obeying the summons he is to be 
careful to enter immediately upon the enquiry, avoiding all delay by summoning the wit- 
nesses in support of the charge to appear on the appointed day, and by directing the 
accused to produce at the same time any witnesses whose evidence he may desire to offer 
in his own defence. The offence being one of a bailable nature, the accused or his agent 
should not be placed in custody, when required to attend the investigation into the charges. 
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©. O.. No. 52 of vol. 3. Where the magistrate did not follow this course, his orders were 
reversed by the court. Reports Z. P. 1853, part 1, page 732.~ 

2446. A sumeendar having exerted himself in securing the parties eee of a 
marder, and in sending information to ¢he police, the court considered the magistrate to 
have acted injudiciously in compelling his attendance as a witness, dince his evidence under eviden 
the circumstances of the case was superfluous. ‘“ Magistrates,” observed one of the judges 
“often complain, and with justice, of the want of a disposition in the zumeendars to 
second their exertions; but nothing is so likely to slacken the zeal of that class of men, as the 
apprehension that they may have to give evidence as a necessary consequence of any success- 
ful effort on their part in aid of the police.” N. A. R. vol. 5, page 9. 

2447. Peons entrusted with perwanahs addressed to landholders or their officers, for 


assistance to be rendered to the police on emergencies, or for other purposes, are not to exact im 


tulubana from the parties. C. O. No. 33 of vol. 3. 

2448. Zumeendars, independent talookdars, and other actual proprietors of land, de- 
pendent talookdars, farmers of land holding farms immediately of government, and all 
persons farming lands of the above mentioned descriptions of landholders and farmers of 
land, and their respective officers, agents, servants, dependents, and ryots, are prohibited 
from taking cognizance of, or interfering in, matters or causes coming within the jurisdic- 
tion of the courts of civil judicature, or the sessions courts or the magistrates, under pain 
of being liable to the payment of such fine to government, and damages to the party injured 
as the court of judicature in which they are prosecuted for the act deems it proper to impose 
and award. Beng. Reg. VIII. 1793, sect. 66. 

2449. Landholders and farmers of land are prohibited confining or inflicting corporal 
punishment on any under-farmer, ryot, or dependant talookuar, or putteedar, or their 
sureties, to enforce payment of arrears of rent or revenue. Ifany landholder or farmer 
offends against this prohibition, the person so punished or confined is at liberty either to 
prosecute the offender for assault or imprisonment in the criminal court, or to institute a 
suit against him in the civil court. Beng. Reg. XVII. 1793, sect. 28. Ben. Reg. XLV. 
1795, sect. 26. Ced. Prov. Reg. XXVIII. 1803, sect. 26. 


2450. Landholders, farmers, and other local agents, and indigo planters and other 
persons, are prohibited from using stocks, or any other instrument of restraint, for the 
purpose of confining ryots, or other individuals indebted to them on any account whatever; 
and darogahs of police are to report to the magistrates, for such orders and process as 
appears proper under the general regulations, all instances which come to their knowledge 
of a violation of this rule. Reg. XX. 1817, sect. 27, cl. 6. 


2451. Landholders have the power of summoning, and, if necessary, of compelling, the 
attendance of their tenants for the adjustment of their rents, or for any ofher just purpose, 
or of measuring any land within their respective estates which are liable to measurement 
under the conditions upon which such land has been leased ‘or held. For the just exercise 


of such rights and powers, the landholders are notrequired to make any previous applica- 
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tion to the courts of justice; and any person opposing them therein is liable, on proof in 
the dewanny adawlut, to full damages and all costs, besides being subject, for any breach 
of the peace, to prosecution and punishment in the criminal courts. But the landholders, 
their agents and representatives, are answerable for any abuse or unjust exercise of these 
powers; and, on proof thereof by the party aggrieved in the dewanny adawlut, are liable to 
full costs and damages, besides a fine to government if the case appears to deserve it. 


Beng. Reg. VII. 1799, sect. 15, cl. 8. Ben. Reg. V. 1800, sect. 14, cl. 8. Ced. Prov. 
Reg. XXVIII. 1803, sect. 32, cl. 8. 


2452. The sudder court expressed their inability to define exactly and generally what 
degree of power it was intended by the use of the term “ compulsion” in the above provi- 
sions to confer on the landholders in enforcing the attendance of their tenants. The magis- 
trate was directed, in the event of a complaint being preferred to him of the abuse of that 
power, to decide from the evidence whether any unnecessary and unauthorized degree of 
severity had been exercised or not. Const. No. 382, 


2453. There is no regulation which authorizes a magistrate to compel a zumeendar or 


other landholder to repair the public roads passing through his village or estate. Const. 
No. 1072. 


2454. A magistrate is not authorized to call upon a zumeendar to provide a building 
for the residence of such police officers as are stationed upon his estate under sect. 8, 
Reg. XVIJ. 1817 [2. e. outposts]. Const. No. 1247. 


2455. Zumeendars and other proprietors of land have a right to establish haths or fairs 
on their own lands, and to hold them on any day that they think proper; and it is not 
competent to the magistrates to prohibit the establishment of a hath or fair, or to fix the day 
on which it may be held, on the plea of its interfering with the right of a neighbouring 
hath-holder, or on any other ground. C. O. No. 66 of vol. 2. * 

2456. The above order refers only to new disputes regarding hf&ths, with which the 
magistrate should not interfere unless it is necessary to prevent a breach of the peace; but 
it’ has been twice held that summary orders, fixing the days on which a hath was to be 
held, passed before the promulgation of the above circular order, were to be considered in 
full force until set aside by a reyular civil suit. Const. Nos. 639 and 937. 


2457. Zumeendars cannot be prohibited from levying “ choongee,(a) a cess sanc- 
tioned by established custom, within the precincts of their estates. Const. No. 973. 


(a) Ia Sir H. M Elliot's carious aad interesting ‘“‘ Supplemental Glossary” this werd is explained to be :—*‘ Illegal 
abstraction of handfuls of market produce. It is frequently, however, given voluntarily as a sort of rent for the use of market 
conveniences, such as booths, sheds, &e, ; and in this sense is equivalent to the byfuk of the Deccan and the English board 
ha{f-penny.’’ 


-~ 
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CHAPTER V. 


OF NATIVE MINISTERIAL OFFICERS. 
SECTION I. 


OF APPOINTMENT, REMOVAL, AND FUNCTIONS. 


2458. The nizamut adawlut, the superintendent of police, and the session judge, may 
exercise, without reporting their proceedings for the sanction of government, the power of 
appointing, removing, and accepting the resignation of the principal ministerial native 
officers acting under them respectively, as well as all other native officers on their respective 
establishments, excepting the law officers.* Reg. VIIL 1809, sect. 3. 


2459. Whenever the head ministerial native officers of the above mentioned authori- 
ties are desirous of resigning their offices, they are required to receive and record such resig- 
nations in open court. Reg. V. 1804, sect. 5. 

2460, Whenever the authorities specified above see cause for the removal of any of 
their head native officers on the ground of misconduct, incapacity, or otherwise, they are to 
communicate to such officer the grounds upon which they consider him undeserving of con- 
tinuance in his station, and to call upon him to state what he has to offer in his defence. 
Reg. V. 1804, sect, 6. 

2461. The civil and session judge is required to report to the sudder court, for their 
information, the removal or resignation of the serishtadar, peshkar, or nazir, attached to 
his court within ten days after the same has taken place. ‘The names of the individuals 
nominated to such offices are also to be reported to the court in the form No. 24 of appen- 
dix C, within the same period after the nomination has occurred. C. O. No. 73 of 
vol. 3. L. PB. 

2462. Whenever any of the ministerial officers attached to the court of the civil and 
session judge, receiving a salary of not less than ten rupees a month, is dismissed from the 
public service for miscondact, a report of the same is to be submitted to the sudder court, 
according to form No. 23 of appendix C, with a view toa register of their names being 
kept in conformity to the order of the Court of Directors. An extract from the register is 
to be forwarded to the judge annually, to enable him to guard against the admission of 
improper persons into the public offices ; and these extracts are to be communicated to the 
several authorities of the district, so as to make the register of each department available 
to the heads of the other departments. C. O. Nos. 115 and 125 of vol. 3. 


2463. The nizamut adawlat, the superintendent of police, and the session judge, are 
to transmit to the civil auditor a monthly report of any appointments or removals, which 
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are sanctioned, under the authority vested in them by the above rules, either of the native 
officers on their own establishments, or of those on the establishments of the magistrates. 
Reg. V. 1804, sect. 21. Reg. VIII 1809, sect. 11, cl. 2. 


2464. Judges are to keep up character books of their clerks, serishtadars, record- 
keepers, nazirs, mohurirs, and all ministerial officers drawing ten rupees a month and 
upwards, under the same rules as those prescribed for commissioners and magistrates by 
the Order, No. 244A, January 23, 1855.* Entries therein are invariably to be made by 
the head of the office with his own hand. C. O.8. D. A., No. 775, April 30, 1855, W. P. 


2465. The superintendents of police are empowered to confirm the appointment, 
removal, and resignation of the principal ministerial officers of the magistrates, as well as of 
the record-keepers, and the whole of the native officers on the establishments of the magis- 
trates and subordinate courts receiving a salary of 10 rupees per mensem or upwards, 
within their respective divisions, on receiving from the magistrates the reports specified in 
the following clauses. Reg. VIII. 1809, sect. 5,cl. 1; and sect. 7,cl.1. Reg. I. 1829, 
sect. 3, cl. 1. Act XXIV. 1837, sect. 4. 


2466. The magistrates are to nominate all such officers, and are in consequence to be 
held responsible for selecting persons duly qualified. They are to report fully to the super- 
intendent of police any information obtained by them respecting the past employments, 
character, and qualifications of the persons proposed by them to fill the vacant offices ; and 
itis competent to the superintendent of police to confirm the appointment of the person so 
nominated, if he sees no objection thereto ; or to call for any further information that ap- 
pears requisite respecting the past employments, character, or qualifications of the person 
proposed ; or, if the appointment of such person appears objectionable, to require the magis- 
trate to nominate another person. No appointment is to be considered final, till so 
confirmed, But the magistrate is authorized to make temporary appointments of persons 
duly qualified, in cases of death, removal, suspension, or resignation, immediately reporting 


the same for the information of the superintendent of police. Reg. VIII. 1809, sect. 5, cl. 2; 
and sect. 7, cl. 2. 


2467. Persons so appointed to officiate can legally act as officers of the court imme- 


diately on their nominations, before their appointments have been reported to the commis- 
sioner of circuit. Const. No. 618. 


2468, In all nominations of native officers, the officer making such nomination is 
required to state explicitly, that the person so nominated is not disqualified under the 
provisions of this regulation [i. e. is not the private servant of such officer ]*; and it is at all 
times the duty of the superintendent of police to see that these provisions are observed, as 


well as to report any wilful infringement: of them to government. Reg, VIII. 1825, 
sect. 4. 


2469. Whenever any native ministerial officer is desirous of resigning his office, his 
resignation is to be received and recorded by the magistrate in open court ; and is to be 
transmitted without delay to the superintendent of police with the nomination of a proper 
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person to be his successor, in conformity with the above provisions. Reg. VIII. 1809, sect. 5, 
cl. 3; and sect. 7, cl. 2. 


2470. When a magistrate sees cause for the removal of any such officer on the ground 
of misconduct, neglect of duty, experienced incapacity, or other disqualification, he is to 
report the circumstances of the case, with his opinion on the subject, to the superintendent 
of police, who is to pass such order as appears proper on the report so made; or to call for 
further information; or to direct any further inquiry which the nature and circumstances of 
the case require. Reg. VIII. 1809, sect. 5, cl. 4; sect. 7, cl. 2. 


2471. The magistrate is to forward such report for confirmation to the superintendent 
of police without delay. C.O. Sup. Pol. Z. P. No. 1 of 1838. 


2472, On the dismissal of any ministerial officer, receiving a salary of not less than eight 
rupees per mensem, the magistrate is to forward a report of the same to the superintendent 
of police in the form No. 23 of appendix C, that he may prepare a register of the names of such 
persons, in conformity with the orders of the Court of Directors: an extract from this register 
is to be forwarded to the magistrate at the close of each year to enable him to guard against 
the admission of improper persons into the public offices. C.O. Sup. Pol. Z. P, No. 10 
of 1842. : 


2473. In cases of gross misconduct, neglect, or incapacity, such as to require the im- 
mediate suspension of any such officer, the magistrate is authorized to order the same, 
reporting it with the other information required from him to the superintendent of police. 
Reg. VIII. 1809, sect. 5, cl. 5; and sect. 7, cl. 2. 


2474, As a suspended officer is entitled, if restored, to the arrears of his salary, which 
have accrued during his exclusion from office, any extra charge, which arises from inatten- 
tion to the orders for his restoration, may be retrenched, by order of government, from the 
allowances of the person by whose fault the restoration to office has been delayed after 
receipt of orders to that effect from a competent authority. OC. O. No. 254 of vol. 1. 


2475. Any other inferior native officer forming part of the fixed establishments, whose 
salary does not amount to the sum of 10 rapees per mensem, may be appointed whenever 
vacancies occur in the situations of such officers, and on proof of misconduct or other suffi- 
cient cause may be removed by the magistrate, without any reference to any superior 
authority. But he is to record upon his proceedings the grounds upon which any native 
officer is removed by him; and he is required to exercise the power vested in him, in the 
appointment and removal of the inferior officers acting under him, with due regard to the 
public service and the rights of individuals, by selecting proper persons to fill all vacancies 
in the situations of such officers, and by continuing in office the persons appointed, whether 
by themselves or their predecessors, whilst they discharge the duties assigned to them with 
diligence and integrity. Reg. V. 1804, sect. 14. Reg. VIII. 1809, sect. 9. 

2476. The magistrate’s order in regard to the appointment and removal of native 
[ministerial] officers receiving a salary not exceeding ten rupees is in every respect final, 
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2477. The magistrate may in addition to the general powers vested in him by the 
regulations for the punishment of any specific crime or misdemeanor, fine any officer under 
his authority for neglect of duty in a sum equal to one month's salary, and cause the same 
to be levied by a stoppage of the fixed allowance payable to such officer. Reg. VIII. 1809, 
sect. 5, cl. 5; and sect. 7, cl. 2 


2478. The magistrate is not authorized to sentence to hard labor an officer guilty 
merely of neglect of duty, nor to adjudge a fine of more than one month’s salary. Const. 
Nos, 192 and 712. 


2479. It is not competent to a session judge to interfere with any order passed by a 
magistrate regarding the appointment, suspension, or removal of any ministerial or police 
officer, the revision of which is entrusted to the superintendent of police. Act XXIV, 1837> 
sect. 5. 


2480. A session judge, holding a jail delivery, or the court of nizamut adawlut, may or- 
der the dismissal of any native officer convicted before him, of a criminal offence, which under 
any express provision in the regulations is punishable by dismission from office; or, though 
not so expressly declared, if the conduct of such native officer appears, from any pro- 
ceeding before the sesions court or nizamut adawlut, to be such as to require his removal 
from the public situation held by him. On the same being notified to the magistrate, or 
other European public officer, under whom the native officer so dismissed has been employed, 
it is the duty of the magistrate, or other European officer, to take measures for the appoint- 


ment of a successor to the vacant office in conformity with the regulations. Reg. XXY. 1814, 
sect. 15. Reg. XVII. 1816, sect. 7, cl. 8. 


2481. The appeals of parties seeking redress from orders of magistrates dismissing 
them from their situations, such orders not being part of the sentence passed in any criminal 


trial, cannot be heard by the session judge, but lie under the law to the commissioner. C. O, 
No. 35 of vol. 3 


2482. Appeals from the orders of the magistrate preferred by officers other than minis- 
terial or police officers(a) lie to the session judge. C. O. No. 119 of vol. 3 


2483. Commissioners may reqeive and act upon petitions from suspended officers 


' forwarded by the d&k, provided they are written on stampt paper. Const. No. 344. 


2484. Ministerial officers dissatisfied with the orders of a magistrate, may present their 
» petitions of appeal to the magistrate, if written on the proper stampt paper; and, if it be 
presented within the usual period allowed to appellants, the magistrate is bound to forward 
the appeal with the papers of the case for the orders of the superintendent of police. In 
case the officer suspended or dismissed does not present his petition of appeal to the magis- 
trate within the period allowed, he is to refuse to accept it, and is to refer the officer to a per- 
eonal appeal at the office of the superintendent. C. O. Sup. Pol. ZL. P. No. 20 of 1838, 


(a) Thia order refers in the original to officers attached to the jails ; but is of course, in regard to them, superseded by 
Act XVIII. 1844. | 
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2485. Ifthe course prescribed in the above order is not adopted by police officers , Tf sv rigs 


ling, th t fe dt i ir petiti i i 
appealing, they must forward to the superintendent with their petitions of appeal copies of seg cpp erie 


the proceedings ordering their dismissal, without which their petitions will not be attended to. us proceedings 
One of the two courses referred to must be followed. C. O. Sup. Pol. Z. P. No. 24 of en 
1844. 


2486. When appeals are received by daék, and no one is present at the station of the _ Facilities to coll 
commissioner to attend at their hearing, they may, without objection, be taken up and dis- silenisuce! ot ap: 


posed of as the commissioner may find to be most convenient, with reference to the other bearing of hie on 
business which demands his attention. But where parties interested in an appeal, whether as 

principals or agents, are in attendance, the hearing should invariably be held by the commis- 

sioner in his public office, with a sufficient previous notice of the day fixed by him for the 

purpose, so that those concerned may have full facility for appearing, and for making such 

statements as they may wish to offer in support of their applications. The order on the 

appeal should also be passed in their presence, and personally explained to them by the com- 

missioner. C. O. Govt. W. P. No. 49 A, January 11, 1854. 


2487. The superintendent of police is fully competent, of his own accord and on _ Superintendent 
of police may dis- 


sufficient ground, to remove any of the officers, whom he is competent to remove on reference miss ofticers of his 
from the magistrate. Const. No. 62. own accord. 


2488. <A commissioner of circuit has no power to declare a native officer perpetually A commissioner 
cannot declare a 


excluded from future employ in his division, although he is of course competent to decline person excluded 
rom future employ 


sanctioning his nomination to any responsible situation during the period he is in charge of in his division. 
the division. Const. No. 1065. 


2489, The orders of the superintendents of police in regard to the appointment, The nizamut adaw- 
Int cannot revise 


suspension, or removal of a ministerial officer of a magistrate, passed under the provisions the orders of the 
superintendent of 


of this Act, are not open to revision by the nizamut adawlut. Act XXIV. 1837, sect. 6. police. 


2490. No report to the nizamut adawlut is necessary previous to the dismissal of any Magistrate need 
ministerial officer of a magistrate’s court. It should be made to the superintendent of ch Rr 


police, who is competent to pass such order as the case requires. Const. No. 792. meee rag " 


2491. Nothing in this regulation is to be construed to preclude the government, or the But 


court of nizamut adawlut, from ordering the removal of a native officer, upon just and suffi- cise 
cient ground appearing for such order; nor to prevent the exercise of the general authority bed ae" " 


vested in the nizamut adawlut by the regulations in force. Reg. VIII. 1809, sect. 13. 


2492. Appeals from orders for the removal of ministerial officers on the establishment Appeals from 
officers employed 


of the magistrate and collector, employed indiscriminately in the departments of revenue in both the reve- 
and the administration of criminal justice, lie to the commissioner: unleés a regular crimi_ aes = 
nal trial has been held, in which case they would lie to the session judge. C.O. No. 177 
of vol. 2. | "4 

2493. A monthly report is to be made to the superintendent of police of the dismissals Monthly ly report 
and appointments of ministerial officers, in addition to the reports made to him for confirma- sppoistaasats. 


tion, according to the form No. 7 of appendix F. C.O. Sup. Pol. LZ. P. No. 1 of 1839. 
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2494. All native officers in the service of government are liable to removal from the 
public trusts committed to them, without proof of any specific act of criminality, when- 

All native offi- 2 e e e ¢ 
aro liable to ever there is sufficient reason to believe them incapable, or neglectful, of their prescribed 


removal without 


proof of any speci. Guties, or in any respect unworthy of public confidence. Reg VIII. 1809, sect. 5,cl. 5. 
lines sia DCU Ty Cle a5 


The imposition of 2495. The imposition of heavy fines upon native servants is objectionable, as involving 
v= @ee* fg 0b them in pecuniary difficulty, and inducing them to resort to improper practices for the 
purpose of indemnification. The preferable course is, when an officer refuses to do that 


which his official duty requires of him, to transfer at once the office to a more obedient holder. 
C. O. No. 60 of vol. 3. 


The unaccount- 2496. The fact of an officer's possessing much more property than the lawful emolu- 
‘act ments of his office seem to authorize, without being able to give a reasonable account 


* thereof, is a sufficient ground for presuming him a person unfit for public confidence. Const. 
No. 306. 


Mochulkas may 2497. The criminal courts are authorized to require mochulkas or penal obligations 
a for their good behaviour, in such sums as they judge proper, from their native officers. 
Beng. Reg. XIII. 1793, sect. 2. Ced. Prov. Reg. XII. 1803, sect. 2. 


al native officers 2498. The serishtadars, or other head native officers, munshis, mohurirs, and 
e to e@ &80- 


Joclaration “azirs, record keepers, and treasurers, as well as all other native officers of the criminal 

before ontorig,"b; courts holding any situation of trust and responsibility in the public service, previous to 

theie oes entering upon the execution of the duties of their offices, are to make and subscribe the 
following solemn declaration in open court, before the European authority to whom they 
are subject :—‘“I., A. B., appointed to the office of serishtadar [or as the case may be] to 
the nizamut adawlut [or other court] solemnly declare that I will truly and faithfully 
perform the duties of the office to which I have been nominated to the best of my knowledge 
and ability ; that I will not receive, directly or indirectly, any present, or nuzzur, in money 
or effects of any kind, from any party whomsoever, on account of any suit to be instituted 
or which may be depending or have been decided in the court; that I will not knowingly 
permit any person or persons under my authority, or in my immediate service, to receive 
directly or indirectly any present or nuzzer, in money or effects, from any party or person 
whomsoever, on account of any suit to be instituted, or which may be depending, or have 
been decided in the court; and th&t I will not derive directly or indirectly any advantages 
or emoluments from my office, excepting such as the orders of government do or may 
authorize me to receive.” Beng. Reg, XIII. 1793, sect. 4. Ced. Prov. Reg. XII. 1803, 
sect. 4. Reg. XVIII. 1817, sect. 2, cls. 1, and 2; and sect. 3. 

The European 2499. The European officers, before whom such declarations are required to be made, 
noe and subscribed, are to attest the same as publicly read and subscribed before them, in 
Bone: pursuance of the above provisions; and are to be careful to enforce a due observance of the 

rule therein contained by the native officers appointed to act under them. Reg. XVIII. 
1817, sect. 3, cl. 3, 
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2500. The native officers attached to the courts are to procure all acts of the court to 
be executed; to translate and transcribe papers; and to arrange and keep the records of 
the court. They are to perform these duties in the manner, and conformably to the rules, 
which the head of the office to which they are attached thinks it proper to prescribe. The 
native officers of each court are not to interfere in any other manner, publicly or privately, 
in any cause or matter depending before the court, or which has been, or is intended to be, 
brought before it. Beng. Reg. XIII. 1793, sect. 8. Ced. Prov. Reg. XII. 1803, sect. 11. 


2501. The whole of the officers of government are prohibited, under penalty of dis- 
missal from office, from employing, directly or indirectly, their private servants of whatever 
description, or any other persons not being public officers duly appointed or nominated in 
conformity with the rules in force relative to such appointments, in the discharge of any 
part of their public duties, or in the execution of any public duty, in which the person so 
employed has not been duly authorized to act. Reg. VIII. 1825, sect. 2, cl. 1. 


2502. The whole of the judicial officers are, in like manner and under the same 
penalty, prohibited from employing any of the public officers on their establishment (not 
being peons, or other inferior servants, in personal attendance upon a judge, magistrate, 
or other officer of government in the judicial department) in the performance of any part of 
their private business, or in the execution of any private trust relating to their personal 
concerns. Reg. VIII. 1825, sect. 2, cl. 2. 


2503. The several officers of government in the judicial department, who are already 
restricted by their official oaths,or by the known declarations and orders of government, 
from deriving any personal advantage whatever from their fixed establishments of native 
officers, are further positively prohibited from making any alteration whatever in the distri- 
bution of the salaries of such officers, or in the number and designation of the several des- 
criptions of native officers composing their authorized establishments, without the express 
sanction of government. Reg. V. 1804, sect. 23. 


2504. Nothing in this regulation is to be construed to empower the superintendent 
of police to authorize any addition to, or alteration in the distribution of, the fixed public 
establishments without the special sanction of government. Reg. VIII. 1809, sect. 12. 


2505. Native ministerial officers are not, under any circumstances, to be entertained 
on lower salaries than those fixed by the government for the situations they hold. C. O. 
No. 154 of vol. 3. Z. P. 


2506. The practice of keeping ministerial officers in acting capacities for long periods 
is highly objectionable : whenever an officer nominates an individual to actin any situation, 
whose confirmation in the same requires the sanction of superior authority, he is to make a 
report to such authority as to the fitness of the officiating person within the period of six 
months from the date of his original nomination. C. 0.8. D. A. No. 12, January 1, 1830. 


2507. Nothing in this regulation is to be construed to establish a claim of inheri- 


tance to any public office whatever ; or to prevent the abolition of any such office, by order 
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of government, whenever it is judged unnecessary to continue the same for the public 
service. Reg. V. 1804, sect. 24. 


2508. On the appointment of any native officer, who receives a salary of not less than 
20 rupees per mensem, whether the situation to which heis nominated be of a judicial or 
ministerial nature, or connected with the police department, he is to be required to give a 
schedule of any landed property of which he may at the time be possessed, including not 
only land, the proprietary right of which is vested in him, but any land or other real pro- 
perty whatever may be the nature of the tenure by. which he holds it, the description of 
tenure being also recorded in the schedule. It is at the same time to be explained to him 
that should he subsequently make further acquisitions of the same description, it will be 
incumbent on him to communicate the circumstance within one month from the date of 
acquisition; should he fail to do so, or should it appear that he has wilfully omitted in his 
schedule any such property belonging to him at the time of filing it, he is liable to dis- 
missal from office. Inthe Western Provinces, these schedules are to be registeredin the 
office of the collector of the zillah in which the officer is employed ; and copies of the same 
sent to the collectors in whose zillahs the property therein included is situated. In the 
Lower Provinces, the schedules are to be registered in the office to which the individuals 
giving them are subordinate ; and copies are to be sent to the collectors in whose districts 
the property specified is situated. C. O. Nos. 163, 166, and 170 of vol. 2. 


2509. The purchase, or acquisition in any other manner than by inheritance, by any 
person holding a judicial post, or any executive ur ministerial office in the judicial or revenue 
department in the Western Provinces, of landed property or of any interest in land within 
the limits of the district, in which he serves, will subject the officer to the penalty of dis- 
missal from his appointment: and the acquisition by such persons of any property or in- 
terest in land by inheritance must be immediately reported for the orders of the superior 
authority of the department. Govt. Order W. P. No. 1662 A, September 6, 1854. 


2510. Security is to be taken from treasurers, nazirs, and other officers, who, in the 
discharge of their public duty, have charge of money or property, whether public or 
belonging to private individuals ; and the sureties are to bind themselves to make good all 
losses sustained by the default or fraud of the officer for whom they are bound. The 
amount of property to be pledged by the surety, and entered in the schedule at the foot of 
the bond, must be regulated according to the circumstances of each case and the amount 
or value of the money or property which may be likely to be left in the hands of the officer 
from whom the security is required: the surety is also to bind himself not to sell, or in 
other manner alienate the property in question until he is relieved from his responsibility. 
Care is to be taken to ascertain the sufficiency of the security ; and its efficiency is to be 
carefully revised during the last week of December of each year; and a report of the 


result of the revision is to be submitted in the form No. 26 of appendix C. ©. O. S. D. A. 
No. 34, September 23, 1831. 


2511.. The form prescribed abeve is to be uniformly engrossed on a sheet of foolacap 
paper; and the following certificate is to be inserted at the footef it. “Certified that I have 
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revised the securities of the officers above mentioned, and that I consider them good and 
sufficient. (Signed) A. B. judge, or magistrate, as the case may be.” C. QO, No. 216 of 
vol. 2. 


2512. | There is no objection to its being left optional with parties, nominated to 
offices under government requiring the execution of a security bond, to have that bond pre- 
pared by their own advisers. It is at the discretion of heads of offices to accept such bonds 
on their own responsibility, or to refer them, for approval on the part of government, to the 
law officers of the Company. C.O. No. 72 of vol. 4. L. P. 


2513. Persons actually in the employment of government, whether in the civil or 
military department, are not liable to any charge for the preparation and execution of any 
documents connected with their appointments, which the law officers of the Company may 
be required to draw by the heads of the offices or departments in which such persons are 
employed. C. O. No. 77 of vol. 4. Z. P. C.O. Sup. Pol. ZL. P. No. 2 of 1852. 


2514. Public officers vouching for the sufficiency of the securities render themselves 
responsible for the safety of the public funds committed to the charge of their ministerial 
officers, and they are to be held accountable for any insufficiency of security which is subse- 
quently experienced. C. O. No. 171 of vol. 2. 


2515. In the Lower Provinces, the above security statements are to be forwarded by 
the magistrates to the superintendent of police, and not to the nizamut adawlut. C. O. No. 
87 of vol. 3. 2. P. C.O. Sup. Pol. Z. P. No. 22 of 18388. 


2516. In order that the security bonds may comprehend all the obligations assumed by 
the sureties, judicial officers (in the Western Provinces) are required to have them drawn out 
according to the formula No. 27 of appendix C: and in reporting the result of the annual 
revision, they are to certify that the bonds have been carefully examined and found to corres- 
pond in their terms with that formula; and that memorials thereof have been registered in 
pursuance of the following instructions. C. O. No. 188 of vol. 3. W. P. 


2517. With reference to the precedence granted to all registered documents by Acts 
J. and XIX. 1843, all security bonds executed by the treasurers, nazirs, and other ministerial 
officers attached to the judicial courts, and other documents likewise of a similar character, 
by the annulment or repudiation of which the interests of government are likely to be injuri- 
ously affected, are to be duly registered in conformity to the conditions of those enactments ; 
[the authorities are to satisfy themselves that the lands, to which the registered security 
deeds relate, have not been already conveyed away by any previously registered deeds ;|(a) 
and such registration [and scrutiny](a) is to be deemed an indispensable preliminary to 
their acceptance as good and valid engagements. The fees attendant on ‘this process are to 
be defrayed by those, from whom security is demanded, and whose tenure of office is depen- 
dant on their compliance with such requisition. C. O. No. 136 of vol. 3. 


2518. If it be shown on a civil prosecution that the nazir of a criminal court has 
wilfully misrepresented the value or sufficiency of any security, in regard to which he has 


(a) The words within breckets are not contained in the circular of the Western court. 
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been directed to enquire and report, and that loss has ensued in consequence of such mis- 
representation on his part, he would be liable to the payment of damages at the discretion 
of the court before whom the suit is brought. Const. No. 1014. 


2519. When deposits are made by the sureties in public securities, they are to be 
endorsed over to the official head of the office, and deposited for safe custody with the 
sub-treasurer of the general treasury. Such securities are returnable only under an official 
order from the secretary to the government in the department to which the depositor 
belongs. Under these circumstances, if, with the permission of government, the parties 
should so desire it, the sub-treasurer is to draw the interest accruing on the securities in his 
custody, and pay it over to the officer concerned, in cash if in Calcutta, or by bill on the 
revenue treasury of the district, if the deposit is for due performance of duty in the mofus- 
sil. Govt. order in C.O. Sup. Pol. Z P. No. 12 of 1845. C. O. Acc. Gen. No. 94, 
September 29, 1845. 


2520. When the treasurer of a collectorate is also required to take charge of the 
fonjdaree treasury, it is incumbent on the collector to insert in the security bond a clause 
rendering the sureties responsible for any abuse of trust by the treasurer in the foujdaree 
department. ©. O. No. 51 of vol. 3 Z. P. Under C. O. May 28, 1847, the separate trea- 
suries of the judge’s and of the magistrate’s courts are abolished. The duties of the office 
are to be discharged by the collector’s treasurer. 


2521. All departments of the state are required not only not to invite, but positively 
to refuse to entertain an application for employment from any native, who is at the time of 
making the application in the public employ of a government office or department, unless 
they have previously received the full acquiescence of the head of such office or department. 
C. O. No. 66 of vol. 3. 


2522, Men, who have been dismissed for misconduct from one department, are not to 
be considered eligible for re-employment in any other department. It is a wholesome check 
upon negligence and dishonesty for the servants of government clearly to understand, that 
probity and diligence are the only means of retaining employment under government. This 
rule does not apply to cases of inaptitude for some particular branch of occupation, to which 
a native servant may have been originally appointed, and from which it may have been 
necessary on that account only to displace him. C. O. Nos. 46 and 75 of vol. 4. L. P. 


2528. Representations from uncovenanted officers relating to their services are not to 
forwarded to government by the head of the office. All persons desirous of bringing 
claims prominently to the notice of government should forward their representations 
themselves by the public post. C.O, No. 68 of vol. 3. Z.P. ©. QO. Sap. Pol. LZ. P. No. 23 
of 1840. 


2524. All amlahs, when on duty in the interior of the district, are to receive 3-10th 
extra pay as travelling allowance; except when they are required to accompany their supe- 


riors by dawk, in which case they are to receive an allowance at the rate of 4 annas per 
mile, and during’ halts at the rate authorized above. Lower Provinces, C. 0. S. D. A. 
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No. 50, September 20, 1839. C. O. No. 212 of vol.3..L. P. ©. 0. Sup. Pol. L, P.No. 13 
of 1839; and No. 10 of 1845. 


2525. The travelling allowance of all uncovenanted officers, christian or native, in the Western Provinces. 
revenue, judicial, and political branches of the service, as detailed below, is to be 3-10th 
of the salary drawn by each individual. When the officer is required to proceed by dak, 
under special authority from government, he is to receive at the rate of 4 annas per mile 
during the time he may s0 travel, and on the days on which he may not so travel he is to 
receive at the aforesaid rate of 3-10th of his salary. This scale of allowance is applicable to 
the fixed establishments of public covenanted officers, when moving from the station, or 
usual fixed residence of such officers ;—to all principal sudder ameens, sudder ameens, moon- 
siffs, deputy collectors, and deputy magistrates, when required to travel within their districts, 
or during transit from one district to another, when ordered on the public service, and with- 
out a view to their promotion or to their acting in a higher grade ;—to all nujeebs, bur- 
kundazes, or men of the provincial battalions, when ordered beyond the limits of the 
district or division within which they are ordinarily required to serve. Govt. Order W. P. 


July 11, 1846. 


2526. The following are the rules for regulating leave of absence and acting allow- Leave of ab- 
ances to uncovenanted public officers :— sence. 


Section I. Leave of absence to officers not in the covenanted service of the East 
India Company, receiving their appointments direct from government, will be granted 
by the government only under which office is held, on application being made publicly through 
the regular channel in the department to which the applicant may belong; but in respect of Applications, 
all other officers, it will be optional with the local governments to delegate to heads of 
offices, or departments, power to act upon the rules without special reference to higher 
authority. Section IT, Absence without leave will render the absentee liable to loss Ol ee ae 
appointment, and will be attended with entire forfeiture of salary for the whole period of leave. 
such absence. Section III. No leave of absence shall have any retrospective effect, except no retrospective 
+n cases of severe illness to be attested by medical certificate conforming in every respect to *Mect 


the directions contained in section 4. Section IV. When an application for leave of Sinise agi. 


absence is made on the ground of ill health, it must be accompanied by a statement of the cation Las to - 


case from the medical man by whom the applicant has been attended, distinctly stating from medical statement 


personal observation the nature of the disease, the symptoms by which it is manifested, the 

causes by which it has been probably produced, and the period during which it has existed 

so far as the knowledge of the medical officer extends; and by a certificate from the chief 

medical officer of the station or district, or if at a presidency town from a presidency 

or other official surgeon, certifying after careful personal investigation, the necessity for 

temporary removal, and the period for which absence is, to the best of his judgment, ab- | 
solutely requisite for restoration to health. If the requisite leave be for a longer period than atiesas 
six months, the certificate must in the first instance be countersigned by the superintending required for more 
surgeon of the division in which the applicant may be located ; and, in cases of leave beyond 


sea, be afterwards submitted, with the statement of the case, for the consideration and coun- 
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tersignature of the members of the medical board. The cetificate shall be given in the 
following form :—TI, A. B., surgeon at or of do hereby certify that E. F. (here enter 
designation of office) is in a bad state of health, and I solemnly and sincerely declare that, 
according to the best of my judgment, a change of air is essentially necessary to his recovery ; 
and that the Arcumstances of his case are such as to render leave of absence for the period 
of —— absolutely necessary (or highly desirable). The following form shall be gbserved by 
the superintending surgeon and members of the medical board in contersigning the certifi- 
cate :—I (or we) do hereby certify that, according to the best of my (or our) professional 
judgment, after careful consideration of his case, I (or we) believe the state of health of E. F, 
to be such, as to render leave of absence for a period of absolutely necessary (or high- 
ly desirable) for his recovery. An application for extension of leave must, if the applicant 
be in India, be accompanied by a certificate to a like effect from the medical officer by 
whom the applicant is attended, together with a statement showing sufficient reason for the 
extension solicited; and such certificate must be countersigned by the memters of the 
medical board, or by the superintending surgeon of the division in which the applicant may 
be located. In like manner, if the applicant shall have proceeded beyond the territories 
under the government of the East India Company, he must furnish a certificate and state- 
ment to the required effect from a surgeon or physician, at the place of his temporary 
residence, by whom he has been attended; such attendance and the period of it to be stated, 
and the certificate to be countersigned by the examining physician of the East India Company 
if the absentee is in Europe, or by the principal medical authority of the colony or country 
to which the absentee may have proceeded ; or some sufficient reason stated for the want of 
such countersignature if not produced. The officer countersigning,must either personally ex- 
amine the applicant, or state some sufficient reason why he has been unable to do so. When 
any of the required particulars are neglected, leave will be refused. Section V, Leave of 
absence will be granted under the following limitations to servants who may be declared 
by a sufficient medical certificate to require leave for the restoration of their health:— 
1. The limit to leave on medical certificate is fixed at three years during the entire period of 
service, of which not more than two years may be continuous and two years only will be 
permitted to reckon as service qualifying for pension. 2, Leave of absence on medical 
certificate will not be granted for a longer period than twelve months at any one time, which 
may however be extended, if necessary, under renewed medical certificate, for periods not 
exceeding six months, within the limit of two years continuously. After a continuous 
absence of two years on medical certificate, an interval of two years shall elapse before further 
jeave on that account is granted. 8. During one year of the entire period of absence 
under this rule, the absentee will be subjected to a deduction of one half, and during 
the remainder to a deduction of two-thirds of his allowances, provided, however, that he 
shall in no case draw a larger sum than rupees 6,000 (£600) per annum. 4. In cases 
of extreme urgency, the heads of offices are authorized to grant leave of absence on me- 
dical certificate to the extent of one month, provided the same be immediately reported 
for the sanction of government. Section VI. Leave of absence msy be granted for one 
month ineach year, or, to judicial officers, during the authorized closing of the civil 
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courts, without deduction from salary. Section VII. 1. In addition to the above, and on 
sufficient cause being shewn, leave of absence may be granted on private affairs for not 
more than six months, one-half the absentee’s salary being deducted for such period of 
absence, provided the rate of rupees 6,000 (£600) per annum be not exceeded. . 
The leave granted under this section will be computed from the date of the absentee’s 
quitting his post to the date of his return thereto. A second leave of the same description 
cannot be taken till the expiration of six years from the date of return to duty from a 
former leave. No portion of the salary allowed to be drawn will be claimable till the 
absentee shall have returned to his duty. 3. Leave taken under this and the pre- 
ceding section will reckon as service qualifying for pension. Section VE. In addition 
to the leave which may be granted under the preceding rules on medical certificate or private 
affairs government may at any time under special circumstances and at its discretion, grant 
leave of absence once during the period of service not exceeding twelve months on private 
affairs, without forfeiture of appointment, but without pay ; such period of absence not to count 
as service towards pensions. Section IX. No leave of abence on private affairs shall be 
claimable by any party whatever under these rules as a matter of right. Such leave will be 
granted only at the pleasure of the government or its authorized officers when the concession 
of the indulgence in no way interferes with the interests of the public service, and it shall be 
the duty of the government in every instance (except in the case of leave granted under 
section 6) to consider and determine whether the grounds of the application are sufficiently 
urgent to justify the concession of the leave. Section X. Parties who may desire to draw 
their allowances while absent on leave, will be required to give security in such amount 
and form, as may be fixed by government, for the refund of any excess that may be drawn in 
case of their coming under retrenchment. Section XI No person appointed to a situation 
under the government shall draw the salary of his appointment for any period prior to the 
date of his joining it. Section XII. An officer holding a situation, appointed to one of equal 
or higher value, will, until he joins, draw so much of . the salary of his new office as 
may be equal to the salary of his former situation ; provided he does not exceed the time 
allowed for joining unger the following rules; should he do so, no salary will be passed to 
him for such period in excess. Section XIII. The time ordinarily allowed for joining an 
appointment is to be calculated at the rate of fifteen miles a day (Sundays excepted) together 
with a week to prepare for the journey ; but on occasions of emergency, it will be optional 
with the government to prescribe the period within which any journey is to be performed. 
Section XIV. A person officiating temporarily in any situation, will draw so much of the 
salary of such situation as may equal the sum deducted on account of absence from the real 
incumbent, and the substantive allowances of every officer temporarily acting ins situation of 
superior emolument, will be subject to deduction at the same rate ; but no additional ren 
is on any account to be incurred by the absence of any officer on leave. Govt. India, No. 9, Fe- 
bruary 22, 1856. | 

Under section 1 of the above rules, the Lieutenant-Governor of Bengal is oye to 
authorize heads of offices and departments to grant leave to their subordinates, to whom 
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those rules are applicable, and who have not received their appointments direct from 
government, to the extent and on the conditions specified below:—Every head of an 
office, or department, may grant leave to persons immediately subordinate to him not 
exceeding one month in the year, under sections 5 and 6 of the rules, reporting that he 
has done so to the civil auditor. The authorities named in the margin* may grant leave to 
officers departmentally subordinate to them, for any period not exceeding twelve months 
under section 5, or six months under section 7 of the rules, reporting’ that they have done so 
to the civil auditor and also to government. All other applications for leave must be sub- 
mitted to government through the regular channels. The attention of heads of offices and 


departments is specially directed to sections 4, 7 (Clause 2), and 9 of therules. Govt. Order 
Bengal, December 6, 1856. 


2527. The nazirs of the several courts of judicature are allowed to appoint their own 
naibs, and the mirdahs or peons, or any similar descriptions of public servants employed 
under their immediate direction and control ; and to fill up all vacancies, which from time 
to time occur in such appointments, subject to the approbation of the judges and magistrates 
superintending the courts to which they are attached. They may also remove the persons 
so appointed by them, provided they can state sufficient cause to the satisfaction of the judge 
or magistrate ; but not without his previous knowledge and sanction. ‘Ihe nazirs are to 
enter into a mochulka or penal obligation, in such sum as is required by the courts to 
which they are attached, for the good behaviour of the naibs, mirdahs, and peons, whom 


they appoint. Beng. Reg. XITI. 1793, sect. 2. Ced. Prov. Reg. XII. 1803, sect. 2. Reg. V. 
1804, sect. 12. 


2528. ‘The payment of a commission of one anna in the rupee is authorized to be made 
on the proceeds of the sale, to the nazirs of the foujdaree courts, who are ordered to gell 
unclaimed property, as a remuneration for proper care in the preservation of the property, 
and for seeing that it is fairly and properly sold at auction, subject to the conditicn that the 


duty has been, in each case, performed to the satisfaction of the head of the office. C. O. 
No. 116 of vol. 3. 


2529. The appointment and removal of English writers, natives of India, is to be 
governed by the above rules. Const. No. 31. 
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SECTION IL. 


OF LAW OFFICERS. 


2530. The law officers of the sudder dewanny adawlut are the law officers of the niza- 
mut adawlut; and the law officers of the civil courts are the law offi@ers of the court of sessions 
of the same zillah.(z) Beng. Reg. XII. 1793, sect. 4. Ced. Prov. Reg. XI. 1803, sect. 4. 


2531. The Mahomedan law officers of the sudder dewanny adawlut, and the civil 
courts, are to make the following solemn declaration in their respective capacities of law 
officers to the nizamut adawlut, and the courts of sessions: “I, A. B., Mahomedan law 
officer of the nizamut adawlut (or of the court of sessions of zillah ), solemnly 
declare that I will truly and faithfully perform the duties of Mahomedan law officer of the 
court, according to the best of my knowledge and ability; and that I will not receive, 





directly or indirectly, any present or nuzzer, either in money or in effects of any kind, 


from any party in any suit or prosecution to be instituted, or which may be depending, or 
have been decided in the nizamut adawlut (or sessions court) of which I am law officer; 
nor will I directly or indirectly derive any advantage or emolument from my office, 
excepting such as the orders of government do or may authorize.” Beng. Reg. XII. 1793, 
sect. 6 ; and Reg, IX. 1793, sects. 37 and 71. Ced. Prov. Reg. XI. 1803, sect. 6 ; Reg. VII. 
1803, sect. 8; and Reg. VIII. 1803, sect. 8. 


2532. Whenever from the absence of the proper law officer, or other emergency, the 
services of an officiating law officer are necessary to carry on the duties of the sessions, 
and there is not sufficient time, without inconvenience, to make a previous reference on the 
subject to the nizamut adawlut, it is competent to the session judge to employ a duly quali- 
fied individual of the Mahomedan persuasion, to officiate as law officer; a special report of 
such temporary arrangement being immediately made in each instance for the information 
and orders of the nizamut adawlut. Reg. IV. 1830, sect. 3. 


2533. Persons officiating as law officers under the above provisions, if not holding any 
other office under government, are entitled to receive the same pay as the Mahomedan law 
officers of the courts, viz. 100 rupees per mensem, during the time they are employed on 
the sessions. The judge should charge the pay of the officiating officer in his contingent 
bill, sdbmitting to the civil auditor the order of government, or of the nizamut adawlut, as 
his authority for the charge. OC. O. No. 61 of vol. 2. 


2534. The session judge is to report to the nizamut adawlut every instance, in which 
it appears that the Hindgo or Mahomedan law officers have shown incapacity for their 
offices, or have been guilty of misconduct in the performance of their duties, or of any acts of 
profligacy in their private conduct. Beng. Reg. IX. 1793, sect. 60, Ced. Prov. Reg. VII. 
1803, sect. 29. 

(a) The rules for the nomination, appointment, and removal of law officers belong rather to the department of civil 
law, and have therefore been excluded from this work, 
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2535. A magistrate has no control over the law officer of the sessions court in such 
capacity; and is not authorized to direct the government pleader to communicate with such 
officer on a matter relating to a futwa delivered by him in a criminal trial before the sessions. 
Const. No. 631. 


2536. Native judges of all grades, and law officers, are prohibited, under pain of 
dismissal from office, from being engaged in any trading speculations. If such speculations 
devolve upon any such officer by inheritance, he is within one month to make known the 
circumstance to the judge, or to the register of the sudder dewanny adawlut, and to 
terminate his connection with such transactions at the earliest practicable period. If he is 
unable to do so within one year, he is either to resign his situation, or to report the cir- 
cumstances of the case to the judge or register, who is to forward it to government, or the 
sudder court, as the confirmation of the officer is vested in one or other of those authorities, 
with his own opinion as to the propriety of allowing the officer a further period for the 
purpose of bringing his transactions to-a close. Candidates for such offices are to certify in 
their applications, that they are not engaged in any trading speculation; and if it is subse- 
quently discovered that they were so engaged at the time of making their application, they 
will be liable to be dismissed. C.O. No. 109 of vol. 3. 


2537. The rule in sect. 2, Reg. XXXVIIL 1793 (Ced. Prov. sect. 2, Reg. XIX. 1803) 
prohibiting public officers from lending money to persons within their jurisdiction, is extend- 
ed to all uncovenante! judicial officers. This prohibition does not, however, extend to the 
officers on the ministerial establishments of the several civil and criminal courts, but to 
those functionaries only, who are legally empowered to exercise judicial functions. C. O. 
No. 186 Z. P. and No. 198 W. P. of vol. 3. , 


2538. Uncovenanted judicial officers, as all other public officers, are prohibited from 
holding land im any district in which they exercise civil authority. C. O. No. 202 of 
vol. 3. L. P. 


2539. The travelling allowance of a law officer on circuit is 2 rupees a day, if his 
salary exceeds 100, and is not above 200 rupees per mensem. If above 200 rupees per men- 
sem, it should be 3 rupeesaday. CO. O. No. 106 W. P. aud No. 120 Z. P of vol. 2. 


2540. Applications of law officers for leave of absence are to be forwarded to the 
nizamut adawlut by the session judge, with his opinion as to the propriety of compliance with 
the same. C.O.No. 77 of vol. 3. LZ. P. 


2541. <A deduction of one half of the fixed salary of a law officer is to be made in the 


event of absence from his station at any other period than the regular vacations. C. O. 
S. D. A. No. 172, November 26, 1841. 
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- SECTION III. 


OF PUBLIC ACCOUNTANTS. 


2542. Every public accountant shall give security for the due discharge of the trusts 
of his office, and for the due account of all moneys which shall come into his possession or 
control, by reason of his office. Act XII. 1850, sect. 1. 


2543. In default of any Act having special reference to the office of any public ac- 
countant, the security given shall be of such amount and kind, real or personal, or both, 
and with such sureties (regard being had to the nature of the office) as shall be required 
by any rules made or to be made from time to time, by the authority by which each public 
accountant is appointed to his office, subject to the approval of the governor or governor in 
council of the presidency or place. Act XII. 1850, sect. 2. 


2524. Every person is a public accountant within the meaning of this Act, who, by 
reason of any office held by him in the service of the East India Company, is entrusted with 
the receipt, custody, or control, of any moneys or securities for money, or the management 
of any lands belonging to the East India Company ; or, as official assignee or trustee, or as 
surbarakhar, or in any other official capacity, with the receipt, custody, or control, of any 
moneys or securities for money, or the management of any lands belonging to any other 
person or persons. Act XII. 1850, sect. 3. 


2545. The person or persons at the head of the office to which any public accountant 
belongs may proceed against any such public accountant and his sureties, for any loss or 
defalcation in his accounts, as if the amount thereof were an arrear of land revenue due to 
Act XII. 1850, sect. 4. 


2546. All regulations and Acts now or hereafter to be in force for the recovery of 
arrears of land revenue due to government, and for recovery of damages by any person 
wrongfully proceeded against for any such arrear, shall apply, with such changes in the 
forms of procedure as are necessary to make them applicable to the case, to the proceedings 
against and by such public accountants. Act XII. 1850, sect. 5. 

2547. All the sales of estates, summarily sold before the passing of this Act, in sa- 
tisfaction of the security bonds of any public accountants within the meaning of this Act, 
shall be deemed as good and valid, and be as liable to be reviewed and annulled, as if such 
estates had been sold under authority of this Act, and no further or otherwise. Act XII. 
1850, sect. 6. 
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SECTION IV. 
OF CHARGES OF CORRUPTION, ETC. 


Summary inqui- 2548. Whenever any native officer, attached to a civil or criminal court, is charged 


Bes I arate with having embezzled any money or other property paid into, or deposited in, the court to 


pie So capectal which he is attached; or received by him in his official capacity in execution of a decree, 
of corey entemtea OF On account of a deposit, or on any other account whatever; or whenever the judge or 
pcenecha officl- judges of a civil or criminal court have reason to suspect any such embezzlement, on the 
part of a native officer attached to the court; they are immediately to institute a summary 
inquiry to ascertain the truth of such charge or suspicion; and are, at the same time, to 
require the native officer accused, or suspected, to give sufficient security for his attendance 
during the inquiry. In the event of such security not being given, and of its appearing 
necessary to keep the officer in custody pending the inquiry, it is competent to the judge or 
judges to order the same, and to keep the party in the custody of peons, or to confine him 
in the civil jail, until he gives the required security, or his detention appears no longer 


necessary. Reg. XVIII. 1817, sect. 7, cl. 2. 


the re- 2549. When the summary inquiry has been completed, if it is established thereby that 

cer any money or other property has been embezzled by the person accused, or suspected, in 
his official capacity, he is to be required to pay the same into court within such time as is 
limited for that purpose; and, on his failure to comply with such requisition, it is recover- 
able from him, as well as from his surety, if he has given security on account of the office 
held by him, by the usual process of recovery in execution of judgments of the civil courts. 
Reg. XVIII. 1817, sect. 7, cl. 3. 


seg of officer 2550. Any sum of money actually due to a public servant, on account of salary, is 
may be . 7 ° ° 

liable to attachment in the same manner as other property ;—the officer attaching such 
money is at liberty to call on the disbursing officer to assist him in effecting the attachment ; 
and such disbursing officer is required to give his assistance. Const. No. 827. 


But the money 2551. Whenever it is established by the above process that any native officer attach- 
to be ed to a civil or criminal court has embezzled any money or other property, duly paid into 
deposit.. or deposited in the court to which he is attached; or regularly received by him in his 
the Official capacity in execution of a decree, or on account of a deposit, or on any other 
cr not.  - *" account whatever; it is the duty of the Wuropean controlling authority to refund to the 
party or parties, whose property has been 80 embezzled, the amount or value of the em- 
bezzlement from the public treasury, in the first instance, without reference to the solvency 
or otherwise of the defaulter or his surety, the government reserving to itself the right 
of adopting such measures for the recovery of the money so refunded, as is deemed expe- 
dient with reference to the nature and circumstances of each case. Reg. III. 1827, 
sect. 6. 
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2552. <A ministerial officer was convicted of having surreptitiously obtained and cor- _ A conviction of 
embezzlement in 


ruptly appropriated to his own use money deposited in court. Government applied to the Giellegel aoepie 
e * © e e e on ’ 

court to realize under the above provisions the amount so misappropriated. But the applica- necensary to recove- 
; ‘ ry under these rules. 

tion was rejected on the ground that the party from whom recovery was sought had not 

been convicted of embezzlement in the legal acceptation of that term ; and that therefore the 

amount could not be summarily recovered from him under the provisions cited: the remedy 

for the government wasa regular suit. Carrau’s Reports, page 66. 


2553. The government cannot be held responsible, under the above rule, to make Responsibility 
whon goods are 


good to the owners the loss of property stolen from the malkhana of a magistrate’s stolen from the “s 
; magistrate’s mal- 

office ; but in cases where neglect or want of care for the prevention of such loss, or the iepek, 

due preservation of the property from such accidents, is proved, the officers in whose cus- 


tody the goods lost or stolen were placed are to be called upon to make good the value of 
them. ©. O. Sup. Pol. Z. P. No. 24 of 1840. 


2554. The summary decree prescribed above, adjudging the exact sum recoverable, — summary decree 
: alt . . must. be passed, 
must be passed before the judge can proceed to realize the amount embezzled by a native jofor ine money is 


officer. Const. No. 334. recoverable. 


2555. <A similar mode of proceeding is to be observed, when a native officer, attached eimilas fpderce 
proceeding, when 


to any civil or criminal court of judicature, withholds any public accounts which it is his a native officer with- 
olds any public 


duty to prepare and furnish; and the summary judgment in such cases is not only to accounts. 
order the immediate delivery of the accounts withheld, but is also to impose such fine to 


government as appears just and proper on consideration of all the circumstances of thie 
case, and the situation of the party. Reg. XVIII. 1817, sect. 7, cl. 4. 


2556. Any person altering or changing any papers in a government office is liable to —_ punishment of 
native officers al- 


the punishment of forgery under Reg, II. 1807; and it is no excuse to say that the papers toring or changing 
were altered or changed by order of the superior amlah, or the European officer presiding, Y “cs! papers. 


C. O. No. 57 of vol. 1. 
2557. Though a summary inquiry into cases of embezzlement of the ministerial officers The above 
‘ do not authorize a 


of the judge’s court may be conducted by him under the above rules, he cannot commit for judge to commit 
an officer of his 


that offence, this duty being left to the magistrate, to whom the judge should submit his court for such of- 
proceedings if grounds appear for subjecting the accused to a criminal trial; and the magis- renee: 

trate is in such case to use his discretion in committing or releasing the accused, on a fair 
consideration of the evidence adduced. Const. No. 691. 


2558. Whenever the local government, or the head officer of a department or office Prosecution of 
any subordinate 


under government, is of opinion that there are good grounds for making a public enquiry into ofticor on the part 


the truth of any imputation of corruption, extortion, embezzlement, or other malversation, e 
committed at any time during tenure of office by any ministerial or police officer subject to the ruption, dc. 
jurisdiction of the courts of the East India Company, and subordinate to such government, or 

employed in such department or office as the case may be, it shall be lawful for such govern- 

ment, or any such head officer as aforesaid, to prosecute such officer on the part of government 

in a criminal court, or to nominate some person to conduct such prosecution. And it is | Prosecution may 


also Jawful for such government, or head officer as aforesaid, in their or his discretion, to the part of govern- 


ov Y 
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undertake on the part of government, the prosecution in a criminal court of any such charge 
as aforesaid, which may he brought by an aggrieved private party against any such minis- 
terial or police officer; and such prosecutions as aforesaid are not to be barred or affected 
by reason of the party prosecuted having ceased to be in the service of government at the 
time at which the charge may be brought against him. Act XXXII. 1852, sect. 1. 


2559. Provided always that no collector, magistrate, nor head of an office in the salt, 
abkaree, or customs department, under the grade of commissioner, is to commence or 
undertake a prosecution under this Act until he shall have obtained the permission of the court, 
board, or officer to whom he is immediately subordinate, to institute the same. Act XXXII. 
1852, sect. 2. 


2560. Where adeputy magistrate committed a police officer on the prosecution of 
government without the commissioner’s sanction, and the judge returned the case with 
directions that such sanction should be obtained, and the prisoner was afterwards re-com- 
mitted on such sanction and tried; it was held that the proceedings were regular. 
W. P. 1855, part 2, page 8. 


Reports 


2561. This restriction is intended to apply only to cases in which it may be desired 
to institute proceedings on the part of government against the native officers referred to 
It is not meant to prohibit the magistrates from entertaining bond fide complaints from 


individuals, which may be brought forward in regular course against such officers. OC. O, 
No. 60 of vol. 4. W. P. 


2562. No collector, magistrate, judge, or other officer, who may prosecute any officer 
under this Act,or cause such prosecution to be instituted, or who may conduct any preli- 
minary investigation into the conduct of such officer connected with such prosecution, nor 


any of his deputies, assistants, or subordinate officers, is to act as judge in any such prose. 
cution. Act XXXII. 1852, sect. 3. 


2563. The ministerial officers are amenable to the courts to which they are attached 
for acts of corruption or extortion; and the courts are empowered to receive any such 
charges that are preferred against them. Previous, however, to receiving the charge, the 
courts are to require the complainant to make oath [or solemn declaration] to the truth of 
it; and unless the complainant previously takes the oath, or subscribes such declaration, 


the courts are not to receive the charge. Beng. Reg. XIII. 1793, sect. 9, cl. 1. Ced. Prov. 
Reg XII. 1803, sect. 12, cl. 1. 


2564. Security is not to be demanded, in the first instance, for the prosecution of any 
such charge. But in the event of its appearing necessary at any time in the course of the 
enquiry, sufficient hazirzaminee security is to be required from the accuser to attend and 
prosecute the charge to a conclusion. Reg. X. 1806, sect 10. 


2565. The nizamut adawlut is empowered to receive any charge of corruption or 
extortion, not relating to any suit or matter depending before them, or decided by them, 
that is preferred to them against any ministerial officer of a sessions court, or of the court 
of a superintendent of police, or of a magistrate, and to refer it to the court to which the 
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accused is attached by a precept under the seal of the court and attested by the register, 
provided the complainant proves to their satisfaction, that he preferred the charge in the 
first instance to such court, and offered to make the required oath or declaration, and that 
the court notwithstanding omitted or refused to receive the charge; and moreover makes 
the required oath or declaration prescribed above. But if any person prefers a charge of 
corruption or extortion against any ministerial officer of such court to the nizamut adawlut, 
in any appeal or matter which is depending, or has been decided, in the two last mentioned 
courts, the courts are to receive the charge, and to refer it to the court to which the accused 
is attached without previous enquiry, provided the complainant previously makes the oath 
or declaration required above. Beng. Reg. XIII. 1793, sect. 9, cl. 2. Ced. Prov. Reg. XII. 
1803, sect. 12, cl. 2. 

2566. The superintendents of police are empowered to receive any charge of corrup- 
tion, not relating to any suit or matter depending before them, or decided by them, that is 
preferred to them against any of the ministerial officers of the magistrates within their 
respective jurisdictions ; and to refer the charge to the magistrate to whose court the ac- 
cused is attached, provided it is proved to their satisfaction that the accused preferred the 
charge in the first instance to such magistrate, and offered to make the oath or declara- 
tion required, and that the magistrate notwithstanding omitted or refused to receive the 
charge. ‘But if any person charges a ministerial officer of any magistrate with corrup- 
“tion or extortion in any matter which is depending before or has been decided by the 
superintendent of police, the charge is to be received, and referred to the magistrate, to 
whose court the accused is attached, without further enquiry, provided the complainant 
previously makes the prescribed oath or declaration required above. Beng. Reg. XIII. 
1793, sect. 9, cl. 4. Ced. Prov. Reg. XII. 1803, sect. 12, cl. 4. 


2567. Ifthe nizamut adawlut receive a charge of corruption or extortion against 
any ministerial officer ofa sessions court, or of a superintendent of police, or magistrate, 
and there appears, upon a consideration of the circumstances of the case, any objection to 
referring the charge to the court to which the accused is attached, they are empowered, 
according as they judge expedient, either to cause the charge to be tried by the sudder 
dewanny adawlut, or, if the charge is against any ministerial officer of a magistrate, to 
cause it to be tried by the zillah court to which such magistrate is subordinate. Beng. 
Reg. XIII. 1793, sect. 9, cl. 5. Ced. Prov. Reg. XII. 1803, sect. 12, cl. 5. 


2568. If a superintendent of police receives a charge of corruption or extortion 
against any ministerial officer of a magistrate, and there appears, upon a consideration of cee 
the circumstances of the case, any objection to referring the charge to the magistrate to 
whose court the accused is attached, he may cause it to be tried by the zillah court to 
which such magistrate is subordinate. Beng. Reg. XIII. 1793, sect. 9, cl. 6. Ced. Prov. 
Reg. XII. 1803, sect. 12, cl. 6. 


2569. Charges of corruption or extortion preferred against the ministerial officers of 
any court under this section, are to be considered as civil actions, and are to be prosecuted 
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» 1 the civil courts. Conformably to this rule, when the nizamut adawlut receives any such 


charge against their own officers, or exercises the powers vested in them by clause fifth, 
they are to direct the complainant to prosecute the charge in the sudder dewanny adawlut ; 
and whenever the other courts receive any such charge against any of their own ministerial 
officers, or the ministerial officers of any subordinate court, or in the event of any such 
charge being referred to them, they are to direct the complainant to prosecute the charge 
before the civil court. Beng. Reg. XIII, 1793, sect. 9,cl. 7. Ced. Prov. Reg. XII. 1803, 
sect. 12, cl. 7. : | 


2570. If anative ministerial officer, who is prosecuted for corruption or extortion un- 


is proved to have received or taken the whole or any part of the money or 
property which he is charged with having received or taken, the court is to adjudge him to 
refund the amount of the money, or value of the property, which he is proved to have so 
received or taken, with interest, when it isa case of money taken, at such rate not exeeed- 
ing 12 per cent. per annum, as to the court appears equitable, and to pay full costs to the 
plaintiff in the suit. The court is not, in such case, competent to award any fine against 
the defendant. The courts may suspend a native officer against whom a charge of corrup- 
tion or extortion is preferred, until the final decision has passed, if they see cause for so 


doing. Beng. Reg. XIII 1793, sect. 9, cl. 8. Ced. Prov. Reg. XII. 1803, sect. 12, cl. 8. 
Reg. II]. 1827, sect. 3. . 


2571. If any person prefers a charge of corruption or extortion against any ministe-- 
rial officer under this-section. and the charge is not proved, the accused is to have the 
option of suing the accuser for damages in any civil court to which he is amenable. 


2572. The above rules are applicable to charges of corruption or extortion preferred 
against the Hindoo or Mahomedan law officers of the several courts. Deng. Reg. XII. 
1793, sect. 8, cl. 1. Ced. Prov. Reg, XI. 1803, sect. 8, cl. 1. 


2573. In explanation of the above provisions for a civil action, it is declared that 
those provisions, the principal object of which is to enable individuals, who are aggrieved 
by any of the native officers in question, to obtain redress by an action in the civil courts, 
are not meant to preclude a criminal prosecution in cases of corruption, extortion, or embez- 
zlement, which appear to call for exemplary punishment. Reg. XVIII. 1817, sect. 6, cl. 1. 


2574. Whenever there appear to be sufficient grounds for a criminal prosecution 
against any law officer, or ministerial native officer, on a charge of corruption, extortion, 
or embezzlement,—whether the civil action provided for above has been brought or not, 
and whatever, if brouvht, has been its result,—he is liable to a criminal prosecution before 
the magistrate, and sessions court, as provided for in other cases of misdemeanor by the 
regulations; and, on conviction before the sessions court or nizamut adawlut, he is to be 
subject to discretionary punishment to the extent, and.under the provisions, stated in sect. 
3, Reg. II. 1813,* with respect to native officers convicted of making use of the public 
money entrusted to their care. Reg. XVIII. 1817, sect. 6, cl. 2. Reg. III, 1827, sect 4. 
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2575. In such cases the prosecution should be public, and conducted by the vakeel of 


government. OC. O. No. 67 of vol. 1. Const. No. 58. 


2576. Under the above provisions, a magistrate is competent to entertain and inves- 
tigate a charge of corruption preferred against an officer on the establishment of the com- 
missioner of revenue and circuit. Const No. 649. 

2577. A special report of the convictions and sentences which take place under the 
above ruleis to be submitted to government for the purpose of determining whether the 
guilty persons shall be declared incapable of again serving government in any public 
capacity. Reg. XVIII. 1817, sect. 6, cl. 3. 

2578. The magistrate is competent to pass sentence of punishment on a conviction of 
a native ministerial officer of bribery or corruption to the extent of the powers vested in 
him by the regulations, when such punishment appears to him, on a consideration of all 
the circumstances of the case, to be adequate to the degree of criminality of the accused: 
otherwise, he should commit to the sessions court. Const. No. 237. 


2579. <A provincial court, having commenced an inquiry into the conduct of a native | 


officer, were informed that they should complete it; and, if they considered the case to call 
for exemplary punishment, direct the government pleader to institute a criminal prosecu- 
tion against the defendant before the magistrate ; but that, in the event of their not deeming 
it necessary to adopt this measure, it would of course be optional with the prosecutor to do 
so himself, or to seek redress by iastituting a suit against the defendant in the civil court. 
Const. No. 737. ; 

2580. It is not necessary for any party, from whom money or property has been cor- 


ruptly taken or extorted, to institute a civil action for the recovery thereof; but, on proof > 


of the charge in a criminal prosecution for those offences, a certified copy of the conviction 
by a sessions court, or the nizamut adawlut, is to be received as sufficient authority for 
enforcing the refund of the amount or value so taken with interest, on application to that 
effect being preferred by the aggrieved party to the civil court on the stampt paper required 
for miscellaneous petitions. Reg. ITI. 1827, sect. 5. 

2581. Bribery and corruption on the part of native ministerial officers in the revenue 
department, are punishable as misdemeanors under the rules laid down in cl. 7, sect. 2. 
Reg. LITT. 1803.* Const. No. 1002. 


2582. Giving bribes to the amlah of a public officer for corrupt purposes, is clearly a 
misdemeanor both according to the English and Mahomedan law; and, though not speci- ? 
fically mentioned in the regulations, the individual committing it is unquestionably liable 
to a criminal prosecution. Const. No. 522. 

2583. Khazanchies, tuhseeldars, and other native officers entrusted with the public 
money, are strictly prohibited from making use of such money for their own advantage, 
or that of any other individual. Reg. II. 1813, sect. 2. 


2584, Any person infringing the rule contained in the foregoing section is to be 


deemed guilty of a misdemeanor, and is to be punished, on conviction thereof before a 
5 2 
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sessions court, at the discretion of the said court, under the authority vestd in such courts 
by cl. 7, sect. 2, Reg. LILI. 1803, in cases liable to discretionary punishment: provided, 
nevertheless, that no person convicted of such offence is to be sentenced by a session judge 
to the punishment of stripes, or to hard labor. If in any instance imprisonment for the 
term of 7 years appears to the session judge to be an inadequate punishment for the offence, 
he is to transmit the trial, with his sentiments thereupon, to the nizamut adawlut for the 
final sentence of that court. Reg. II. 1813, sect. 3. 


2585. <A special report is to be submitted to government respecting all convictions 
and sentences, which take place under the provisions of this regulation, in order that 
government may have an opportunity of considering, whether the guilty persons should not 
also be declared incapable of again serving government in any public capacity. Reg. II. 
1813, sect. 4. 


2586. The above provisions are still applicable to native officers employed in the 


commercial department entrusted with public money, and are not affected by the provisions 
of ~ can 


CHAPTER VI. 


OF JAILS. 


SECTION I. 


OF THE OFFICE OF INSPECTOR OF JAILS, L. P. 


2587. The following orders were issued on the institution of the appointment. 


The office of inspector of jails in the lower provinces was instituted for the pur- 
pose of assisting, first, in introducing into all the jails of the lower provinces a stricter 
system of classification, management and discipline; secondly, in checking all unnecessary 
expenditure for establishments, food, &c., and in rendering the labour of the convicts as 
productive and remunerative as possible; and thirdly, in employing to the best purpose 
whatever sums it may, from time to time be determined to expend, either in the construction 
of new prisons, or in the repair or alteration of old ones. 


2. The first of these possesses a double importance. To the degree in which it 
may be attained, it will preserve those who are imprisoned for minor crimes from being 
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corrupted by communication with more hardened offenders; and, by subjecting all to strict 
restraint, will give the best chance of reformation. It will also have the desirable effect of 
rendering confinement more an object of dread by the uniform enforcement of labour and 
the prevention of disallowed indulgences; and it may thus enable the government to diminish 
hereafter the general terms of imprisonment without impairing the efficiency of the punish- 
ment. In all points of view, therefore, both financial and political, whatever improvements 
the inspector of jails may be able to bring about under this head will be of the greatest value. 


3. Few of the existing jails possess facilities for the introduction even of an incom- 
plete classification, or for the profitable employment of all the prisoners within their walls. 
The attainment of this latter object is considered the first step to a really sound discipline, 
as that of the former is to any hope of eventual reformation. As regards classification, it 


* 1, Males under trial for felonious offences, 

2. Ditto under ditto for misdemeanors (including affrays, 
assaults and the like.) 

8. Male prisoners sentenced to imprisonment with labour 
in irons not redeemable by fine fur periods exceeding three 


4. Male prisoners sentenced to ditto for periods not ex- 
ceeding three years. 
. Male prisoners sentenced to imprisonment without 
labour or with labour redeemable by a finc. 
6. Women under trial. 
7, Women convicted, 


N. B.—Prisoners convicted of perjury, forgery, or fraud, to 
be classed with No, 5, unless a separate ward can be assign- 
ed to them. Prisoners for life may remain with No. 8, till 
they can be withdrawn to separate jails. 


appears to the government that at least seven 
separate wards should, if possible, be con- 
trived in each criminal jail, in which the 
prisoners should be distributed as per mar- 
gin.* It will be incumbent on the inspector 
to examine the existing accommodation in 
each case with a view to this object. He 


will also inquire, with reference to the extent ; 


of the space enclosed within the walls, the 
demand in the neighbourhood for particular 


articles, and in the circumstances what number of the prisoners can be employed with 
advantage within the interior of each jail. Even the present accommodation admits of a 
large majority of the prisoners in most jails being employed within the walls. The mode 
in which these are to be employed, the rules which are to be observed regarding them, and 
the effect of the stricter confinement both on their characters and on their bodily health, 
will also engage the inspector’s attention. As regards the prisoners also, who in some 
districts must still for the present continue to work on the roads or elsewhere outside the 
jail, he will strive to introduce such regulations as may appear to him most likely to check 
any gross abuse of the increased liberty necessarily afforded them. 


4. Under the same general head of management will fall the consideration of the 
manner in which each jail is cleansed, watched, and guarded ; of the system pursued regard- 
ing the diet and for supplying the other wants of the prisoners ; of the treatment of the 
sick; of the punishment of offences committed within the jail; together with such other 
points as may seem to the inspector worthy of attention. 


5. The second general subject upon which government wish to have the benefit of the 
inspector's exertions, viz. that of regulating expenditure upon establishments, &c., and of 
increasing the returns from labour, requires little explanation. Having the accounts of all 
the jails in the provinces before him, it will not be difficult for him to observe where good 
management exists, and to enforce the same throughout the general system. 
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6. As regards the third head, the repair, alteration, or removal of prisons, in the first 
instance the necessity of limiting his views of amelioration to the means which the govern- 
ment possesses is impressed upon the inspector. Undoubtedly one form of building or arrange- 
ment of area may be more advantageous than another, and this form should be adopted in all 
new constructions. But, as regards existing jails, his judgment and ingenuity will rather be 
exercised in making the best use of the present structures than in devising extensive changes, 
the expense of which the government is not prepared toincur. If, however, he should any 
where see cause to think that an addition or alteration may be effected at a moderate cost, 
while it would add much to the security or accommodation of the prison, it will be his duty 
to propose it in communication with the magistrate for the consideration of government. 
His attention will be particularly directed to increasing, as far as possible, the security of 
the jails, so as to obviate the great evil of desperate characters, who have been once appre- 
hended, being again let loose upon society. 


8. The session judges and the commissioners in the non-regulation provinces will be 
directed to send up through the inspector's office, all propositions for altering, enlarging, and 
repairing prisons which they may receive from the magistrates, in order that he may have 
an opportunity of expressing his opinion on the plan in its first stage. Such propositions 
should, however, in all practicable cases, be concluded beforehand by the inspector and the 
local authorities, during his periodical visits to each station. No application for works of the 
above nature will hereafter be made to the department of public works, without being pre- 
viously submitted to the inspector. 


9. There are some jails regarding the utter insecurity or inadequacy of which repre- 
sentations have frequently been made to the government. These will be hereafter brought 
specially to the inspector’s notice, and he will be desired to report separately upon their 
real state, and the best mode of correcting their deficiencies. 


10. It will be necessary for the due discharge of the duties thus entrusted to the 
inspector that he should visit each jail at least once in the course of the year, and most of 
them twice, But this will be required of him at present in respect only of the jails in the 
regulation provinces, the three northern districts of the South Western frontier agency, 
Darjeeling, Cachar, and the Cossyah Hills. Arrangements may hereafter be made for the 
express personal inspection of the jails in the other non-regulation districts where it is at 
present held by the commissioners. The magistrates and session judges, and the authori- 
ties in the non-regulation districts, will be directed to afford the inspector every information 
on the subjects connected with his appointment, and to pay the greatest attention to his 
recommendations; and it is confidently expected that he will be able to act in concert with 
them when introducing his intended reforms. 


11. In order to facilitate his enquiries it will be well that all English correspondence 
offices of the session judges, magistrates, or assistant commissioners, connected with 

the jails, should be kept in separate books, which, together with all official documents 
relating to the same subject, will be at all times open to his inspection. A book should 
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also be kept in each jail in the English and Native languages, in which all orders which 
may be passed by any competent authority relative to prison management should be entered. 
This may be termed the “order book of the prison.” It will show him whatever changes 
may have been introduced since his last visit to the place. 


12. As soon as practicable after the completion of his first round of visits, he will 
furnish the government of Bengal, with a report upon each place of confinement, showing its 
present state and circumstances together with the improvements which he has introduced, 
or which he would recommend for adoption. His observations should be classed under 
the three general heads mentioned in the first paragraph of these instructions, subdivided 
into as many sections as may be required. General remarks may be added as to the sani- 
tary state of the jail, with the supposed cause of any extraordinary sickness ; as to its 
capacity for containing the numbers usually confined in it; its comparative security for the 
detention of the more desperate classes of convicts; or the like. ‘These reports will be as 
brief as practicable, and may be furnished separately for each commissioner’s division. ‘They 
will be repeated annually if his appointment remains in force, which will chiefly depend 
upon the advantages which may appear to result from it. The government also ex- 
pects from him a complete annual report of his operations, and the results thereof, admi- 
nistrative and financial ; the first report to be furnished as soon after the Ist May 1855, as 
possible. 

13. He will draw up and submit for the approbation of government such forms and 
statements as he may judge it necessary torequire from the magistrates and other officers 
in charge of jails, in order to put him fully in possession of the points which he is required 
to ascertain. These should be as few, as concise, and as little differing from existing forms, 
as is consistent with the object. It will also be well that he should draw up a set of rules 
for the guidance of magistrates on the more important parts of their duties connected with 
the jails. He will submit these proposed rules to the government, when he shall have had 
more experience of the points in the present system which especially require amendment. 
It is desirable that he should, at the same time, obtain and forward the « 
of the most intelligent and experienced magistrates as to their adequacy 
When approved, these rules will be circulated for the information of the 
rities. 

14. He was directed to observe that it was not intended by his appointment to alter 
the existing system, by which the immediate supervision of the jails is vested in the ses- 
sions judges and in the commissioners of the non-regulation provinces. All bills for prison 
expenditure will continue to be countersigned by these officers as heretofore, and he will 
communicate officially through them with the magistrates. On the other hand the sessions 
judges will henceforth, except in cases of emergency,a) correspond with the government 
in matters relating to jails through his office, so as to give him the opportunity of adding 
any remarks which he may wish to offer. It will be his province to suggest to the judges, 


(c) Such for instance as the proposed removal of prisoners in consequence of an outbreak of cholera or other 
epidemic, 
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magistrates and other authorities, such changes of system or reductions in expenditure 
as he may consider advisable. If,as is hoped, he can procure their concurrence in his 
views, no reference to government will be necessary till the subject is mentioned in his 
annual report. If otherwise, he will refer the points at issue for the orders of yovern- 


ment, furnishing, at the same time, a note of the objections urged by the judge to his sug- 
gestions. 


15. The hon’ble the deputy governor regards it as a matter of serious importance that 
he should encumber himself as little as possible with records, and engage as sparingly as 
may be in official correspondence. In all ordinary cases, a reference made by a sessions 
judge through him to the government can be passed on, with a brief remark endorsed on 
it; and the orders of government can be passed on it in like manner, a brief memorandum of 
their date and purport being noted in a book. So all ordinary letters addressed to him 
can be returned with his order, or reply, briefly endorsed on them; and many other ways 
will occur to him of shortening the usual official forms, and reducing the bulk of his records 
toa minimum. It will be impossible for him to carry on the duties of inspection efficiently, 
if his movements are impeded by the necessity of having to carry about with him a quantity 
of official papers. He should aim at the collection and condensation of all needful informa- 


tion in books of convenient size, so as to be able to dispense as quickly as possible with loose 
and bulky documents. 


16. The inspector is authorized to sanction any item of expenditure for an object of 
permanent utility, on the adequate advantage of which he and the local authorities may be 
agreed, to an amount not exceeding 500 rupees. The magistrate will charge the amount 
in an extra contingent bill, which will be passed upon the inspector’s countersignature. He 
is also authorized to raise the amount of monthly expenditure now allowed for jail manu- 
factures in any jail in which a larger expenditure may seem to be required. Whenever he 


may exercise the power thus entrusted to him, a full explanation of the circumstances will 
be expected in his subsequent report. 


17. The inspector will keep a brief diary of his proceedings, and forward it weekly for 
the information of government. 


Govt. Bengal, No. 2344, December 31, 1853. 


2588. ‘The inspector of jails Z. P. was directed to inspect personally the jails 
in Assam, Arracan, and the two Southern districts of the Chota Nagpore agency, and to 
exercise the same superintendence and control over those jails, as he does over the other 
prisons in the lower provinces. Govt. Bengal No. 641, March 4, 1856. 


2589. Police officers are to render the inspector of jails at all times any assistance, 


that he may require, to facilitate his progress, whenever the course of his public duty may 
take him into the district. C. O, Govt. Bengal, No. 33, March 10, 1856. 
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SECTION II. 


OF THE JAIL AND JAIL DISCIPLINE. 


2590. All magistrates are to submit an annual return of prisoners according to the 
subjoined form, on the 15th of January in each year, showing the sentences of all prisoners 
in confinement on the last day of the previous year, as required by the Hon’ble the Court of 


Directors in their despatch dated 23rd October 1844, No. 14. 


Statement showing the sentences of all prisoners confined in the Jail on the 31st 
December 185 ; 
CERISE Senses Rea eed eee (a ee De 


Number of prisoners sentenced to 








1 2 3 



































Twenty-one Number of 
Twoyearsand | Three years Five years Ten years More than 21 | ;. : 
One year and ati one and above and above and above ial siti years and not life p cri 
under. year. 2 years. 3 yeura. 5 years. yours for life. oe 
A. B. 
Magistrate. 


C. O. Insp. Prisons, W. P. No. 54 of 1854. 


2591. When periodical returns and statements relating to prisoners in the jail are 
forwarded to government, the words “jail statement” are to be superscribed on the outside 
of the cover. CO. O. Govt. Bengal, No. 3630, Nov. 30, 1855. 

2592. It is competent to the governor general, by an order in council, to issue such 
orders as he may, from time to time, deem necessary, for the introduction of a system of 
discipline into the jails, calculated both to reform the convicts, and to render their impri- 
sonment efficacious as an example to deter others from the commission of crime. Reg, II. 


1834, sect. 7. 

2593. So much of the provisions of any Regulation, or Act, as vests the judges of 
circuit, the commissioners of circuit, the superintendents of police, and the sudder nizamut 
adawlut, with control and superintendence over jails, the prisoners confined in them, the 
establishments thereunto belonging, and the places of banishment or transportation of pri- 
soners, is repealed. ‘The whole of such control and superintendence is vested in the 


Form of annual 
return of prisoners 
in custody on the 
3lst December of 
each year. 


** Jail statement?’ 
to be superscribed 
on covers of 
ments, 


System of jail 
discipline. 


Control of jails 
vested in magistrate 
and session judge 
under the orders of 
the local govern- 
fient, 


Nizamut adaw- 
ut not to he ad- 
jressed regarding 


Officer in charge 
is solely respon- 
sible; and is to for- 
ward reporta. 


Alipore jail. 


Superintendont of 
police cannot inter- 
fere. 


Magistrate to 
visit the jail 
weekly ; 


and judge monthly. 


Jail records and 
visiting book. 


© See para, 476, 


480 OF 


magistrates and joint magistrates acting under the instructions of the session judges; and 
the magistrates, joint magistrates, and judges, are to be guided in regard to all matters 
relating to the jails under their charge, the prisoners confined in them, the establishments 
thereunto belonging, and the places of banishment or transportation of prisoners, by such 
orders as they may receive from the local governmeut. Act XVIII. 1844. 


9594. As the nizamut adawlut has been relieved by the above Act from the duty of 
supervising the management of jails and all matters therewith connected, the criminal 
authorities are to address themselves direct to government on all matters indicated in that 


Act, and are to be guided by such instructions as they receive from government. C. O. 
Nos. 180 and 191 of vol. 3. 


2595. ‘The magistrates, joint magistrates, or other officers in direct charge of jails, 
are to be held solely responsible for the management of the same to government. The 
officers in question are to forward the monthly statements of prisoners, and the half-yearly 
and annual reports, through the session judges to government, receiving through the 
session judges from government all orders regarding the internal economy of jails, their 
discipline, establishments, employment of convict labor, and every thing connected with 
their general management. C. O. Govt. Bengal, No. 1072, October 10, 1844. 


2596. The duty of inspecting and supervising the Alipore jail, which by sects. 11 
and 12, Reg. XIV. 1816 is vested in the nizamut adawlut, is now transferred to the judge 
of the 24-Pergunnahs, whose duties in regard tothe said jail are the same as those pre- 


scribed for session judges generally, as above. CO. O. Govt. Bengal, No. 1072, October 
10, 1844, para. 10. 


2597. A commissioner of circuit is not authorized, either as judge of circuit or as 
superintendent of police, to issue orders direct to jail officers regarding the management of 
the jails. But under certain very urgent circumstances in the absence of the magistrate 
it was held that the commissioner of circuit, who was also superintendent of police, was 


justified in directly interfering with the management of a criminal jail. Const. Nos. 746 
and 909. 


2598. The magistrates are required to visit their jails weekly. And such visits are 


to be made without previous notice to the officers of the jail, and not at any fixed period of 
time. Jail rules, sect. 9, paras. 2 and 3.(a) 


2599. The session judge is to visit the jails monthly, to enquire into their condition 
and that of their inmates; and to submit to government, when forwarding the periodical 
statements of the magistrates, or immediately in urgent cases, their own remarks on the 
condition of the jail for such orders, either in regard to individual cases, or the general con- 
duct of the jail duties, as appear to be required. C. O. Govt. Bengal No. 1072, Oct. 10, 1844. 


2600. Jail records and correspondence are to be kept strictly in the manner prescribed 
in para. 11 of the order appointing the inspector of jails.* The visiting book is to be ruled 


(a) The jail rules are quoted from the compilation printed at the Baptist Mission Prees in 1828. 
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longitudinally in triple columns, containing 1, date of visit; 2, remarks of visitors ; 3, orders of 
magistrates. All orders are to be translated, entered in the order book, and signed by the jail 
darogah, in proof of their having been seen. ©. O. Insp. Jails LZ. P. No. 39, February 27, 1856. 


2601. The rule precluding the admission of armed men into the jail is not intended 


to apply to persons whom the session judge takes with him on his visits to the jail. C. O. 
No. 229 of vol. 1. 


2602. The magistrate is to prescribe a set of written rules for the internal economy 
of his jail,(a@) relating to the articles which may be admitted into the jail for the prisoners, 
the hours when those articles may be admitted, and the persons who may be permitted to 
converse with the prisoners; and the jailor and his deputy, as well as the commanding 


(a) **In the first place I would mention the plan, which I have adopted, of ticketing the prisoners, Every prisoner is 
supplied, on his entering the jail, with a wooden ticket, which bears the same number as the warrant (perwana) under 
which he is sentenced: should two or more prisoners be included in one perwana, each of them bears the same number, 
with the addition of 1,2, or 8 as his name may stand in the perwana. His blanket and coat are stamped also with the 
game number. This not only prevents the thefts and the disputes regarding clothing which used to occur, but induces the 
convict to preserve if with greater caro. This system also facilitates the exact registration of all the prisoners, and the 
register affords immediate information of their names, their crimes, the date of their sentence und its expiration, and the 
authority by which the sentence has been passed. Whereas, previously, if the jail durogah had been asked the name, or 
crime, or sentence of any convict, he would have acknowledged his ignorance, and then proceeded to seek for the required 
information through his books; and would probably have founda convict of the same name, but the son of another 
person under another sentence; and after pursuing his search through more pages, the required name would at 
length have been discovered, and the information given; now, under the ticket system, you ask the man his num. 
ber, and looking down the margin of the register you immediately discover all the information required.—-The 
prisoners ure turned out of their sleeping wards at daylight, and five convicts are allotted to the charge of each burkundaz, 
As he leaves the jail, the darogah delivers to him a paper ticket, in which are detailed his own name, the names of the five 
eonvicts allotted to him, and the date of the month ; and at the same time the jailor enters, under its particular heading, the 
nature of the duty on which they are to be employed. The nature of the labor of convicts working outside the jail differs 
every day, and the tickets also ure changed every week, as well as tho convicts allotted to each burkundaz. Thus are 
prevented the fulfilment of any previous arrangements between convicta and their friends to meet at particular spots, and the 
power of selecting particular duties of an easy nature; and a system of more equal distribution among all the convicts of hard 
and easy labor is in operation, than obtained when the convicts and their burkundazes could arrange among themselves 
to proceed to chosen employments. These tickets are re-delivered to the darogah on the return of the burkundaz and his 
assigned convicts in the evening. At the end of the week the original tickets are brought for my signature, which gives me 
an immediate opportunity of observing, by a glance at their contents, if any favoritism has been shewn in the distribution of 
labor.—Convicts sentenced to hard labor are thus distributed to their several duties, Previous, however, to leaving the 
jail, each convict neatly folds up his blanket (this may appear a smal! matter to mention, but it has been adopted as a 
measure of econoiny to obviate the wear and tear of the convict’s blanket, which obtained when his lotah, thalee, and other 
properties were tied up by the four corners, as well as to prevent the concealment of unauthorized acquisitions) and pute it 
into # recess fixed in a shed crected for this purpose. This shed is lined with racks, on which are marked numbers from one 
to the corresponding number of prisoners in jail, each recoss of the rack being supplied with a wooden ticket corresponding 
with the number stamped upon the recess. On placing his property in one of these recesses, each convict receives the ticket 
of that recess in lieu, and proceeds to labor. On his return from labor, he presenta that ticket to an officer appointed to the 
duty, and receives back his own property in the condition in which he left it in the morning,—Prisoners without labor are 
thus far treated, with the exception of assignment to any particular burkundaz, in the same manner. When I arrived here; 
they were in the habit of proceeding, on the recommendation of the civil surgeon, to take exercise in one of the alleys, 
between the inner sod outer walls of the jail, but without order and in nolsy conversation, I adopted the plan of marching 
them out of their ward, and of making them take the same quantity of exercise, namely, for two hours in the morning, antl 
ove bour in the evening, in single file, and strict silence.—The female convicts have been a gubject of some trouble aad 
anxiety, When I joined the district they underwent little labor and had much freedom ; they wore jewels and what clothes 
they pleased ; and were shut up in their wards neither day nor night. One had a parrot, another a shamah! But with the 
sesistance of silence and solitary confinement, as the punishment of misconduct, and the adoption of a colored costume, I 
have subdued in nome degree a system of insubordination ; and with the exception of stealing ottah, which they aro constantly 
discovered in concealing about every part of their persons, I; have few offences among them which require punishment.'’—- 
Katract from report of Mr. 7. P. Woodcock, Magistrate of Allahabad, circulated by Bengal Govt, March ist, 1845. 
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officer of the jail guard, are to be held responsible for the due observance of such rules, or for 
the immediate report of any breach of them to the magistrate. Jail rules, sect, 9, para. 4. 


bmn ate 2603. All orders and regulations relating to the interior economy of the jails, the duties 
Liana hung of the jailor, his officers, and the military guard, are to be translated into the native languages, 
and copies made of the same, and hung up on a board, in a conspicuous part of the jail, in the 


jailox’s apartment, and in the guard-room, for general information. Jail rules, sect. 9, para. 30. 


spa nae to te? 2604. In the absence of the jailor, the magistrate may authorize his naib to perform 
thout order. the duties of that officer; but without the authority of the magistrate the jailor is not to 
delegate his personal duties to his naib, or to any other person. Jail rules, sect. 9, para. 17. 
j = pga tie on 2605. On Sunday morning the burkundazes will all attend as usual, and be mustered, 
vy ona astive when the darogah will examine every prisoner, and certify in a book to the following 
points :—1, that the irons of every prisoner are secure and clean; if not that they have been 
made s0;—2, that every working prisoner in irons has a pair of leather gaiters ;—3, 
that he has his numerical ticket;—+4, and his authorized quota of working utensils, cloth- 
ing, and bedding; and that they are clean and in good order ;—5, that his head and face 
have been shaved. The native doctor is to report that he has examined every prisoner, 
and has withdrawn every one sick, weak, or wounded with irons, or affected with scurvy, for 
the purpose of admission into hospital, or placed them in the infirm gang, as the civil surgeon 
may deem expedient. A list of prisoners who have transgressed the rules, or have been so 
removed by the native doctor, is to be presented on Monday morning to the magistrate and 

civil surgeon for orders. ©. O. Insp. Prisons, WV. P. No, 5, July 1, 1847. 
Deily reports to . 2606. The jailor and native doctor are to furnish the magistrate on the opening of the 
Jor and native’ dec court with daily reports in English (filled up by an English writer from similar statements kept 
os in the vernacular by those officers) of the prisoners in jail and in the hospital in annexed forms 


(aand 6), with any modifications that may be suggested by experience. C. O, No. 134 of vol, 1. 











(a) Daily report of prisoners in the jail of zillah » for the month of ; 
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(6) Daily hospital report for the month of 


Date. Patients brought in. Total. Died. Discharged, Remaining. 
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2607. All orders for receiving prisoners into the jail, and for their final discharge, 
are to be signed by the magistrate or his assistant, and addressed to the jailor. Jail rules, 
sect. 9, para. 6. 

2608. The prisoners, on their being lodged in the wards in the evening, and on their 
being taken out in the morning, are to be counted over by the jailor or his deputy. Jail 
rules, sect. 9, para. 7. 

2609. At the time of locking up the prisoners, the working tools used by them are to 
be carefully collected and counted, and then deposited during the night in a place of safety 
without the jail. Sufficient search is also to be made, to prevent the concealment of any 
weapon or implement about the persons of the prisoners or in the jail, whereby the prisoners 
might injure one another, or be enabled to effect their escape. Jail rules, sect. 9, para. 8. 


2610. The jailor every morning and evening, at the opening and shutting up of the 
jail, is to visit personally every part of the jail, and carefully to inspect the windows, walls, 
doors, and gratings, in order to discover any attempt to cut the iron bars, or to undermine 
the walls of the jail. Jail rules, sect. 9, para. 9. 

2611. After the prisoners are locked up for the night, the keys ofthe wards are to be 
lodged with the jailor, if present ; or if absent, with his deputy. Jail rules, sect. 9. para. 16- 


2612. In jails with a chappa roof if a light is necessary, it should be placed under 
the immediate inspection of the sentry; and magistrates should use all practicable precau- 
tions, consistent with the health and reasonable comforts of the prisoners under their charge, 
to prevent the occurrence of fires. OC. O. No. 258 of vol. 1. 

2613. The practice of chaining prisoners at night to a massive iron chain is both 
objectionable and unnecessary in regularly built jails, and is to be discontinued in all such 
Jails. C. O. Govt. Bengal, No. 494, Feb. 26, 1852. 

2614. The practice of keeping the batten doors and shutters of the wards closed at 
night is a cruel and useless precaution against escape, whenever the doors and windows are 
secured with iron grating ; and it is therefore prohibited. The prisoners should always have 
the means of opening or closing the shutters at will, and the latter should be pierced with 
open work in the upper planking, so asto admit fresh air into the wards, when the shutters 
are closed, during cold or rainy weather. C. O. Govt. Bengal, No. 556, February 25, 1846. 


2615. As far as it is practicable, and consistent with safe custody, the close confine- 
ment of prisoners in their wards at night is to be restricted to those whose cases are under 
reference to the court of nizamut adawlut; to convicts under sentence of perpetual im- 
prisonment; and to other persons of notorious bad character. A discretion may further be 
exercised by the magistrate, in the confinement of prisoners whose trials are under reference 
to the nizamut adawlat, by exempting from the above restriction any prisoners whose close 
confinement may not appear necessary for their safe custody. C. O. No. 205 of vol. 1. 


2616. In all such cases the magistrate is to adopt such precautions as are necessary for 
ensuring the primary object of the safe custody of the prisoners. ©. O. No. 145 of vol. 1. 


2617. A question having arisen as to whether the sepoys of government employed on , 


duty at the jails should be required to guard the prisoners when taken out to ease themselves, 
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the honorable the vice-president in council was pleased to determine, that the sepoys of the 
regular battalions should be exempted from the duty above mentioned. CO. O. No. 69 of vol, 1. 


2618. No buildings are to be erected within the walls or boundaries of a jail, but 
such as are authorized by government. No prisoner is to be allowed to possess, or have 
access to, any private dwelling in the vicinity of the jail; nor are the families of any one 
of the prisoners to be permitted to erect dwellings nearer to the jail than the magistrate may 
judge proper. Jail rules, sect. 9, para. 18. 


2619. The wives and other female connections of the prisoners are not to be permitted 
to enter the jail. Jail rules, sect. 9, para. 20. 


2620. Rule 1. In all cases of female convicts who may, at the time of their convice 
tion, have children at the breast, or to whom children may be born whilst in confinement, 
such children need not be separated from their mothers until they have attained the full age 
of two years. When a child arrives at two years of age, it must, at once, be removed from 
the jail. Mule 2. No child which has attained the age of two years at the time of convic- 
tion of the mother, is, on any consideration, to be permitted to become an inmate of the jail. 
Rule 3. In all the cases above mentioned, the magistrate must cause diligent enquiry to be 
instituted regarding the relatives and near connections of the convicts, in order that the chil- 
dren may be made over to them during the incarceration of the mother. tule 4. Should 
the relations of the children be entirely destitute, and unable to support them, or should the 
magistrate fuil to discover any persons sufficiently near of kin to take charge of them, he 
will select trustworthy persons to whom he will consign them, and see that they are brought 
up to habits of industry and labour. C. O. Insp. Jails, Z. P. No. 53, October 2, 1856. 


2621. No prisoner is to be allowed to keep a shop in the jail, or its vicinity. Jail 
rules, sect. 9, para. 19. 


2622. The moodies who supply the convicts with food, are to execute an engagement, 
binding themselves to the performance of such conditions, as the magistrate may consider 
proper, to prevent frauds and abuses. A copy of this engagement is to be fixed up in the 
guard-room, and in a conspicuous part of the jail; and the jailor is to see that these con- 
ditions are punctually fulfilled, or report to the magistrate any departure from them. The 


to scales, weights, and measures used for articles supplied to the prisoners, are to be regularly 


inspected by the magistrate, at least once in every quarter, and as much oftener as he may 
judge proper. Jail rules, sect, 9, para. 21. 


2623. A sufficient guard is to be stationed with the moodies at the time of their supply- 

ing articles for the prisoners, for the protection of their property. Jail rules, sect. 9, para, 22. 
. Intoxicating liquors and drags are expressly prohibited by the circular orders 

of the nizamut adawlut, under date the 23rd of April 1805, from being admitted into the 


jail; and the officers of the jail are to be careful to enforce a strict observance of this 
prohibition. Jail rales, sect. 9, para. 23. 


2625. The-prisoners are not to be permitted to give any money, or to give, sell, or 


exchange any property whatever to any person attached to the jail, or any public officer of 
whatever denomination. Jail rules, sect. 9, para. 24. 
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2626. In all cases of suicide among the prisoners in the jail, an inquest is to be held 
on the body, and an inquiry made into the circumstances of the case, with the view of 
ascertaining what cause may have led to the commission of the act; and the result of such 
inquiry is to be regularly reported to the [inspector]. ©. O. No. 157 of vol. 1. 
2627. A register is to be kept of the wards of the jail, in the form annexed, showing the 
cubic contents of each, and the number of prisoners daily under confinement. It must be 


carefully kept up, and should be inspected daily by the magistrate. 
Lock up register. 
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C. O. Insp. Prisons, W. P. No. 5, July 1, 1847. 


2028. The magistrate is authorized and enjoined, whenever the number of prisoners is 
greater than can be conveniently accommodated in the proper jail, to hire without previous 
application to government any suitable buildings which may be procurable, or to accommo- 
date a portion of the prisoners in tents or boats, or to incur such expense as may be necessary 
to provide in any other manner for the temporary shelter and safe custody of the prisoners. 
On such occasions, the magistrate is forthwith to report the arrangements he adopts for the 
information of government, explaining at the same time the cause of any sudden augmen- 
tation in the number of prisoners which has rendered such temporary arrangement necessary. 
C. O. No. 285 of vol. 1. 


2629. Serious consequences have, in some instances, been experienced from a want of 


proper attention, on the part of the magistrate, to the crowded state of the jails. A ma- 
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gistrate cannot be justified in crowding together a greater number of prisoners than the 
place of confinement will conveniently hold. His duty, in regard to prisoners in his charge, 
is to detain them in custody according to law; and every pain he inflicts on those persons, 
beyond that which is required by law, is illegal punishment. ©. O. Nos. 114 and 165 of 
vol. 1; and No. 68 of vol. 2. 


2630. In such case the session judge is at liberty to authorize the construction of 
kutcha buildings for the custody of the surplus prisoners ; but those only, whose terms of 
imprisonment do not exceed six months, should be confined in such temporary buildings. 
A report is to be made to government on every such occasion. OC. O. No. 74 of vol. 3. 


2631. All prisoners removed from jail for the purpose of being employed upon any 
public work at a distance, which renders their returu to the jail at night impracticable, are 
to be provided with tents or pals made of tat-puttee, unless a building of less inflammable 
materials can be procured. The number of prisoners in cach pal is never to exceed 20. 
The size of the pals shculd not be less than 20 feet by 12. The pals are invariably to be 
pitched parallel to each other at a distance of not less than 4 yards apart, and not in a conti- 
nuous line. The belchain, which is passed through the rings of the prisoners’ fetters, must 
be of sufficient length to admit of its being continued beyond the pal at each end, so that 
the padlock, by which it is secured, may be accessible to the guard even thonch the tent 
should be on fire. The ridgepole should be supported upon two poles inclined to each 
other, in lieu of a single upright pole, in order that the whole of the prisoners might leave 
the tent in a bedy, without being disconnected with each other, in case of fire. Every pal 
is to be provided with a lantern, which is on no account to be opencd within the tent. Tho 
expense is to be defrayed by the local committees, and charged against the work on which 
the prisoners are employed. C. O. Insp. Prisons, W. P. No. 35, April 6, 1853. 


2632. Every outlying gang should be visited by the civil surgeon once a month, or 
by the native doctor once a week, or brought into the station for inspection on the last day 
of every menth. No prisoner should be detained in the hospital of an outlying gang for 
more than 48 hours. ©, O, Insp. Prisons, #. P. No. 5, July 1, 1847. 


2633. Every evening at sun-set, the whole of the convicts on the roads, without dis- 
tinction, are to be secured with a chain passed through the ring of their fetters, and fasten- 
ed on the outside of the hut or tent with a padlock ; but more than ten, or at the utmost 
twenty convicts are not to be secured with the same chain. The chain is to be made light, 
and put through the fetters whilst the prisoners are standing, in such a manner as not to 
prevent their moving together with facility on an alarm of fire. The hut or tent in which 
the prisoners are confined at night should also have a convenient number of doors for 
their speedy removal in the event of fire ; and every precaution should be taken to prevent 
so serious an accident, especially by using lanterns to inclose any lamps that are kept 
burning or occasionally lighted during the night. The sentries at each relief are to 
examine the state of locks and chains, and ascertain that they are not filed or loosened. 
Jail rules, sect. 9, paras. 33, and 34. C. O. No. 183 of vol. 1. 
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2634. Separate apartments in the jails are to be alloted for the following descriptions 
of prisoners* : — 


Prisoners under sentence of death. 

Prisoners sentenced to confinement by the sessions court or the nizamut adawlut 
[or by magistrate for heinous offences |. 

Prisoners committed to take their trial before the sessions court. 

Prisoners sentenced to confinement by the magistrate for petty crimes or misde- 
meanors cognizable by him [% e. under the powers first conferred on magis- 
trates in this regulation |. 

And as the crimes proved or alleged against the second or third description of prisoners 
must be of different decrees of atrocity, the magistrates are required to separate those 
found guilty or accused of heinous crimes from those convicted of or charged with crimes 
of less magnitude. They are likewise to separate the male from female prisoners, so as to 
prevent their having any communication with cach other; and the rules fur keeping apart 
the several descriptions of the former are applicable also to the latter. The magistrates 
are further enjoined to endeavour to prevent drunkenness, gaming, and other immoralities, 
being practised in the jail. Deng. Reg. IX. 1793, sect. 21. Ced. Prov. Reg. VI. 1803, 
sect. 21. 

2635. A similar distinction should be observed in the employment on the public roads, 
or other public works, of prisoners sentenced by the magistrate and of those sentenced by 
the courts of session. C. O. No. 45 of vol. 1. 


2636. The different wards of the jail are to be appropriated, as far as may be practi- 
cable, to the particular descriptions of prisoners who are required to be kept separate under 
the above rules. The different classes of prisoners are on no account to be permitted any 
intercourse: and the magistrates are required to be particularly careful that persons in con- 
finement for examination be never imprisoned in the same ward with prisoners under sen- 
tences of punishment. Jail rules, sect. 9, para. 15. 


2637. All prisoners detained in custody for security only, more especially such as are 
not confined as notorious robbers or on suspicion of robbery, are to be kept, as far as pos- 
sible, distinct from prisoners convicted of specific offences. C. O. No. 116 of vol. 1. 


2638. All prisoners exempted, or declared entitled to exemption from labor on pay- 
ment of a fine, under cl. 1, sect. 3, Reg. II. 1834, are to be kept separate, as far as practica- 
ble, both in and out of the jail, from convicts under sentence of labor in irons; and magis- 
trates, and superintendents of prisoners, and their subordinate officers, are to be careful to 
prevent all communication between the two classes. Reg. II. 1834, sect. 3, cl. 2. 


2639. The object of classification is to keep together, as much as possible, convicts 
who have been guilty of the more degrading and disgraceful crimes, as distincuished from 
those whose offences involve a less degree of moral turpitude, or imply no criminal habit, or 
deliberate indulgence of malignant passions. These two leading classes are to be again sub- 
divided, to the extent attainable, first, into those whose term of imprisonment exceeds 
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or falls short of a year, and secondly, into the separation of the criminals according to the 


greater or less enormity of their crimes. The subjoined list points out the mode in which 


these principles may be applied, wherever practicable. 


Class I. Suddivision 1. Dacoity; highway robbery; burglary; theft with violence 
or other aggravating circumstances; theft of children. Subdivision 2. Cattle theft; simple 
theft ; receiving stolen goods, except where the parties are notoriously connected with rob- 
bers or thieves, in which case they would be placed in subdivision 1; bad livelihood. Swud- 
division 3. Forgery ; perjury; breach of trust; rape; adultery. Sub-division 4. Malicious 
maiming, or injury ; brutal or aggravated assaults, as in the case of a husband ill-treating 
his wife upon slight provocation. 


Class II. Sub-division 5. Culpable homicide; affray with homicide; simple affray ; 
aggravated assault; and generally all grave offences against the peace or person arising out 
of some fancied point of honor, or prompted by feelings of anger without premeditated malice, 
such as would require their being ranked with sub-division 4. 


Classification is to be regulated on the principle shown in this list; but the magistrate 
may modify it in special cases, as e. g. where persons of notorious bad character are confined 
for petty offences, and vice versd, recording reasons. Outlying gangs must consist of prison- 
ers sentenced to short periods only, and each gang must be composed of prisoners permitted 
to associate under these rules. ©. O. Insp. Prisons, #. P. No. 41, February 4, 1854. 


2640. The magistrate must at all times pay particular attention to the important 
object of separating the prisoners as directed above, and the session judge should see that 
it is observed. OC. O. No. 98 of vol. 1. 


2641. The jail should be erected on a high and dry site, the floor to be well raised 
from the ground, with flues underneath, to keep the wards dry ; and the walls of the wards 
should be lofty. Ventilation is a point of such vital importance, that every measure which 
can be adopted should be carried into effect; for, in proportion to the purity and airiness of 
the wards, will be the health of the convicts. There should therefore be ventilators in the 
upper part of the wall, and spacious iron-barred openings on the ground floors, with an 
unconfined area on the outside. The privies should be exterior to the walls of the wards; 
and a corridor or passage should lead from the ward to the privy, witha wooden door at 
the entrance; and in the side walls of the privy should be open spaces secured with strong 


iron bars. A quantity of lime should be daily allowed for their purification(a) C. O. 
No. 145 of vol. 3. 


2642. Magistrates are at all times to see that accumulations of filth, rubbish, and rank 
vegetation are at once removed from the jail by convict labour; and that stagnant tanks, 
jheels, ditches, and garbage in the vicinity of the jail are cleansed or removed. The 
utmost attention is enjoined to the ventilation of the wards, the state of the privies, the 
avoidance of over-crowding at night, the cleanliness of the clothes and persons of the prisoners, 


{a) C. ©. Govt,’ Bengal, No. 1780, September 24, 1851, recommends the use of cook-room charcoal in cleaning jail 
peivies and drains. 
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their food and drink, the hours at which their meals are taken, and the nature and 
amount of the work performed by them. In the event of the actual outbreak of cholera, the 
prisoners should be at once removed to pals, and encamped in the most healthy spot that can 
be selected, with reference to their safe custody. All jheels, stagnant pools, and collections 
of decayed animal or vegetable matters, should not only be avoided, but care should be 
taken that the camp is not placed on the lee-side of any such place. The most scrupulous 
care should be exercised in the sanitary arrangements of the camp, and its immediate vici- 
nity. The ends of the tents facing the prevailing winds should be closed at night, and the 
prisoners should not be exposed to dews or exhalations of any kind, between sunsct and 
sunrise. The walls of the jail-wards should be white-washed, and a portion of the 
prisoners removed into them as soon as the disease begins to yield. ‘The darogah, and 
all guards on duty, should be warned to report immediately all cases of sickness that occur ; 
and the prisoners themselves should be enjoined to make known any appearance of 
diarrhcea at once, as affording them the best chance of not fulling victims to the disease. 
C. O. Insp. Jails L. P. No. 30, December 26, 1855. 


2643. The military board have authorized the white-washing of jail-wards once in 
every quarter if necessary, and oftener on emergencies, on a written application to that effect 
being addressed by the officer in charge of the jail to the executive engineer of the division. 
The officers having charge of jails will therefore be held responsible for their being kept in 
pure and cleanly condition; and prisoners should be prevented as far as possible from defil- 
ing the walls. C. O. Nos. 167 and 170 of vol. 3. Juil rules, sect. 7, para. 1. 


2644. The floor of every ward, be it stone, brick, plaster, or mud, is to be “ leeped” 
to the thickness of half an inch by the cooks of messes, or prisoners set apart for this duty 
once a week, a walk being left unleeped of two feet down the centre when the width of the 
ward is less than 16 feet, and a three feet walk when the ward ig more than 16 feet wide. 
The walls of every hospital and ward should be first carefully scraped and then leeped with 
fine potter's clay once a week, to the height of six feet. No charge on account of white 


washing will be authorized without previous sanction. C. O. Insp, Prisons, W. P. No. 5, 
July 1, 1847. 


2645. As the most serious consequences may be experienced from want of due at- 
tention to cleanliness in the wards, the government will hold any inagistrate highly repro- 
hensible, who is inattentive to this important part of his public duty. ©. O. No. 107 of 
vol. 1. 


2646. ‘The most advantageous plan for providing means of daily ablution to the pri- 
soners, is that of a good sized tank in the immediate neighbourhood of the jail, but outside 
the walls. The practice of bathing within the walls in the well from which water is drawn 
for drinking is open to objection, on account both of its impairing the quality of the water 
for drinking, and of rendering the inside of the jail wet and dirty. A tank should be dug 
120 feet square and 10 feet deep, which would be large enough for the purpose, and would 
retain water throughout the year. But whenever difficulties still remain for procuring the 
means of ablution for the prisoners in the vicinity of the jail, it is almost always practicable 
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to allow them these means during the interval from labor, which they enjoy in the middle of 
the day. C. O. No. 161 of vol. 3. 


2647. As further connected with the health of the prisoners, the importance of pro- 
viding means for their more frequent ablutions and greater personal cleanliness is worthy of 
notice, as exemplified in the salutary effect produced on the health of the Cawnpore convicts 
from the permission given them to bathe in a tank adjacent to the prison. The attention of 
the magistrates is directed to this subject. C. O. No. 88 of vol. 3, para. 7. 


2648. It is the particular duty of the jailor, and deputy jailor, and other officers of the 
jail, under such rules and orders as are prescribed by the magistrate, to prevent the water 
in the wells from being polluted. Jail rules, sect. 7, para. 3. 


2649. The linen of the prisoners is to be regularly washed at stated periods. Jail 
rules, sect. 7, para. 2. 


2650. Magistrates are competent to undertake all minor work, not requiring skilled 
labour, in the repairs and alterations of jail buildings, under the immediate sanction of the in- 
spector of jails. Such work is to be executed by them, and not by or through the executive 
officer. ‘I'he government has ruled [ April 28, 1856] that it is not necessary that “the exe- 
cutive officer should be called on for estimates of any ordinary brick and mortar work, or white- 
washing, or carpenter’s work, or earth-work, required im jails, when the cost ofthe work does 
not exceed rupees five hundred, as the magistrate ought to have sufficient information regard- 
ing local rates and prices to enable him to test an estimate prepared by the jail darogah, or any 
other of his subordinates.” Buta report is to be made to the inspector of jails, whenever 
skilled assistance is needed in any work of difficulty. Magistrates are also required to 
report to the executive officer of the division any material alteration in, or any addition to, 
the jail buildings, so as to give that officer an opportunity of inspecting the work while in 
progress. And on the completion of such work they are strictly required to report the 
same to the executive officer, in order that the necessary entry may be made in the books 
of the department of public works. C. O. Insp. Jails, Z. P. No. 42, May 9, 1856; and 
No. 5, June 21, 1854. 


2651. Inall cases of repairs, alterations, or improvements in jails, convict labour when 
available is to be preferred to free labour. In estimates submitted for works, a small column 
is always to be given, showing the cost of the work with free and with convict labour. 
When the employment of convicts is deemed impracticable, the magistrate is to state his reasons 
for so thinking at the foot of the estimate. C. O. Insp. Jails, Z. P. No. 16, November 8, 1854. 

2652. Special reports of works in progress in jails are to be made to the inspector by 


magistrates, where there appears to be any unnecessary delay in carrying out the work 
entrusted to an executive officer. C. O. Insp. Jails, Z. P. No. 13, September 2, 1854. 


2653. Officers in charge of jails are competent to incur charges for the following 
items without the previous sanction of the inspector :— 
Clothing, half-yearly. 
Blankets, annually. 
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W hite-washing, quarterly. 
Contingent guard over working prisoners. 

Prison rations and cooking pots. 

Hospital and extra diet. 

Ditto bazar medicines. 

Oil for jail. 

Iron and charcoal for making or mending tools and fetters. 

Baskets. 

Brooms. 

Ropes. 

Dhoona. 

Sajimati. ane articles are the only expense allowed for washing, which is to be 
Khar. done by the prisoners. 

Gumlahs for privies. 

Mats or t&t-p4t for bedding. 


The former once in six months, or the latter onc 
in the year. 


Shaving expenses by contract. If there are no barbers among the prisoners. 
Leather mozahs. 
Funeral expenses. 


All minor work, such as extra white-washing &c., is to be done by them under the 
sanction of the inspector, instead of through the executive engineer. In carrying out such 
works it is necessary only to engage a competent rajmistry, if there should not be one 
amongst the prisoners. No repairs or alterations, coloring, or painting, are to be done to 
jail buildings, by the officer in charge, or the executive engineer, without the previous sanc- 
tion of the inspector. Propositions for additions and alterations to jail buildings are to be 
decided upon between the inspector and the local authorities on each jail being visited ; and as 
he is required, if possible, to visit every jail at least once a year, there is no necessity for the 
magistrate to send in propositions for trifling additions at any other time. It is, however, to be 
distinctly understood that whenever such propositions for additions, alterations, petty repairs, 
&c., are sanctioned by the inspector during visitation or in writing, it will still be necessary 
for the officer in charge of the jail to submit an estimate for sanction in the annexed form.(a) 


(a) Estimate of the probable erpense of making 
_in the Jail. 
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N. B.—The labor of prisoners must not be charged for; and in case of materials being supplied from thle 
manufacturing department care should be taken that the sum charged for them is exactly that at which they 
im the bazar. When the labor of prisoners is not available that fact should be noted at the foot of the estimate. 
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It must be remembered that prison labor is to be employed in all cases when practi- 
cable. When works, undertaken under sanction obtained as above indicated, have been 
completed, a bill is to “be submitted to the inspector for audit. The civil auditor and ac- 
countant will not pass accounts without such audit. C. O. Insp. Jails, L. P. No. 41, April 


30, 1856; No, 8, July 26, 1854 ; and No. 14, September 9, 1854. 
Sanction of go- 2654. If the proposed charge should be greater than the inspector is authorized to 
eee ee pass, the sanction of government must be obtained before the charge is incurred. C. O. 
"before hand, Insp. Prisons, W. P. No. 19, January, 1849. 


SECTION IIL 


OF MEDICAL MANAGEMENT AND HOSPITAL. 


eee 2655. The civil surgeon is to inspect once a week, at uncertain intervals by day or 


report. night, all the jail wards, cells, and yards, grain, and food; informing himself of the number 


of occupants of each ward or cell; and is to report on the reverse of the monthly casualty 
statement to the following effect :— 


No. and date of Civil Surgeon’s inspection of jail General health Quality and 


wards and prisoners State of the jail with 


of the prison- uantity of regard to cleanlij- 
ers. the food sup- _ ness, crowding, and 


plied. ventilation. 
No. of prisoners. 


Date of 
inspection. 
Inspected. Withdrawn. 


appending such remarks as he may deem necessary; removing such prisoners as may require 
his aid to the hospital or infirm gang; and immediately calling the attention of the ma- 
gistrate, either by letter or in the order book of the jail, to any irregularity that may 


have come directly or indirectly to his notice. ©. O, Insp. Prisons W. P. No. 5, July, 
1847. 


Fertig cad 2656. ule 1. The duty of the medical officer in charge of a jail embraces the consi- 


deration of every matter connected with the health of the prisoners, their treatment in 
hospital when sick, the regulation of their diet, clothing, work, and punishments, so far as 
they are concerned in the maintenance of their health ; and in general every thing connected 
pocnaener- with the hygiene of the jail and its inmates. In all these matters he acts in immediate sub- 
ordination to the magistrate or other officer in charge of the jail. Rule 2. The medical 
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officer, on being appointed, is to make himself thoroughly acquainted with the regulations of 
the prison to which he is attached, and its various details. ule 3. He is to visit every 
part of the prison once at least in every week, and oftener in times of great sickness, or when 
epidemic disease exists in the district or station; and is to enter in his journal the result of 


such inspection, recording any want of cleanliness, drainage, warmth, or ventilation, any bad - 


quality of the provisions, any insufficiency of clothing or bedding, or any other cause which 
may effect the health of the prisoners. He is to ascertain that the water is pure and whole- 
some, ant that there is an abundant supply for drinking, cooking, and washing. He is 
especially to note all defects of drains, privies, and the conservancy arrangements generally 
of the jail. He is twice each week to see every prisoner whether criminal, civil, or await- 
ing trial. The result of all his examinations is always to be recorded in an easy form for 
reference and inspection. ule 4. He is to keep a journal in which he will enter the date 
of every visit with any observations connected with the performance of his duty. This jour- 
nal is to be kept in the jail for the information of the magistrate and the inspector of jails. 
After each visit of the surgeon it is to be sent to the magistrate for the immediate issue of 
such orders as that officer may find it necessary to pass. Rude 5. The surgeon is personal- 
ly to examine every prisoner on the day of his arrival at the jail, or at latest on the following 
morning. He isto record in a special register in the printed form appended, the name, age, 
state of health on admission, weight, and any disease of importance to which he may have 
been subject, of every prisoner. He is likewise to indicate his opinion as to the class of labor, 
on which the prisoner may be employed with special reference to his state of health on ad- 
mission. He is also to record the prisoner's state of health and his weight on discharge ; or, 
in the event of his death, to state the date of his decease, and the disease of which he died, 
with the number in the record of fatal cases, in which detailed particulars regarding his death 
may be found. The number of every prisoner in this register is to correspond with his jail 
number; so as, in the case of all fatal cases, to render it easy to trace the history, crime, and 
all particulars connected with the deceased, which it may become necessary to know, or refer 
to, for statistical or other purposes. Rule 6. The civil surgeon is at all seasons of the year, 
as soon after sun-rise as possible, to see all the prisoners who are sick or in hospital. He is 
also to examine all prisoners who complain of illness; admit those who require it to hospital ; 
and, in the case of those who merely need the application of simple dressings, as in abra- 
sions from fetters or other external treatment, such as does not render it necessary to send 
them to hospital, to enter in a special out-patient register such variation of the diet or work 
of the out-patient prisoners as he may consider it necessary torecommend. These recommen- 
dations are to be carried into immediate effect by the jail darogah, the register being daily 
submitted to the magistrate for his information and orders. When great sickness prevails, or 
the severity of cases actually under treatment requires it, the surgeon is to visit the jail as 
many times daily as may be necessary for the due and efficient performance of his duties. 
Rule 7. He is daily to visit the prisoners in separate, or solitary confinement. [ule 8. He 
is to keep a regular hospital case book, in which is to be entered day by day an account of 
the state of every sick prisoner, the name of his disease, and description of the medicines and 
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keep detailed records of trifling cases; but the leading particulars connected with all severe 
and fatal examples of disease should invariably be recorded. Rule 9. An abstract register 

ee ° disease, in which shall be entered, 1, the name ; 2, age; 3, 
caste or religion; 4, profession or occupation; 5, pergunnah and zillah ; 6, crime; 7, sentence ; 
8, date of confinement; 9, date of decease; 10, work on which employed at the time of 
last illness, whether out-door, in-door, or as jail-servant; or, if.non-laboring, whether civil, 
criminal, or in hajut ; 11, disease, with a brief abstract of its leading characters; 12, treat- 
ment, also in brief abstract; 13, post mortem examination, which must be made in every case ; 
14, remarks by medical officer, should he deem it necessary to offer any on the general or 
particular characters, causes, or other circumstances connected with the particular case, or 
class of cases in the event of their being due to epidemic causes. The headings from 
1 to 10 inclusive should be filled in by the jail mohurir, from the prison-register ; and 
the remainder supplied by the medical officer himself. When severe epidemics prevail, 
and the fatal cases are so numerous as to render it impracticable to keep detailed records, 
a few typical and well-marked cases should be selected by the medical officer for record and 
post mortem examination, in order that the general and specific characters of the visitation 
may be known and recorded. Acopy of this register is to be sent every month to the 
inspector of jails, with a transmitting letter containing any remarks the medical officer may 
wish to offer. The number of each case in this register is to be recorded in the appropriate 
column of the general admission register of the jail as required by rule 5. Rule 10. He is 
to keep a special record of all cases of cholera, whether sporadic or epidemic, according to 
the form of register supplied. A copy of this is, at the end of every month, to be transmitted 
to the inspector of jails. Rule 11. His attention is to be directed to the scale of diet on which 
each prisoner is placed, and he has a discretionary power to recommend the increase, dimi- 
nution, or change of the food, when required by the constitution and the state of health of 
any particular prisoner. He has the same discretionary power with reference to the diet 
of prisoners in the extremes of youth and old age. It is a rule that diet is not to be made 
an instrument of punishment, such as can tend tothe injury of health; but this is not to 
prevent the magistrate from putting a refractory prisoner on reduced allowance, or @ coarser 
kind of diet, where the civil surgeon does not object to it. The civil surgeon is daily at 
his morning visit to examine the food provided for the prisoners in order to see that it is of 
proper quality and properly cooked. Rule 12. He is to give directions in writing for 
separating prisoners having infectious complaints, or being suspected thereof; for cleansing, 
disinfecting, and whitewashing any wards or cells occupied by such prisoners; and for 
washing, disinfecting, or destroying, any infected apparel or bedding. Rule 13, He is 
to examine every prisoner about to be removed to any other place of confinement, and 
report as to his being free from malignant, contagious, infectious, or other disqualifying 
distemper, and in a fit state to be removed. ule 14. No prisoner is to be discharged 
from prison if laboring under any acute or dangerous disease; nor until, in the opinion of 
the medical officer, such discharge be safe, unless such prisoner shall require to be discharg- 
ed. Rule 15. No prisoner is to undergo corporal punishment, except in cases of great 
emergency, until he is examined by the surgeon and certified by him to be in a fit state to 
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receive such punishment, Rule 16. Within one week after the termination of each month, 
the civil surgeon is to submit to the magistrate, for his countersignature and remarks and 
immediate transmission to the inspector of jails, a complete monthly return of the sickness. 
and mortality in the jail under his charge. Magistrates are required to report every in- 
stance, in which this rule is not strictly complied with. These returns are to be drawn up 
in the form now required for the annual report submitted to the medical board (which will 
be forwarded as usual to that authcrity, through the prescribed channel), and are to 
embrace every circumstance of interest or importance connected with the jail during the 
month. The annual return is to be an abstract of the monthly reports. A fair copy of all 
such reports is to form part of the regular records of the jail. Mule 17. The annual 
returns of sickness and mortality in jails will be printed by the inspector of jails and append- 
ed to his general report. C. O. Insp. Jails, Z. P. No. 59, January 6, 1857. 


2657. With reference to the above rules for the medical management of jails, the follow- 
ing forms are required to be kept, with a view to secure uniformity and accuracy with the least 
possible trouble to medical officers. Number 1(a) is the surgeon’s special register of persons on 
admission and discharge. ‘This requires little explanation; yet it is animportant record, as 
by it alone can be determined the extent to which the jails are responsible for deterioration of 
health, and mortality among prisoners. There can be no doubt that many prisoners, and parti- 
cularly those who are convicted in times of want and famine, whose crimes are the result of 
poverty and starvation, or who are drunken, depraved, or addicted to narcotics, take into 
the jail the seeds of the diseases to which they rapidly fall victims in confinement. For 
this the prison is in very many instances only partially responsible, and in some not re- 
sponsible at all. At present such cases are entirely unaccounted for in the returns. The 
register of the weight of a convict on admission and discharge is important in regard to the 
sufficiency or otherwise of the prison dietary, and to the influence of labour, solitary confine- 
ment, and other points connected with prison discipline upon the general health of prisoners, 
respecting all of which, up to the preseat time, the jail records of the lower provinces 
furnish no information whatever. The previous diseases of a prisoner canin general only 
be imperfectly ascertained from natives, yet a knowledge of them is not without interest in 
determining the most judicious and humane means of disposing of them in captivity. It is 
also of importance in ascertaining the causes of the tendency of particular classes of convicts 
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to scurvy, tuberculous cachexia, and the intractable forms of jail dysentery and diarrhoea, 
regarding which our kriowledge is at present imperfect and defective. For the present, and 
until a sufficient nutnber of properly constructed weighing machines can be furnished, in those 
jails not already provided with them the weighing of convicts may be omitted. Number 2(6) 
Mortality state. is the mortality statement of the jail. Its advantages and necessity are so obvious, 
meet as to need no further mention. The briefest outline of the course and symptoms of 
the disease, of the general indications of treatment, and of the post mortem appear- 
ances, is all that is required. The first ten heads of information can be filled up 
in the jail by the mohurir; the remainder will not occupy much of the time of the 
surgeon. For facility of transmission and record, this return will be best kept on loose 
sheets, which can afterwards be stitched together in the jail records. Numbers 3(c) and 
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are the cholera registers, the former of all cases that occur, the latter of the result of 
fatal cases only. Cholera isso frequent a scourge of the jails in the lower provinces, 
and there are still so many disputed points in its pathology, as to render it desirable to 
collect accurate and trustworthy records, especially in public institutions, where the means 
of carefully observing the whole progress and characters of the disease exist. The follow- 
ing extracts from the circular issued by the board of health in London during the epidemic 
of 1854, will show the direction in which enquiry should be made, and the points on which 
further information is required:— 


1, “ Through what channel does the exterior cause or poison of cholera first enter or affect the human body ? 
is it through the lungs? or through the stomach and intestines ? or otherwise ? 
9. Has the disease a period of incubation? if so, how long ? and on what is it contingent ? 


8. Is there conclusive evidence, affirmative or negative, as to communication of the disease from person to person? 
Has any disproportionate liability to the disease been suffered by those in attendance on the sick, or by those en- 
gaged about their dead bodies, or occupied in cleansing their linen? avo cases of the disease occurred where 
personal infection was impossible? Have solitary cases arisen in large establishments, or been brought thither, 
without any diarrhosa or cholera ensuing among other inmates? Where choleraic disease has spread in an establish- 
ment, shortly after the arrival either of a choleraic patient or of some person from a choleraic locality, has the 
establishment previously been freo from diarrhoea or fever, and unexceptionable in its sanitary arrangements? 


4. Does any thing indicate a communication of the disease by provisions supplied from houses in which cholera 
exists? 

5. Have persons engaged in particular manufactures, or other employments, appeared to enjoy any special 
exemption from the disease? 


6. Has the disease beon observed in apparent dependance on particular articles of diet? Has any immunity 
beon enjoyed by persons deriving their water-supply from a different source to that generally supplying their dis- 
trict? Hasit occurred to persons, who have drunk no other water than such as had previously been distilled, 
boiled, or filtered through charcoal ? 


7. Does cholera begin as a morbid process of the gastro-intestinal mucous membrane? or is this preceded by some 
state of general poisoning which requires tho gastro-intestinal membrane to act as an emunctory ? Is the state of 
collapse determined by this gastro-intestinal flux, and in proportion to it ? or can it arise indepondently of any 
such flux ? How are the lividity and the cramps determined and prop:.rtioned ? 


8. What conditions determine the occurrence, duration, and severity of consecutive fever? What are the 
varieties of morbid condition included under this term? ‘T’o what extent does it depend on the previous occurrence 
of profuse discharges, or on the completeness of collapse ?_ Does stupor in this stage always depend on uramia, or 
on what ? In what proportion of cases and under what pathological conditions, is the fever accompanied by 
exanthem ? 


9. When diarrhea and cholera prevail together epidemically in a district, are they (with differences of degree) 
the same disease? Does the diarrhasa, if left to itself, generally and safely tend to spontaneous recovery ? or do 
such cases, without medical treatment, frequently, in proportion to their numbers, pass into true cholera? Is there 
any way to discriminate a premonitory diarrhca ? 

10. What changes, physical and chemical, are undergone by the blood in cholera? Does the consecutive 
fever represent, in regard to the blood, @ period in which this fluid is tending to recover from injuries inflicted on its 
constitution during the stage of gastro-intestinal flux? Or is it attended by any process of change in the blood, 
leading to critical discharges or inflammations ? 

11. Does any obstruction of the capillary circulation in the malpighian tufts of the kidney, or in the lung or 
brain, or elsewhere, arise either from inspissation or other physical affection of the blood in cholera? Do any 
infiltrations or other parenchymatous changes, which have been observed in persons dead from cholera, arise in 
consequence of such obstructions? Or do all these structural lesions arise as ordinary inflammatory processes ? 
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12. Does the non-discharge of bile with the rice-water secretions of cholera depend on tumefaction of the 
ductus choledochus, or on what ? 

18. Is the rise of temperature which has occasionally been observed after death by cholera confined to cases 
where death occurs during collapse? Does it occur only at the surface of the body, and, if so, depend on a return 
of blood to the surface ? Or does it occur also in the visceral cavities of the body, and in the substance of solid 
organs ? 


In the mortality register of cholera, No. 2, the following supposititious case will indicate 
the manner in which the record should be filled in:— 


Vi, WOaGOxiseasisseessiscveccescsenssesssasees: 9 
9, Sex and age, eeoeseaece ee9ee8eeOO ceneee m. 25 


8. Duration of severe symptoms, ... \C - 


Death in collapse or ro-action. Re-action typhoid. 
Stomach.—Distended with rice water fluid. Glands near pylorus much swollen. 
Small intestines.—Increased vascularity towards ileum. 


eo. 


7. Large intestines.—Below the valve congestion, extravasation of blood, and superficial uloeration. Soli- 
tary glands enlarged. 


8.— Glands of small intestines.—Solitary glands enlarged and ulcerated. Aggregate much enlarged, infil. 
trated, and whitish. 


9. Mesenteric glands.—Much swollen, of a reddish gray colour. 

10. Spleen.—Atrophied. 

11. Liver,—Pale and anemic. 

12. Gall bladder.—Moderately distended with dark green ropy bile. 

13, Peritoneum,—Healthy. 

14. Kidneys and urinary organs.—Right kidney coarsely granulated ; bladder empty and contracted. 

15. Female urinary organs.—Blood and mucus in cavity of uterus ; 08 uteri ulcerated ; cyst in ovary. 

16. Heart und blood —In pericardium, a little fluid : heart small and flabby : valves healthy. No stain- 
ing or coagula. 

17. Luags.—No fluid in pleurcs, pneumonia of lower lobe on right side. 

18. Membranes.—Veins on surface full, no fluid under arachnoid. 

19. Brain substance.—Slightly congested. 

90, Ventricles—A small quantity of clear fluid. 

91, Remarks.—Any peculiarities connected with the particular case which the medical officer may desire to 
place on record. 


In the general register of cases, No. 1, uniformity will best be secured, with the least 
trouble, and the results be susceptible of comparison with those obtained in Europe by 
observing the following instructions, which are likewise extracted from the report of the 
medical council of the general board of health, published in London in 1855. The extracts 
are re-produced in eztenso, as the work in question is not generally accessible in India. 

Instruction I. The following degrees or stages of the disease are generally recognized by the medical profession 


and whenever it is possible should be distinguished. The terms adopted to designate them are in common use. 
All the stages are not present in every case. 


1. Simple.—Alvine discharges frequent and liquid, but foscal. Vomiting and cramps absent. 
Diarrhas, .... &. Choleraic.—Alvine discharges very copious, watery, still tinged with bile, Vomiting gene- 
rally present, but not continued or urgent. Cramps of extremities absent. 
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( 3. Without Collapse.—Alvine discharges watery, colourless, with white flakes (rice water) 
Vomiting commonly urgent. Cramps of extremities frequent and severe. Eyes somewhat sunken. 
Temperature of surface lowered. Pulse small and feeble. Urine not secreted. 

4. With Collapse—Surface of face and extremities quite cold, often wet. Face and hands 
much shrunken, and more or less deeply livid. Cramps present. Pulse at wrist absent or scarce- 
ly to be felt. Veins of extremities contracted to dark threads, Urine not secreted. Voice usu- 
ally much altered and feeble. 

5. Consecutive Fever.—Temperature of surface more or less restored. Pulse distinct, some- 
times full and throbbing. Veins more or less filled. Face less shrunken, or even full and deeply 
flushed, Drowsiness passing into stupor. Alvine discharges again containing bile. Urine, in 

{ most cases, still suppressed, 


Cholera, 


Instruction II. Absence of Stages.—The absence of any one or more of the carlier stages should be indicated 
by the word “absent” or “abs,” written opposite the deficient stage in the place of the date of commencement. 
The fact of the disease not reaching the later stages will be suffiviently shown by the mode of termination of the 
case, (“death”) or (“recovery”) being written opposite the stage at which the disease ceased. 

Instruction IIT, Dates.—When the time of commencement of a particular stage cannot be ascertained, the words 
« not known” or ‘‘n. k.” should be written in the placo of the date. But although the precise hour of the commence- 
ment of each stage cannot be determined exactly, except in rare instances, it may generally be stated approximately 
by taking some intermediate time between a known period when the symptoms of the particular stage were entirely 
absent, and one in which they were clearly developed. 

Instruction IV. Recovery.—The date of recovery should be fixed at the time when all the symptoms of the 
disease, and all marked disturbances of heulth directly resulting from it, have disappeared, although some degree of 
debility may remain. 

Instruction V. Zreatment.—The nature of the treatment should be indicated in the table as concisely as 
possible, When any uniform and definite plan of treatment is adopted in a series of cases, that plan should be accur- 
ately described in the space for “ Jtcmarks” and should be indicated on the table by one or two words, as 
“© Salines” ** Calomel c. op” “ Stimulants” “ Sulph, Ac.” &c. 

Instruction VI.—If any patient at the time of the attack was already suffering from another discase, the 
nature of that disease and the treatment used for it should be mentioned in the ‘‘ Remarks,” 


Number 5(e) is the monthly general return of sick in the jail hospital, and in all out- 
lying gangs, as well as lock-ups. This return is to be transmitted within one week 
of the close of each month, except in cases where the out-station lock-up is at a great 


(e) Monthly return of sick prisoners in the Jail Hospital at , under the charge 
of , with the sick of all out station lock-ups attached to the jail, 

Number of prisoners of all classes in custody on last day of preceding month,.. 

Total number of admissivns of prisoners of all classes during the month, ......... 
Daily average strength of ditto ditto ditto, ... ty ess nance . 
Ditto ditto of sick to strength, ... Swe eae wes ise sua sipeaeeee 
Average of deaths to strength, ... ues ans eee eee diet ceeites ° 
Average of deaths to treated, ... eve tes de vee ove erccecee . 
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distance from the zillah jail, in which case ten days after the expiry of the month will be 
allowed for the submission of the return. The total strength of prisoners is to be obtained 
by adding together the whole number of prisoners of every class, criminal, civil, and in hajut, 
and will be obtained from the magistrate’s office. The averages are to be calculated in the 


Di1sEasEs. 


Discharged 
cured. 











4 Of the respiratory organs,  —s_ «+e. 
5 Of the organs of circulation, ......... 
6 Of the digestive organs, 

7 Of the urinary organs, 

8 Of the organs of generation, 

9 Of the organs of locomotion, 
10 Of the integumentary system, 
11 Old age,... ar a 
12 External causes, poisoning, 
xia, injuries, &c.,... 


1 Small pox, oes 
2 Measles, dee son wan 
3 Scariatina, wae 


4 Hooping cough, 
5 Croup, 
6 Thrush, 
7 Diarrhea, 
8 Dysentery, ... 
9 Cholera,... 
10 Influenza, 
11 Ague,... eae ace 
12 Remittent fever, 
13 Common continued fever, 
14 Erysipelas, ... ees 


15 Syphilis,... 
16 Hydrophobia, 
2. 


17 Inflammation, ... Soa 
18 Hemorrhage, eee 

19 Dropsy, ..- 
20 Abscess, ee ees 
21 Mortification, 
22 Purpura, ... ees 

238 Scrofula,... is ae 
94 Carcinoma, ... 
95 Tumours,... 
36 Gout,... ees 
27 sari roe Aaa bee 
28 Debility, 

99 Malformations, ... Sie 
80 Sudden deaths, wee 

* 


31 Cephalitis, ‘eis 
32 Hydrocephalus, 
38 Apoplexy, 
34 Paralysis, ... eee 
35 Convulsions, 
36 Tetanus, 
37 ah eee 
$38 plepsy, 

39. Teeantey, eee 

40 Delirium tremens,... 
41 Brain, &c., diseases of 
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usual manner. Whenever the mortality is in excess of one per cent. of the whole strength, 

it is to be specially accounted for under the head of ‘ Medical History of the month,;*® whichis ,.™ 4t the close of 
the monthiy return 

likewise to include a brief account of any epidemics which may have visited the jail during given below, 


that time, and any remarks or suggestions which the civil surgeon may desire to make re- 
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4. 
42 Laryngitis, ... iss se. “asta 
43 Quinsey,... one eee Sdeecneve 
44 Bronchitis, ... eas Roel edyenes 
45 Pleurisy.... ese coe tt ewe eee 
46 Pneumonia, . Por ide? wanes 
47 Hydrothorax, se +e eceeuse 
48 Asthma, sale aus sas:  “awawas 
49 Phthiisis,... és Sieslickes 
50 Lungs, &e., disenacs of (Gn eee 


5. 


51 Pericarditis,  ... Pe peewetane 
52 Aneurism, ... ie badetes 
53 Heart, &c., discoses Of... eossaeexs 


6. 


54 Teething, ... aes Sie; ~sewhOhe 
55 Gastritis,... ice ies bsacaeeee 
56 Enteritis, ... Se Rade” eaSune 
57 Peritonitis, eee eee beoceccee 
58 Tabes mesenterica, ... Se: Seta 
59 Worms, ... ous Si, |. ewaeare 
60 Ascites, wea is (or 
61 Ulceration, site ous qasaenese 
62 Hernia, aes vas ies | Sueset 
63 Colic or Ileus, ... Mee. aa ade 
64 Intussusception, ..,, wes tees 
65 Stricture,... ase eer. |. . Weeedenas 
66 Hematemesis, P ees cengae 
67 Stomach, &c., discases of Gacedease 
68 Pancreas, diseases of és ss 
69 Hepatitis, ‘aot wee setwees 
70 Jaundice, ... Te Gen  Geedus 
71 Liver, diseases of wee Si ceaaves 
72 Spleen, diseases of... Bea. Seeeees 


7. 


78 Ne hritis, wee dapeavace 
74 Ischuria,  e-. wee eves” Uaebeas 
75 Diabetes,... es cis eiiseewaes 
76 Cystitis, ... ove sie Seens 
¢ 7 Stone, eee eee eee Peccsaces 
78 Stricture, ... gan *. Bhests 
79 Kidneys, &c., diseases of aaeevetes 


8. 
80 Child-birth,... eee ese = @eeene 
81 Paramenia, Si wast.  ~eedes ohn 


82 Ovarian dropsy, wet: eaves 
83 Organs of generation, diseases of ... 


9, 


84 Arthritis, eee eee eee aeoene 
85 Rheumatism, ... eeeeneee : 
86 Joints, &c., diseases eee ; 
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garding ventilation, draining, clothing, food, labour, over-crowding, and internal economy gener- 
ally of the prison, so far as they concern, or come under his observation as affecting, the health 
of the prisoners. When epidemics prevail, o brief abstract of the results of the meteorological 
records kept during the month should also be appended to the return. The list of diseases is 
taken from the form of return adopted by the registrar general in England, and is promul- 
gated in its complete form to get rid of the unsatisfactory and indefinite class of other diseases. 
Many of the affections mentioned are of rare occurrence in jails, and others may probably 
not occur at all;—in such cases the corresponding columns should be left entirely blank. It 
is hoped that care will be exercised in the accurate diagnosis of jail diseases. At present 
most examples of phthisis and fatal cases of wasting from tuberculous cachexia, are returned 
as diarrhoea, this being the most prominent symptom preceding dissolution. Again, the 
ulceration of the cornea which occurs in the advanced stage of general debility and wasting 
from innutrition, is seldom recorded in the proper place. The detailed calculations of the 
sickness and mortality of the year will be made in the office of the inspector of jails.—The 
only annual statement required from medical officers will be a brief narrative of the results 
of the year in all matters relative to jail hygiene. C. O. Insp. Jails, Z. PB No. 63, March 
20, 1857. 
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87 Carbuncle, aie a eres 
88 Phlegmon, ... eee eu ssisebiue 
89 Ulcer, see oes guia 

90 Fistula, ee ees aha Meee 
91 Skin, &c., diseases of ... 2... 
92 Intemperance, eee cae eee ee 
93 Starvation, ene sex. - -webeeseus 
94 Violent deaths, = ase: Sheena 


CAUSES NOT SPECIFIED. 


95 Contusions, see Seal , ebesieses 

96 Wounds, ite 

97 Fractures, Ese oe 

98 Dislocations,... aus was 

99 Concussio cerebri, weg 
100 Burns and scalds, ... 





NV. B, The following are the chief points,” on which information is required in this portion of the record. 
1. Health of Prisoners. 2. Food and Clothing. 3. Cleanliness and ventilation. 4. Drainage. 5. Over- 
crowding. 6. Labour as affecting health. 7. Use of interdicted articles. 8. A detailed history of epidemics. 


9. Causes of mortality above 1 per cent. of strength. 10. Any general remarks or recommendations the 
surgeon may wish to offer. 
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2658. To sum up’briefly the written statements required from medical officers in 
connection with their professional duties in jails, they are as follows :— 


1. Brief notes in the jail visiting book of all inspections of prisoners’ food, &c. 
2. The register of the health and weight of prisoners on admission and discharge. 


8. The hospital case book, in which only serious and fatal cases need be entered, and 
those not in great or cumbrous detail. 


4. The casualty record. 

5. The cholera registers. 

6. The monthly return of sickness and mortality. 

7. An annual narrative of the medical history of the jail during the year. 
C. O. Insp. Jails, Z. P. No. 63, March 20, 1857. 

2659. In the event of any convict complaining of sores or sickness, he is to be sent to 
the hospital, and put on the sick list, if really indisposed. Jail rules, sect. 7, para. 7. 


2660. In the weekly inspection of the jail made by the surgeon of the station, he is to 
be careful to see that all prisoners who are actually sick, and require medical attendance, 
are removed immediately to the infirmary. Jail rules, sect. 7, para. 4. 

2661. The native doctor is to reside in the vicinity of the jail. Jail rules, sect. 7, 
para. 5. 


2662. A sufficient number of charpoys, or beds, of the common construction, are to 
be provided for the accommodation of the sick confined in the infirmary. Jail rules, sect. 7, 
para. 6. 

2663. Whenever the surgeon or native doctor may judge it necessary to take off a 
prisoner’s fetters, in consequence of sores or illness, information is to be given to the jailor, 
and the fetters are to be taken off in his presence. ‘I'he jailor is also to report the cir- 
cumstances of the case to the magistrate. Jail rules, sect. 7, para. 8. 


2664. The practice of admitting indiscriminately into the jail hospitals parties other 
than prisoners, and not connected with any foujdaree case,is very objectionable, from 
the possibility of their introducing diseases of an infectious character into the jails, and 
it should therefore be discontinued at once. The charity hospital is the proper place 
for all such parties; and where there are establishments of this character, the magis- 
trate is to see that no sick persons other than prisoners are admitted, on any account, 
into the jail hospital. The above remark has equal reference to wounded men; but 
there is no objection to their regeiving out-door relief. However in cases of parties 
with severe wounds, insanes not accused of any offence, and parties sent in by the po- 
lice for examination, where in-door treatment is essentially necessary, they may be receiv- 
ed; but every caution must be taken to see that they are not suffering from infectious 
diseases, and they should be kept as separate and distinct as possible from the sick prisoners. 
The subsistence and other expenses incurred for parties thus admitted must be charged in 
the magistrate’s contingent bill, and not included in the jail accounts, for they have no 
connection whatever with the jail. C. O. Insp. Jails, L. P. No. 18, November 21, 1855. 
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Pins nese enn 2665. The charges incurred on account of jail hospital contingencies are to be 

civil station charges’ separated from the sums disbursed in the purchase of native medicines and other articles 

cines &c, for the use of the civil station at large. It is desirable to ascertain the expenditure, which 
with proper economy will suffice for the maintenance of the jail, and this can only be done 
by excluding from the accounts all extraneous items of charge, and instituting at annual 
periods a comparison between receipts and disbursements. Magistrates are directed to be 
very careful to check any departures from this rule. Diet and native medicines for 
wounded men sent to hospital, are to be charged in separate bills, and not mixed up with 
the jail hospital accounts. C. O. Insp. Jails, L. P. No. 6, July 8, 1854. 


Rules regarding 2666. The civil surgeon will be able to afford all information, so far as regards the 
hospital charges. expenditure on account of bazar medicines &c., from his own contingent bills; but it is ne- 
cessary that aseparate account should be kept of the expenditure of European medicines, &c., re- 

ceived from the Company’s dispensary, in the same way as is done in all government charitable 

dispensaries; and a list, showing the actual quantity expended of each article during the 

foregoing year, is to be prepared and forwarded through the superintending surgeon to the 

medical board on the Ist of January, for the purpose of being priced by the apothecary to 

the East India Company. When received back from that officer, this list duly priced will 

be immediately returned to the superintending surgeon for transmission to the civil surgeon, 

who will embody it in the statement of hospital charges, which it will be his duty to furnish 

to the magistrate or other officer in charge of the jail. As great accuracy is necessary in 

the filling up of this column of hospital charges, civil surgeons are instructed to separate 

the actual expenditure of European medicines, &c., in the jail hospitals under their charge from 

that which takes place on other accounts, as the list required to be forwarded henceforth 

on the lst of January of every year is to exhibit the actual expenditure on account of sick 

prisoners only. In preparing this list civil surgeons ought not to experience any difficulty, 

as the hospital diaries and other records of expenditure, which they are required to keep by 


the regulations of the service, must comprise the necessary data, C. O. Insp. Jails, L. P. 
No. 17, November 16, 1854. 


And bawrueal: 2667. Bazar medicines required for the sick in jails are to be supplied by the native doctor. 
one Tho bill for these articles will be prepared in one of the native languages; and the European 
medical officer after hearing it read and making any retrenchments that may appear neces- 
sary is to write across the face of it, “ passed for rupees annas pies » and is to 
attach his signature. The billso passed is afterwards to be submitted to the revision of 
the magistrate by whom it will ultimately be paid if considered unobjectionable. Medical 
Code, chap. 5, para. 15. ©, O. Insp. Jails, ZL. P. No. 17, November 16, 1854. 


Convicts to be 2668. When endemic cholera breaks out in the jail, the whole ora portion of the 
convicts are to be removed to a healthy spot in the district; which was found very bene- 


ficial in one instance when its attacks were very fatal in the insane hospital at Moorshe- 
dabad. O. O. No. 320 of vol. 1; and No. 145 of vol. 3. See para, 2642. 


vb-divisionst* 2669. Whenever convenient modes of transport are available, and it appears proper 
to forward prisoners at the head-quarters of sub-divisions to the sudder stations for medical 
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treatment in serious cases, the officers in charge are to make the necessary arrangements 
for carriage and escort. Prisoners whose sentences expire, whilst under treatment at the 
sudder hospitals, are to have the option of being immediately released or of remaining in 
hospital till cured.—Civil surgeons are to supply officers in charge of sub-divisions with 
cholera medicines and simple directions for using them. Resolution Govt. Bengal, May 
20, 1846. 

2670. The civil surgeons are required to transmit quarterly to the medical board 
statements of the sick and of casualties, for such instructions as that board may see fit to 
issue to them, or for such report to government as circumstances appear to require: magis- 
trates are to give every assistance to the surgeons. C. O. No. 132 of vol. 1. 


2671. Magistrates are to give the assistance of the writers and mohurirs on their 
establishments to the surgeons, to enable them to prepare the periodical reports required of 
them on the state of the hospitals and jail. ©, O. No. 138 of vol. 1. 


29672. Whenever the mortality in the jail during any one month exceeds one per cent., 
the magistrate is to require the medical officer in charge of the jail to put on record, in 
the column of remarks of the monthly statement, his explanation of the cause of the 
excess, adding his own comments thereon; and, in cases of very extraordinary mortality, 
he is to make a special report on the subject, for transmission to government through the 
session judge, who is to append his own observations on the subject. C. O. No. 187 of vol. 2; 
and No. 98 of vol. 3, mavistrate’s rules, para. 67. 


2673. Magistrates are directed in all cases to report at once to the inspector of jails, 
all increase of sickness to strength, and of deaths to sickness, in their respective jails. 
The causes of the increased sickness and mortality, with the measures adopted to remove or 
mitigate them, are also to be brought to his notice without delay. C. O. Insp. Jails ZL. P. 
No. 51, September 20, 1856. 


2674. The corpses of all Hindoo prisoners, if not claimed by their friends, are to be 
thoroughly burnt ; and are not to be thrown half-burnt into rivers or tanks. Such quantity of 
wood, as may be necessary for the purpose of consuming a corpse, is to be supplied by the 
contractor, on the application of the jail darogah; and the latter will be held responsible 
that it is used for the purpose intended. Wood thus expended will be entered in the jail 
contingent bill as one of the items of disbursement, which the officers in charge of jails 
can incur without previous sanction. The corpses of Mussulman prisoners, if not claimed 
by their friends, are to be decently buried by prisoners of their own religion ; and the officer 
in charge of the jail may supply, if necessary, a piece of new cloth for wrapping round 
the body. This cloth will be charged in the jail contingent bill in the same way as is di- 
rected above regarding the wood. These orders are to be strictly carried out; and are 
not to be allowed to fall into disuse. ©. O. Insp. Jails ZL. P. No. 19, January 9, 18565. 
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SECTION IV. 


OF DIET AND CLOTHING. 


2675. (Rule I.) Every prisoner in the criminal jail is to be provided daily with dry 
or uncooked rations, and no money is to be paid to the prisoners on any account whatever. 
One cooked meal is to be supplied before and after labor, during the day, and in quantity 
and variety agreeably to the annexed table. The quality of the food is to be under unre- 
mitted supervision. Its preservation by the convict cooks is to be well attended to, and 
care taken that each individual receives his due share. Water if not at hand and pro- 
curable of good quality from wells, tanks, or rivers, should be brought by convicts, in 
gurrahs or earthen vessels, from the nearest spot where good water is procurable, to enable 
the working prisoners to quench their thirst with wholesome drink during the day. Pri- 
soners are to be permitted to take with them the whole or any remaining portion of the 
morning’s cooked meal, and to eat it when inclined during the period of labor. Raw or 
parched grain is prohibited.(a) (V.) Money is not on any account to be carried into the 
jail.(b) (VI.) No bartering on any account is to be allowed. The prisoners are to be 
allowed only what is laid down in the subjoined form. (VII.) The medical officer of the 
station is to approve of the musters of the provisions. The musters are to bo sealed 
up in bottles or jars, and the contract to be reduced to writing. (VIII.) All the prisoners 
in the criminal jail, those under examination or committed to the sessions only excepted, 
are to be formed into messes. (IX.) Kuch mess is to consist of 20 men as the standard 
number, and one cook to be allowed for that number. [This number must vary according 
to circumstances, such as the sufficiency or otherwise of a number of men of the same caste 
to form a mess of 20, or other cause. The rule is not intended to be imperative, but to serve 
asa guide to the magistrate in distributing the prisoners into messes. In the formation 
of messes, the prisoners sentenced to labor should be kept separate from those sentenced 
to simple imprisonment. As the labor of the cooks does not cqual that of the other 
convicts, well behaved convicts might be employed as cooks; and a selection should 
be made from the convicts sentenced to labor for cooking the food of the convicts sen- 
tenced to simple imprisonment; and such cooks should mess with the prisoners for whom 
they cook.] (X.) Lists of any prisoners of the classes that ought to mess, but who for 
any special cause arc exempted from messing, are to be submitted quarterly to govern- 


(a) In the opinion of the medical board, the midday tiffin of parched grain, formerly allowed, invited the accession of the 
very ailments which have caused the greatest mortality among the prisoners. C. O. No. 143 of vol. 3. 

(b) ** Money affords the prisoners the daily enjoyment of marketing, which would be a great alleviation of the punishment 
of any class of men, but peculiarly agreeable to the Indian character. As this enjoyment has no good mora! cffect upon the 
prisoner, and tends to make the penalty of his crime less efficacious than it ought to be, the indulgence appears in this view an 
unmixed evil." Report of the prison discipline committee, page 31. It would be to no purpose to prevent marketing with 
money) if it were allowed to market with barter. C, O, No. 2& of vol. 3, para. 4, 
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ment with a column for remarks, in which the cause of exemption is to be briefly stated. 

[Exemption from messing should not be allowed for every trivial cause. The rule is that 

*y, infra, para messes be formed, and the exceptions are to be as few as possible.*] (XI.) In the morning 

a ont or When the prisoners go to work, the mess cooks are to be employed in drawing water, clean- 

mons cooks. ing the wards, washing the cooking untensils, receiving the rations from the contractor and 

making the necessary preparations for cooking: after this the cooks are to be employed 

in weeding in the jail. [This rule points out the mode of employing the cooks, who are 

not to be sent out with the working gangs. It is probable that objections on the score of 

caste may be occasionally made by the cooks to cleaning the wardsof the jail. These 

Cooking pots. Will of course meet with proper attention from the magistrates.] (XII.) The magistrates 

* cC. 0. No.97 are to provide iron degchies or cooking pots, to be proportioned to the size of the messes.* 

si (XIII.) The surgeon of the station is to see the prisoners at a meal at least once a week, his 
urgeon’s visita. 

visits to be at irregular intervals and unannounced. (XI1V.) A public register is to be kept 

by the surgeon of his visits, in which are to be entered any remarks he may consider necessary 

regarding the dieting of the prisoners. It is the duty of the session judge to see that this 

Contractors and register is regularly kept up. (XV.) Contractors are to be allowed to build store-houses 

contracts, for their grain on any government ground near the jail, and provided the contract is duly 

performed for one year by the individual erecting the same, one half of the cost of the store- 

house is to be defrayed by government. [The contract system for providing the food at a 

fixed rate all the year round should be had recourse to where it is practicable. The 

contract should be made with due regard to economy on the one hand, so as to protect 

the government against unnecessary expense, and on the other to the health of the 

prisoner, so as to ensure for him the full allowance fixed by government for his daily 

ration.] (XVI.) In addition to the standard ration, one pice [per week] is to be allowed 

and for each prisoner for washing and shaving. (XVII.) All washing and shaving to be per- 

formed by contract.t [The foregoing rules are to be considered applicable in their fall 

extent to the male convicts only. The magistrate may enforce them as far as he is able in 

regard to female convicts also; but the small number of female prisoners in most of the 


jaile will, in many instances, render the application of them impracticable]. C. O. Nos. 89 
and 145 of vol. 3. 


+ But see para. 
2658. 


Goh peta arag 2676. Rice less than one year old is not to be served out to the prisoners. C. O 
year old, Insp. Jails ZL. P. No, 21, March 26, 1855. 
edo ae 2677. Every officer in charge of a jail is to submit his proposed rates of contract for 


by in: the sanction of the inspector of jails. Govt. Order Bengal in C. O. Insp. Jails LZ. P. 


2678. Prisoners under examination, and prisoners sentenced to simple imprisonment 
Re hea — without labor, as well as those who exempt themselves from labor by payment of a fine 
ene: under Reg. II. 1834, are exempted from the ration and messing system; and are to receive a 


money allowance as formerly. ©. O. Govt. Bengal No. 861, April 1, 1846; and No. 
2359, November 80, 1846. 
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2679. In future all representations for the grant of special indulgences to prisoners for Applications for 
the sake of their health, are in the first instance to be addressed to the inspector, for such oes. cies 
remarks as he may consider necessary to make before transmitting them to higher authority. 

The only exception to this rule must be in urgent cases when he is absent on circuit in 
districts more distant from the officer making the reference than the seat of government. 
In such cases magistrates are authorized to address the government directly. C. O. Insp. 
Jails ZL. P. No. 43, May 12, 1856. 
2680. The treasurer is not to be allowed to derive any profits from the exchange — geychange of 


























into pice of rupees disbursed for the diet allowance of prisoners. The pice, at whatever “Pe into pice, 
rate they are procurable, are to be charged for at the actual rate at which they are purchas- 
ed. C. O. No. 270 of vol. 1. 
2681. The annexed diet table is in use in the Western Provinces. Diet, Wes: 
tern Provin- 
iene nn —— Ces. 
Py Daily Allowance. Twice a Week. 
3 | eae Seite seem Diet table. 
5) Denomination and Vegete-| oa ; 
class of prisoners. il in 
6 : Atta. | Dal. | Salt. | Pepper. |Wood. a - lieu of 
C) ee. 
es dal. 
ae Prisoners under sen ork a ofa | 1 head | 6 tog 1 fat phate i r 20 pelts on - 
eS ipa ; or of |Chs. 2.) tola or | per day 4 Chs.* | 3 tola. | Cee ee 
tence of labor, .. nacre 16 rice 8. 67 s grs. lor 36 grs. chs. tae ee to be cooked toge- 
B chitt 
9.) Prisoners under soe act prisoner ps im - se eae 
amination, non-la- : . ‘ . : chittacka to every member of 
boring women and{ | of rice. 2 do.| Ditto. ; Ditto. | Ditto.{ Ditto. | Ditto. mess, oF 74 users to avery muss 
boys under 15 yrs., Rice or other grain may he 
; set esp at oe discretion of 
1 civil surgeon and mugistrate. 
Hospital diet to Theseveral kinds of dal, att 
pa of four : 8 Ditto. | Ditto. | Ditto.} Ditto. | Ditto. | ana niaie, cre ne sullied avery 
FRLOS, cesesececece ulteruate week. 
4 4 2 Red wheut to be supplied 


sound and tree from insects. 


ee meee oe: 





Er et CS he Ea ene tT 





The atta to be carefully ground, and freed from bran in the proportion of 14 seer in Atta, 
every 40 seers of atta: 5 seers of barley may be added to every 35 seers of wheat. With due 
economy the diet of a prisoner should not cost more than 6 pie per day, though this must Cont of diet. 
of course vary in some degree with the price of food. 


The civil surgeon may adopt any one or more of the 4 fixed rates of hospital dietary ; Hospital distary. 
or prescribe extra items of hospital diet, furnishing the jailor every morning with a memo- 
randum of the total quantity of rations required. Rations will not be drawn for prisoners 
receiving extra diet. 


Two chittacks of chabena may be allowed to each laboring prisoner, when recommend- —_Chabena. 
ed by the civil surgeon. The parched grain is to be served out to the prisoners before 
they commence work in the morning, and it is left to their option to eat it then or 
afterwards. 
No deviation from this scale is permitted, unless the civil surgeon states that the lives aeaeviation from 
of the prisoners would be endangered by the delay in making a reference, in which case eee nee 
61 
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immediate effect is to be given tohis requisition, and a report made. C. O. Insp. Prisons 
W. P. No. 5, Jaly 1, 1847 ; and No, 33, June 28, 1852. 


gee nee 2682. In order to secure properly-ground food to all and every prisoner alike, the 
distributing ofi- — egoks should mix and knead the ration of atta with water in the presence of the distribut- 
ing officer, so as to prevent any sifting of the finer from the coarser parts of the meal. 


C. O. Insp. Prisons W. P. No. 5, July 1, 1847. 


wig te ee 2683. The plan of purchasing the wheat needed for consumption through a trusty 
agent,-and having it ground inside the jail by the prisoners themselves, is a valuable 
means of providing good nutritious diet in the place of adulterated food, and thus conducing 
to the improved health of the prisoners. But it must be borne in mind that trustworthy 
superintendence, and the unrelaxed personal exertions and scrutiny of the magisterial and 
medical authorities, are essential conditions of its success. (C. O. No. 88 of vol. 3, para. 5. 


What cooking 2684, Each mess of 20 prisoners is allowed one iron or wooden parat two feet broad, 
utensils are allow- ° ; ‘ * 
one batlohee of six seers weight, one tawa of two seers weight, and one iron karchul. 
These should be marked with the number of the mess. A prisoner not included in any 
mess should be allowed one batlohee, one thalee, one lota, onc katora, and one tawa. 
C. O. lusp. Prisons W. P. No. 5, July 1, 1847. 


Shaving. 2685. Asa general practice it is desirable that every criminal prisoner who is sen- 
tenced to imprisonment with labor, should, on final confirmation of the sentence, or 
expiration of the period of appeal without an appeal being preferred, have his head and 
face close shaved, and be subsequently shaved once every 15 days, by prisoners set apart 
for this duty. The Hindu will retain the sikha. The beard and moustaches of all pri- 
soners will be close trimmed. But magistrates are authorized to exempt from this rule 
those prisoners to whom they think that such a proceeding would be justly offensive or de- 
grading. Seikhs in the jails of Umballa, Loodiana, and Ferozepore are exempted from 
this rule, and mnust be similarly exempted wherever they may be imprisoned. It must be 
carefully borne in mind, however, that the rule is not, in any case, to be made the means 
of unnecessarily harrassing respectable men who may be imprisoned under sentences lia- 
ble to be reversed on appeal. C.O. Insp. Prisons W. P. No. 5, July 1, 1847. C. O. Insp. 
Jails Z. P. No. 52, October 2, 1856. 


Tobacco. 2686. It has been proved by a mass of positive testimony that the views of the most 
On Series ‘ eminent modern medical authorities upon the subject of the use of tobacco are correct—that 


it is a mere luxury; that its employment is not necessary for the performance of any natural 
function; and that it may, in a vast majority of cases, be abandoned at any time without 
detriment to health. Stringent measures are to be adopted to prevent the surreptitious use 
of tobacco, especially among out-door laboring prisoners.) Whenever it is detected, the 
guards in charge of the prisoners, upon whom it is found, or who have been caught in the 
act of smoking or chewing tobacco, are to be punished, as it is impossible for the prisoners 
to procure forbidden luxuries without connivance or neglect of duty on the part of the said 
guards; and the prisoners who are proved by sufficient evidence to have obtained tobacco 
are likewise to be subject to the proper penalty for a breach of jail discipline. Hajut prisoners, 


BOOK II.—CHAPTER VI.—-SECTION IV.—CLOTHING. S11 


are not to be exempted from the general prohibition against the use of tobacco. This order is 
not intended to interfere in any way with the power now possessed by medical officers of 
prescribing tobacco in hospital to such patients as may appear really to require it. It is 
hoped, however, that this power will be exercised with the greatest care and judgment, that 
the hospital may not become the resort of malingerers, and of those who are desirous of 
escaping the proper penalties of their crimes. CC. O. Insp. Prisons W. P, No. 32, June 24, 
1852. C. O. Insp. Jails ZL. P. No. 44, May 15, 1856. 

2687. The blankets or other clothes annually allowed to the prisoners, are to be 
served out at stated periods, and an account rendered of the old ones: care also is to be 
taken that the prisoners do not sell or dispose of them in any way. Jail rules, sect. 9, 


para. 25. 

2688. Arrangements ure always to be made to distribute warm clothing on the 1st 
October of each year, as blankets can be purchased cheaper then than in the cold weather, 
and the probable number that will be required can be calculated as early as in July. C. O. 
Insp, Jails Z. P. No. 7, July 18, 1854. Each prisoner is allowed one blanket in sum- 
mer, and two in winter, one of the two being new. C. O. Insp. Jails Z. P. No. 22, April 
26, 1855. 

2689. All prisoners in confinement during the cold season are to be furnished with 
blankets; but prisoners confined for short periods, when discharged, are to be required to 
give them up. The returned blankets, unless rendered unfit for use, are to be re-issued 
to other prisoners in similar predicament. C. O. No. 207 of vol. 2; and No. 93 of 
vol. 3. W. P. 

2690. Every female prisoner is to be supplied twice in the year with twelve yards of 
cotton cloth, and every male with eight yards, and one yard to serve asa gumcha. To 
those sentenced for less than six months, the magistrate is to issue only such quantity as he 
may consider necessary. All persons convicted of felony to wear prison clothing. Misde- 
meanants are to be allowed their own clothing. Old clothing is to be taken away when new 
is issued ; if very dirty, it should be destroyed; otherwise it should be made into massals, 
basket-pads, paper, or appropriated to any other use the magistrate may think proper. Cloth 
made in jails is to be charged at its bazar price; and care is to be taken that the darogahs 
do not charge an advanced rate for it to enhance their own commission. C. O. Insp. 
Jails Z. P. No. 2, May 26, 1854, and No. 28, November 15, 1855. This clothing is to 
be distributed on the 1st June, and 1st December. ©. O. Govt. Bengal, No. 1342, July 20, 
1853. 


2691. Each prisoner is to be allowed a piece of sacking for his bed 8 feet long by 24 
wide. This length will allow of one end being turned over to form a pillow; and strings 
should be attached to the other end, by means of which the prisoners will be able, when they 
rise in the morning, to tie up the bedding in a neatly rolled bundle. C. O. Insp. Jails 
L. P. No. 22, April 26, and No. 26, June 15, 1855. 


2692. All prisoners who are confined within the walls of the jail (as distinguished 
from those who are still permitted to work beyond its precincts) are to wear a distinctive 
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uniform dress, varying in its color according to the class of offenders to which the convict 
belongs. The following colors are to be adopted to mark the several classes of prisoners: 


No. CRIMES. Cotor. 
lst Class.—Dacoity, burglary, highway-robbery, child stealing, _ 
poison, and theft with wounding, ...... iessapetenvenwin soeeecee: 
2nd Ditto.—Cattle stealing, theft, possessing stolen property — Indi 
eis ndigo. 
bad-livelihood, COCO OOHOEM See Se eHHEAH HHS RAAHETAHAEHSHSHHOHO EHS HR SEH RLEEEOEE 
3rd Ditto.—Forgery, counterfeiting base coin, perjury, breach of custom 
Red. 
Jaws, IrQUd , OC QC s scedsesstaieieussneeceiseesevasinewens s@edeunes 
4th Ditto.—Assault with wounding, simple assault, abusive language, ...... White. 


5th Ditto.—Culpable homicide, affray with ditto, simple ditto, aggravated) | Garoo or 
assault, and trespass, light Red. 


Convicts working on the roads beyond the jail are for the present to continue to wear 


the yellow uniform which is generally recognized throughout the country as the prison dress. 
C. O. Insp. Prisons W. P. No. 64 of 1855. 


SCHOSKCSHRASSEHHSHSSHHHESHEHHHHSHCS SEH HOEHOEHAREE HEEB AHEAEEEE 


2693. Every male prisoner is to be allowed two dhoties, one mirzai, one angocha, 
and one blanket: and each female two lengahs, two koortees, one chudder. A tat-puttee 
bedding, six feet by two, is to be allowed to each prisoner; and on the 20th September a 
blanket coat and an additional blanket are to be served to each, the latter articles being 
taken back at the end of the cold weather, and stored for another season. Extra tat-puttee 
beddings, and extra blankets marked H and numbered consecutively, are to be allowed to 
every hospital. C.O. Insp. Prisons W. P. No. 5, July 1, 1847. If aprisoner has not 
retained the blanket allowed to him during the year, a second should be supplied to him on 
the 15th November. C. QO. Insp. Prisons W. P. No. 20, August 8, 1849, 


2694. The several magistrates throughout the Lower and Western provinces are 
authorized to furnish to the prisoners under examination, or committed for trial, and 
generally to all other prisoners who may from indigence be unable to supply themselves, 
the same quantity and description of clothing asis at present, or may hereafter be, autho- 
rized for those prisoners who are strictly denominated convicts. The magistrate is to exer- 
cise his discretion in farnishing such articles for the prisoners above alluded to, with refer- 
ence to their real wants and necessities, whether at the time at which the prisoners are 
first brought in, or at any other periods daring their confinement. The magistrates of the 
several stations within the Western provinces are authorized to furnish annually an addi- 
tional blanket. C. O. No. 209 of vol. 1. 
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SECTION V. 


OF FETTERS AND OFFENCES. 


2695. In all cases wherein no specific orders are issued, either by the nizamut adawlut 
or the sessions court, for the confinement of a prisoner with or without irons, the magistrate 
is at liberty to exercise his own discretion, and to direct the prisoner to be confined in fetters 
or not, according as the same appears to him proper or necessary for his safe custody, from 
the nature and circumstances of the case, considered with the prisoner’s rank and former 
condition in life. C. O. No. 122 of vol. 1. 


2696. So, the magistrates may use their discretion in imposing fetters on native sol- 
diers and camp-followers, who are made over to the civil authorities to undergo sentences 
of imprisonment adjudged against them by courts martial. C.O. No. 155 of vol. 3. W P. 


2697. The rules of sect. 3, Reg. II. 1834 (which exempt prisoners from labor in cer- 
tain cases on payment of a fine) do not interfere with the general discretion vested in 
magistrates of imposing fetters, or otherwise restraining refractory prisoners. Reg, II. 1834, 
sect. 4. 

2698. The magistrates are not to impose fetters on persons confined for misdemeanors, 
except in the event of special necessity arising out of bad conduct of the offender during his 
imprisonment, which may make such restraint indispensable for his security : when, there- 
fore, the magistrate places fetters under this restriction on any person convicted of mis- 
demeanor, he is to record on his proceedings the grounds of the measure in each case. C. O. 
Nos. 217 and 223, L. P. and No. 224 W. P. of vol. 1. 


2699. Female prisoners are not to be subjected to irons, except in cases where some 
special necessity exists for their use, as a precautionary measure, such as by way of security 
to prevent escape. C. O. No. 31 of vol. 3. 


2700. The fetters generally used in the public jails are to be of a light and uniform 
construction; and no fetters exceeding the usual size and weight are to be put upona 
prisoner without the special sanction of the magistrate. Jail rules, sect. 9, para. 10. 


2701. The fetters are to consist of two bars connected by a moveable ring, and fasten- 
ed to the legs by rings in such 9 manner as to allow sufficient freedom of motion; and those 
in ordinary use are not to exceed in weight one seer and a half, the seer being that of eighty 
siccas. The magistrate may cause fetters of less weight to be used whenever it appears safe 
and proper, with reference to a prisoner's age, size, strength, state of health, or to his general 
behaviour and character. This rule, however, is not meant to preclude the use of heavier 
fetters in cases of an attempt to escape, or disorderly conduct, for which the substicution of 


heavy fetters is expressly authorized by section 6, Reg. XIV. 1816, ©. O. No. 207 of vol. 1. 
6 « 
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2702. The irons worn by prisoners, and more especially the rings around their limbs, 
are at all times to be kept bright and polished. All sordes and dirt are to be carefully 
removed and prevented from remaining in contact with the skin of the convicts. The civil 
surgeon is occasionally to examine, and to record the state in which he finds them for the 
information and orders of the magistrate. C. O. Insp. Jails Z. P. No. 29, December 
24, 1855. 


27038. In order to protect the legs of the convicts from ulceration in consequence of 
the friction of the fetters, the magistrate is directed to cause every convict in the jail, con- 
fined in fetters, to wear leather gaiters or mozehs, extending a few inches above the ankle; 
and to enjoin the guards to be careful that the convicts do not take them off while out at 
their work. Care is to be taken that the rings of the fetters, placed on newly admitted 
convicts, are quite clean, and freed from all asperities arising from dirt or rust or carelessness 
in the original construction. If ulceration ensues at any time, the fetters should be imme- 
diately removed. Magistrates are at liberty to use their discretion in substituting chains for 
the long iron links generally in use; but it seems doubtful whether the security of the pri- 
soners might not be diminished by the adoption of chains,—as the chains might be sooner 
cut through, unless the links were made of a ghickness which would add materially to their 
weight. C. O. Nos. 38 and 95 of vol. 2. 


2704. Handcuffs and neck-chains may be used occasionally for prisoners evincing a 
refractory disposition; but except in cases of emergency, the necessity for them is to be 
previously reported for the orders of the magistrate. Jail rules, sect. 9, para. 11. 


2705. The practice of placing an iron ring round one ankle of prisoners sentenced to 
imprisonment without labor and irons, or to imprisonment with labor but without irons, is 
prohibited as a general measure. Prisoners should be dealt with in jails in strict accord- 
ance with the terms of the sentences judicially passed upon them; and if, in cases of 
infraction of jail discipline or refractory conduct, it may be found necessary to put irons or 
rings upon prisoners of any description, the magistrate is immediately to place on record in 
the jail order book the reasons which have induced him to order their imposition. C. O. 
Insp. Jails ZL. P. May 21, 1856. 


2706. The construction of substantial jails in each jurisdiction having rendered it 
unnecessary for the safe custody of prisoners in such jails that they should be confined in 
stocks, except in special cases of exigency, the ordinary use of stocks in the public jails 
is strictly prohibited. Ifat any time a magistrate, under special circumstances, considers 
the temporary.use of stocks to be indispensably requisite for the custody of any of the 
prisoners under his charge, he is authorized to direct the dame; but is immediately to 
transmit a fall report of the case for the information and orders of the session judge. C, O. 
No. 183 of vol. 1. 


2707. The jailor is not without a special order from the magistrate to take off the 


magistrate. irons of any prisoner, except in case of any sudden emergency not admitting of the delay 


of a reference to the magistrate, or when prisoners are confined in the infirmary in too 
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weak a state to bear the weight of their irons; and such cases, when they occur, are to be 
immediately reported to the magistrate. Jail rules, sect. 9, para. 13. 


2708. The fetters of the prisoners are to be examined by the jailor or his deputy 
before they are put into the ward. And he is at the same time to enjoin on the convicts the 
necessity of keeping the rings clean, and to bring to the notice of the magistrate any instances 
of their disobeying this order. ©. O. No. 95 of vol. 2. Jail rules, sect. 9, para. 12. 


2709. Any convict who is found to have loosened his irons, is to be fettered with 
handcuffs and neck-chains. Jail rules, sect. 9, para. 32. 


2710. If any prisoner makes a riot and disturbance, or attempts to resist any of the 
guard, he is immediately to be put in chains and handcuffs, and the circumstances of the 
case are to be reported to the magistrate. Juil rules, sect. 9, para. 27. And the imposition 
of handcuffs under such circumstances by order of the magistrate is no bar to a sentence 
by a competent court on a formal trial for such riot. Reports Z. P. 1852, part 1, page 596. 


2711. For the purpose of enabling the magistrate to maintain good order and disci- 
pline among the prisoners confined in the public jails, or other authorized places of con- 
finement, and to enforce a due observance of the prescribed rules by the employment of 
the prisoners under their charge, they are vested with authority to punish, on a summary 
inquiry, the offences below specified. Reg. XIV. 1816, sect. 4. 


2712. A contumacious refusal to work by any prisoner sentenced to hard labor, or 
though not so sentenced who is subject to labor under any provision in the regulations, or 
under the discretion declared to be vested in the magistrate, by the orders of the court of 
nizamut adawlut, with respect to prisoners not exempted from labor by the sentences of the 
criminal courts, and not incapable of bodily labor from age, sickness, or other infirmity. 
Reg. XIV. 1816, sect. 5, cl. 1. 


2713. Wilful neglect and indolence in the perfurmance of any prescribed work by a 
prisoner subject to labor, as described in the above clause, especially after previous admonition. 
Reg. XIV. 1816, sect. 5, cl. 2. 


2714. Wilful disobedience to any of the written rules for the observance of prisoners 
and internal economy of a public jail, which have been translated into the current language 
of the country, and suspended on a board within the jail for general information, as directed 
in the printed jail rules now in force. Reg. XIV. 1816, sect. 5, cl. 3. 


2715. Refractory behaviour by prisoners; such as resistance to the jailor, guards, or 
other public officers, in the regular discharge of their proper functions; abusive language 
to any such officers; and generally, any culpable behaviour towards them which does not 
involve a serious act of criminality, such as cannot be duly punished by the magistrates, 
and should therefore be brought before the sessions court. Reg. XIV. 1816, sect. 5, 
cl. 4. 

2716. Any other instance of disorderly conduct by a prisoner; such as riot, insurrec- 
tion, attempt to escape, taking off, or loosening or attempting to loosen by filing, cutting 
or otherwise, his own irons, or those of other prisoners, with a view to escape; conspiring 
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with other prisoners for the purpose of insurrection or escape, or for any other criminal 
purpose ; abusing or assaulting another prisoner ; and generally any misconduct committed 
by a prisoner whilst in custody, which under the regulations in force, or from its aggra- 
vated nature, does not exceed the competency of the magistrate, and is therefore more 
properly cognizable by the sessions court. Reg. XIV. 1816, sect. 5, cl. 5. 


2717. Prisoners disabling themselves for labor are guilty of a breach of prison disci- 
pline, and as such are punishable by the magistrate under the general rules laid down for 
the management of public jails. Const. No. 1152. 


2718. The powers vested in the magistrates for the punishment of the offences speci- 
fied in the preceding ysection, which on a summary inquiry appear to have been committed 
by any of the prisoners under their charge, are declared to be as follows; due regard 
being had to the nature of the offence, the condition of the prisoner, and every other just 
consideration applicable to the case. Reg. XIV. 1816, sect. 6, cl. 1. 


2719. In cases of a contumacious refusal to work, or of wilful neglect and indolence 
in the performance of any prescribed work, within the first and second clause of section 
5 of this regulation, the magistrate may cause the prisoner to be moderately corrected 
with a rattan [in certain cases, see below]; and in the instance of a prisoner's pertinaci- 
ously refusing to work, may likewise order his diet allowance to be reduced, in such degree 


as is consistent with his support, until he performs the work required from him. Reg. XIV. 
1816, sect. 6, cl. 2. 


2720. The offences specified in the third, fourth, and fifth clauses of the preceding 
section are punishable, according to the nature and circumstances of the case, by stripes 
with a rattan, not exceeding the general limitation prescribed for this mode of punishment 
by a magistrate, viz. thirty rattans [in certain cases, see below], or by close and as far as 
practicable by solitary confinement ; or when a prisoner has attempted to escape, by the 
substitution of heavy fetters for those in ordinary use, which are directed by the jail rules 
to be of alight and uniform construction ; by the temporary addition of neck-chains of a 
moderate weight, when the prisoner has been refractory or turbulent, or guilty of any act 
of violence ; and in aggravated or emergent cases of this nature, by the further restraint 
of handcuffs, whilst such restraint, which is never to be imposed without necessity, appears 
to be requisite for the safeguard of the prisoner, or to prevent his doing mischief to others. 
Reg. XIV. 1816, sect. 6, cl. 3. 


2721. Within the territories subject to the government of the East India Company, 
except within the local limits of the jurisdiction of the supreme court, and except within the 
settlements of the Straits of Malacca, any convict sentenced to imprisonment for life, or to 
transportation for life, who does any act, with the intention of thereby causing, or with the 
knowledge that he or she is likely thereby to cause the death of any person, is, upon convic- 
tion thereof before the sessions court, subject to confirmation by the sudder court, to be pun- 
ished with death or with transportation for life, or with corporal punishment not exceeding 
39 stripes, whether such convict does or does not by such act cause the death of any person. 
Act XVIII 1845, sect. 1. 
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9722. Any such convict as aforesaid, who commits any offence whatever, other than 

the offences mentioned in the preceding section, or who is guilty of violent or disorderly con- 
duct, after having been punished by the order of the superintendent of the jail in which ho or 
she is confined, is, upon conviction thereof before the sessions court, subject if the sentence be 
for transportation for life to confirmation by the sudder court, to be punished with transporta- 
tion for life, or with corporal punishment not exceeding 39 stripes. Act XVIII. 1845, sect. 2. 


2723. The provisions of cl. 1, sect. 2, Reg. II. 1834 (which rescinds the power 
to pass sentence of corporal punishment) do not exempt convicts sentenced to labor in irons 
from such moderate corporal punishment during their imprisonment, as is unavoidable for 
the maintenance of the discipline of the jails, Reg. II. 1834, sect. 6. : 

2724. Under the above provision, all offences which are opposed to the maintenance 
of discipline in the public jails (as those enumerated in sect. 5, Reg. XIV. 1816) are, when 
committed by convicts sentenced to labor in irons, punishable with stripes; butit is to be 
borne in mind, that such punishment must be moderate, and that it should be inflicted only 
when it is thought to be unavoidable for the maintenance of the discipline of the jails.(a) 
C. O. No. 235 of vol. 3. 

2725. Corporal punishment is to be inflicted in the presence either of the magistrate 
or of his assistant ; and the office of superintending the infliction of stripes is never to be 
deputed to a native ministerial officer. C. O. No. 59 of vol. 2. 


2726. No prisoner is to be flogged without the opinion of the civil surgeon being first 
taken as to whether the case be one in which that punishment can be safely administered. 
As a general rule, stripes should be inflicted upon the breech and not upon the back, proper 
measures being adopted to guard against the blows fulling upon any other than the part 
intended to receive them. C. O. Govt. Bengal, No. 1019, May 13, 1852. 

2727. No female is to be sentenced to corporal punishment by stripes. 
1825, sect. 3. 

2728. The powers vested in magistrates by the above rules may, of course, be exer- 
cised by joint magistrates, and assistant magistrates, who are not stationed at the same 
place with the magistrates, and who under the general regulations are invested with the 
authority of magistrates, with respect to prisoners under their immediate charge. ‘The 
magistrates are further empowered to refer to their assistants at the sudder stations any 
cases within the provisions of this regulation: observing the rule prescribed in section 21, 
Reg. IX. 1807*, viz. that the order of reference direct whether the assistant is to submit 
his proceedings for the magistrate’s decision, or to pass his own determination on the case 
referred to him. If the assistant be authorized to determine the case referred to him, he is 
empowered to pass the same order as might have been passed by the magistrate; but his 
decision is open to revision [on appeal] by the magistrate, if the latter see cause for it, as 
provided in the section above cited with respect to all judgments passed by the assistant to a 
magistrate, who is not vested with the fall powers of magistrate. Reg. XIV. 1816, sect. 7. 


Reg. XII. 


(6) This order rescinds C. O. No. 1 of vol. 8, which made it imperative that the corporal punishment should be inflicted 
at the moment, following so immediately on the offence, as to deter others by the force of example. 
6 1 


Such 
guilty of other vio. 
lent or disorderly 
acts, how punish- 
able. 


Laboring prison- 
ers are still liable 
to corporal pun- 
ishment ; 


but it must be mo- 
derate, and only in 
unavoidable cases. 


The infliction 
must b: ‘ 
tended | 
gistrate, or his 
assistant. 


Examination by 
surgeon before 
punishment. 


Stripes to be in- 
flicted on the 
breech. 


Females are nut 
Hable to corporal 
punishment, 


Powor of joint 
magistrate and as- 
sistant in such cas- 
Gs. 


* o. para, wel, 


tT v. para, 1849. 


4 


inad- 


But he cannot 
both punish and 
commit. 


Judge cannot in- 
flict corporal pun- 


ishment. 


Example of pun- 
ishment. 


Precedent of riot 
and insurrection in 
jail. 


Records to be 
kept of such cases. 


518 OF JAILS. 


2729. Ifin any case the magistrate considers the punishment he is authorized to 
inflict inadequate to the offence, he is to commit the prisoners to take theirtrial before the 
sessions court. Const. No. 85. 


2730. Prisoners punished by the magistrate for breach of jail discipline cannot be 
committed to the sessions for the same offence, as any further punishment would be cumula- 
tive and therefore illegal. N. A. R. vol. 6, page 58. 


2731. It is not competent to a session judge to award stripes under sect. 6, Reg. IT. 


1834, that power being vested solely in the magistrate for the maintenance of discipline in 
the jail. Const. No. 1302. 


2732. A prisoner confined in jail under sentence of 7 years’ imprisonment without 
labor, was convicted of making an assault on the magistrate, while in the execution of his 
duty; and sentenced to receive 15 corahs, and to be imprisoned in handcuffs and fetters 
for the space of 7 years in addition to his former sentence, and to be kept to hard labor: 
but the magistrate was allowed to relax the restraint of handcuffs, whenever from the 
prisoner’s behaviour he might consider it safe to do so. N. A.R. vol. 1, page 329. 


2733. A prisoner, under sentence of 14 years’ imprisonment, was convicted of attacking 
the magistrate, while in the execution of his duty, and striking the jailor and the jemadar, 
and sentenced under sect. 7, Reg. LIII. 1803, to transportation for life. Reports L. P. 
1853, part 2, page 152. 


2734. The life-convicts in the Alipore jail attacked the magistrate, jailor, and guards. 
The two principals were convicted of assaulting the jailor in the execution of his duty with 
the intent to cause his death, and were sentenced capitally. The remaining prisoners were 
convicted of aiding and abetting in the attack on the magistrate and his officers, severely 
wounding them, and of having joined in such attack with the intent of causing death, or with 


the knowledge that they were likely to cause death, and were sentenced to transportation for 
life. Reports LZ. P. 1852, part 1, page 295. 


2735. The prisoners, while convicts under confinement in the Alipore jail, assaulted and 
wounded some of the other convicts, and were sentenced, the ringleader to transportation for 
life (13 years’ of his former sentence being still unexpired), and the remainder to additional 
imprisonment for 3 years. Reports Z. P. 1852, part 1, page 596. In a similar case the 
ringleaders were sentenced to 7 years’, and the others to 5 years’ additional imprisonment. 
Reports L. P. 1852, part 1, page 605. 


2736. The prisoners, convicts, were convicted of riot and insurrection in jail, and sen. 
tenced, the leader to imprisonment with labor and irons in transportation for life, and the others 
to imprisonment with labor and irons in banishment for 14 years. N. A. R. vol. 6, page 61. 


2737. It is not necessary go,make a detailed record of the evidence, or of any part 
of the proceedings, held in the summary inquiries authorized by this regulation; nor is it 
requisite to examine witnesses upon oath, except in cases of a serious nature, involving 
offences specifically provided for by the general rules in force for the administration of 
criminal justice. But a record is to be kept of every summary conviction and punishment ; 
stating the name of the prisoner; the offence charged against him; the substance of the 
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evidence and conviction; or the magistrate’s personal view when the facts of the case have 
taken place within his view; and the punishment ordered with the date‘of the order; to 
be signed by the public officer by whom it is passed. The record so authenticated is to 
be kept ready for the inspection of the session j udge on his visiting the jail, that a refer- 
ence may be made to it in the event of any complaints being preferred by the prisoners. 
Should the session judge see cause to disapprove the order of a magistrate, or his assistant, 
in any instance, he is to notice the same to the magistrate, with any instructions which appear 
necessary, and are consistent with the regulations in force; or if the magistrate, or his as- 
sistant, appears in any instance to have been guilty of any gross neglect, or other misconduct, 
such as is required to be reported to the nizamut adawlut by sect. 63, Reg. IX. 1793 (Ced. 
Prov, sect. 30, Reg. VII. 1803)* or by any other regulation in force, the judge after calling 
for any requisite explanation is to report the same accordingly. Reg. XIV. 1816, sect. 8. 


2738. No appeal lies to the session judge from the order of a magistrate passed under 
Reg. XIV. 1816. The penal provisions of that regulation are not repealed by Act XVIII. 
1844, which regards merely arrangements of executive control and superintendence. Sec- 
tion 2 of the Act quoted by no means confers an unlimited authority on the government to 
direct the infliction of such punishments within jails as it pleases. Letter of Nizamut Adawlut 
to Judge of Bakergunj, No. 295, March 24, 1853. 


SECTION VI. 
OF ESCAPE. 


27389. The magistrate is to keep up, and regularly revise, in the vernacular language, 
a register of the names of convicts who have broken jail, or have otherwise effected their 
escape, in the annexed form. A copy of this register is to be forwarded on the lst 
of January and the lst of July in each year, to the superintendent of police. 


Register of convicts who have broken jail, or have otherwise effected their escape. 





Date ofappre- | Mo. of case; the year 
2 a ehgan Name of Sup eget Supposed usual cme hension, sur- j in which it is sector: 
wo neveree| gate, | ewer [Smt ie| pice of re | rin appre | Fender, oe es od inva par 
caped from jail. hension. death. record is to be found. 


|| [ft fl 


Reg. IIL 1812, sect. 9, cl. 1 and 2. 


2740. A half yearly return is to be made to office of inspector of prisons on the 
ist of January and Ist of Jaly in the subjoined tabular form, shewing the number of convicts 
who have broken jail during the 20 years preceding and are still at large. Persons, who 
escaped more than 20 years since, may be inserted, if special reasons exist. When any such 
convict is re-captured, his name should not be omitted from the next succeeding return, but 
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the fact of his apprehension should be mentioned in the column of remarks and his name 
struck out of the subsequent lists. 


| 

Description of 
the convict’s per- 
sonal appearance. 


Name of convict. Offence of which) Date and cir-| Amount of a 
Father's name, caste, he was convicted, sen-icumstances of es-|ward offered. 
village to which he tence, anddateof sen-jcape. 
belongs, pergunnah, tence. 


and zillah. 


Remarks. 





C. O. Insp. Prisons W. P. Nos. 60 and 68 of 1855. 


2741. Government requires that proper vigilance should be exercised in preventing 
the escape of prisoners from jail. The particulars of each escape are to be explained in 
the monthly returns. C. O. Govt. Bengal, No. 1868, October 20, 1849. 


2742, To prevent the escape of prisoners from jail by feigning themselves dead, the 
magistrate is not to allow the removal of the bodies of prisoners who die in jail, until an 
inquest has been held on them by the native surgeon of the station, and such other persons 
as the magistrate appoints for the purpose, and the result of such inquest regularly reported. 


C. O. No. 26 of vol. 1. 


2743. In any case in which there appears to the native doctor, or other officers asso- 
ciated with him, to be the slightest doubt with regard to the actual death of a prisoner 
the body is not to be removed until it has been examined by the civil surgeon himself 
But surgeons are not to be required to inspect previously to their removal the bodies of 
all prisoners reported to have died in the jail. C.O. No. 204 of vol. 1. 


2744. All proceedipgs held by magistrates in regard to the escape of prisoners, as well 
as any proceedings respecting the conduct of the guards from whose custody the escape has 
been effected are to be submitted for the inspection and orders of the session judge. 
Reg. XVII. 1816, sect. 14, cl. 1. Const. No. 1162. 7 


2745. The magistrates are to communicate to the superintendents of police of their 
respective divisions all instances of convicts breaking jail before the expiration of the period of 
their sentences, as well as every instance in which 8 prisoner in custody, during examination, 
or commitment for trial, or under requisition of security for good behaviour, effects his escape ; 
transmitting for the information of the superintendent of police a copy or extract of the pro- 
ceedings holden by them on such occasion, together with information of the measures taken to 
re-apprehend the persons who have escaped; and stating at the same time whether in their 
opinion it is advisable to offer any reward for the re-apprehension of such persons, and if go 
the amount of such reward. Reg. XVII. 1816, sect. 14, cl. 2. 


2746. The reports regarding the escape of prisoners to the session judges and the 
superintendents of police, required from magistrates by the above provisions, are to be forward- 
ed as heretofore (before the passing of Act XVIII. 1844]. But the power of sanctioning 
rewards for the re-apprehension of escaped prisoners is transferred from the superintendents of 
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police to the. magistrates, who are authorized to proclaim rewards in such cases to the extent 
of 50 rupees. Incases where it is deemed expedient to offer a higher reward than the above, 
the magistrates are to report the circumstances direct to government for its sanction. In 
cases however in which heinous offenders have escaped, or on occasions of emergency, the 
magistrates are to exercise a discretion, as heretofore, in offering a reward not exceeding 
100 rupees, reporting the offer for the confirmation of government. CO. O. Govt. Bengal 
No. 1072, October 10, 1844, para. 9. 

2747. All applications for the issue of rewards for the recovery of escaped convicts 
from the jails under the inpector of prisons must in the Western Provinces be made to that 
officer who is authorized to sanction such offers to an amount not exceeding 100 rupees in 
each case. Where larger offers are proposed, the inspector will report the case for the 
previous sanction of government. Govt. Order W. P. No. 149, January 18, 1851. 

2748. Inthe Western provinces magistrates are required, on the escape of a convict 
for whose re-apprehension a reward has been sanctioned of 100 rupees or upwards, to 
forward without delay a notification in annexed form for publication in the Agra government 
gazette, accompanying the same with a translation into Oordoo. 


Descriptive roll of convict sentenced to imprisonment for life (or years) who escaped from 
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2749. The superintendent of police is to employ, in concert with the magistrate, the 
means which he considers best adapted to effect the re-apprehension of the offender. Reg. 
XVII. 1816, sect. 14, cl. 3. 


2750. The cases of convicts, or of prisoners ordered to be confined till they give 
security for good behaviour, who effect their escape while under sentence, or order of im- 
prisonment, from a jail or other place of confinement, or from the custody of their guards, 
are cognizable by the magistrate ; and upon conviction, the magistrate is empowered to 
sentence the offenders to corporal punishment not exceeding thirty stripes with a ratan, 
and (if sentenced to a limited period of imprisonment) to suffer such period of imprisonment 
beyond the unexpired term of their original sentence, as he judges proper, provided, however, 
that such additional imprisonment is in no case to exceed the period of two years. If the pri- 
soner is in confinement under an order to find security for good behaviour, he may be sentenced 


to imprisonment for a specific term not exceeding two years. Reg. XII. 1818, sect. 5, cl. 1. 
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2751. A magistrate may sentence a prisoner, convicted of escaping, to one year’s 


imprisonment in lieu of stripes, in addition to the term he is authorized to award under the 
above provisions. Const. No. 1184. 


2752. But under the terms of the exception contained in sect. 6, Reg. II. 1834, the 
magistrate is not precluded by sect. 2 of that regulation from awarding stripes to persons 


convicted of any of the offences enumerated in these provisions. C. O. No. 14, November 
13, 1846. ( This rescinds Const. No. 993.) 


2753. Five convicts were tried for heading an insurrection in the Deegah peniten- 
tiary, in which the magistrate’s authority was resisted, and his life placed in danger, and 
were convicted ; but no punishment was awarded, because the magistrate had inflicted 
corporal punishment, previous to commitment, for breach of jail discipline ; and any 


sentence would therefore have been a second punishment for one and the same offence. 
N. A. R. vol. 6, page 58. 


2754. The cases of prisoners apprehended and detained in custody under examina- 
tion on charges of a criminal nature, but not admitted to bail, who effect their escape from 
a jail or other place of confinement, or from the custody of their guards, are also cognizable 
by the magistrates ; and such prisoners, being duly convicted of the offence in question, 


are liable to a sentence of imprisonment in no case exceeding six months. Reg. XII. 
1818, sect. 5, cl. 2. 


2755. A prisoner in the hajut-tujveez jail, convicted of making his escape from the 
Bareilly jail during an insurrection of the prisoners, in which several persons were killed and 
wounded, there being, however, no proof that he had been actively concerned in the insur- 
rection, was sentenced to imprisonment for 5 years with hard labor. N. A. R. vol. 1, page 346. 

2756. A prisoner was convicted and sentenced by the sessions court, but the issue of 
the warrant was stayed pending a reference regarding other prisoners in the same case 
to the nizamut adawlut : before ordera were received on the reference, the prisoner made 


his escape from jail. Held that he was punishable by the magistrate as a convict under the 
above provisions. Const. No. 1246. 


2757. When the magistrate sentences any person under these provisions to a longer 
period of imprisonment than six months, he is to report the case to the session judge ; and 
the powers vested in the session judge, and the nizamut adawlut, with regard to the revision 
of sentences and orders passed by the magistrates, are applicable to all sentences and 
orders passed by the magistrate under this regulation. Reg. XII. 1818, sect. 6, cl. 1. 


2758. The superintendents of police, and officers vested with the powers of joint 
magistrate, are competent to exercise the same powers and functions as are entrusted to 
the magistrates by the above provisions. Reg. XII. 1818, sect. 6, cl. 2. 


2759. The rules contained in the two preceding clauses [paras. 275Q and 2754] are 
not, however, to be considered applicable to the cases of convicts, or other prisoners, who 
in effecting their escape, or in attempting to effect their escape, are guilty of such a 
degree of violence towards their guards or other individuals, as may in its consequences 
involve the death, wounding, or severe personal injury of any person or persons. In all 
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cases of that nature, it is the duty of the magistrate to commit the offender to take his trial 
before the sessions court. Reg. XII. 1818, sect. 5, cl. 3. 

2760. Any persons brought to trial before the sessions court [under the above pro- 
vision] are liable on conviction to such further punishment, in addition to their former 
sentences, as may be adjudged against them, on consideration of the circumstances of the 
case, under the provisions contained in this regulation. Reg. LIII. 1803, sect. 9, cl. 1. 


Punishment in 
euch cases. 


2761. When the escape of a convict is not attended with violence, it is not compe- nonteeiatate can. 
° » UNiess 
tent to the magistrate to commit him to the sessions, although he may have been several escape is attended 


times previously convicted of that offence. The magistrate must himself dispose of the mie ViGhenee 
case. Const. No. 501. N. A. R. vol. 6, page 187. 

2762. A prisoner effecting his escape while under commitment cannot, on his re-ap- for 
prehension, be committed on the original charge and on a second count forthe escape. A }* | 
second count should charge some act arising out of the same circumstances as the ofiginal ‘2° o"eiual offence, 
or first count. N. A. R. vol. 6, page 75. 

2763. A prisoner sentenced to imprisonment for escaping from jail is entitled to — Prisoners under 


sentence for escape 


exemption from labor, on payment of a fine, for the period of his confinement for that may be exempted 
from labor on pay- 


specific offence. Const. No. 1215. ment of fine. 


2764. A prisoner sentenced by the session judge to fine and imprisonment appealed 
to the nizamut adawlut, and was admitted to bail pending the appeal; he absconded and 
the bail waa forfeited. Held that his property was not liable to forfeiture for evasion of 
process, under Reg. XI. 1796 and sect. 26, Reg. XX. 1817, which are applicable only to 
persons charged with a crime, but not convicted ; but that he must be proceeded against 
as an absconded convict. Const. No. 1124. 
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2765. Any convict, under sentence of transportation for life, who has been transported From trans- 
to any place beyond sea, and escapes from such place of transportation, and returns without Sraheaitdnts 
permission to Bengal, or to any part of the Company’s territory under the presidency of for life, the punish 
Bengal, is on conviction thereof, to the satisfaction of the nizamut adawlut, and if no death. 
circumstances appear to that court to render such convict an object of mercy, to be adjudged 


to suffer death. Reg. LIII. 1803, sect. 9, cl. 2. 


2766. A futwa must be taken on trial of convicts for escape under the above provi- Rntwe aust be 
sions. Const. No. 47. 


2767. <A convict under sentence of transportation for life made his escape from Prince ss examples ot pans 
of Wales's Island, ana returned to Bengal. The court, not considering him to be a proper- ing from tranaport- 
object of capital punishment (on what account does not appear) sentenced him to 39 korahs 
and to be again transported. N. A. R. vol. 1, page 231. , 

2768. A prisonor was convicted of making his escape from ship-board, while on his 


way to the place to which he had been sentenced to be transported. Sentence: —25 strokes of 
a ratan, and his former sentence to be considered in full force. N. A. R. vol. 3, page 168. 


t 


2769. A prisoher was convicted of returning from Prince of Wales’s Island, where he 
was under sentence of transportation for life. The advanced age of the prisoner (90 years) 
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was held to be a bar to capital or corporal punisliment; and he was ordered to be trans- 
ported again to the place whence he had returned. N. A. R. vol. 4, page 142. 


2770. Aconvict who escaped, and returned from transportation to the place of his 
birth, was sentenced again to transportation for life with hard labor. One judge proposed 
death, but it was considered unnecessary and inexpedient. Another judge proposed that he 
should be sentenced, in addition to re-transportation, to be double ironed and kept to the 
hardest labor of which the system of jail discipline admits, for 2 years; but the other judges 
held that such a sentence was beyond their competency. Reports LZ. P. 1853, part 1, page 3. 


2771. All guards of whatever description, having the custody of convicts who escape, 
and who appear on the magistrate’s enquiry to have been guilty of wilful neglect, are to be 
immediately dismissed from the public service; and, should any connivance or further 
criminality appear against thern, are tobe committed or held to bail, according to the cir- 
cumstances of the case, for trial before the sessions court, that, on conviction, they may 
receive the punishment which the law directs. Beng. and Ben. Reg, Il. 1799, sect. 6. 
Ced. Prov. Reg. VIII. 1803, sect. 23. 


2772. The above provision is extended to guards in charge of prisoners who escape 
from custody, whether before or after conviction; but is not applicable to military guards 
from the provincial battalions (while such battalions continue subject to military law) or 
from any regular corps of the army. Whenever it appears to the magistrate that a guard, 
furnished from any corps subject to martial law, has been guilty of wilful neglect in guarding 
the prisoners under his charge, or of connivance at the escape, or the attempt to escape, of 
any prisoner, or of any other act of a criminal nature in the discharge of his duty, the magis- 
trate is to cause the offender to be delivered over to the officer commanding the detachment 
to which he belongs with a charge in writing, that he may be tried and punished on convic- 


tion by a court martial. Beng. and Ben. Reg. XI. 1806, sect. 10, cl. 2. Ced, Prov. Reg. 
VIII. 1805, sect. 14, cl. 5. 


2773. A magistrate may punish a burkundaz found guilty of gross neglect or conni- 
vance in the escape of a prisoner by fine and imprisonment under the provisions of sect, 
19, Reg. IX. 1807, instead of committing the case to the sessions under the above provision ; 
but if he thinks the sentence which he is thereby authorized to pass insufficient, he should 
proceed to commit the offender. Const. Nos. 206 and 1131. 


2774. A magistrate is not authorized under cl. 5, sect. 5, Reg. VIII. 1809, to adjudge 
a burkundaz, from whose custody a prisoner has escaped, to pay a fine equal to 3 months’ 


salary. The court ordered the restitution of what had been levied exceeding one month’s 
salary. Const. No. 192. 


2775. A magistrate is not authorized under Reg. XIV. 1816, or any other enact- 
ment, to sentence to hard labor a burkundaz found guilty merely of neglect of duty, as in 
conniving at the escape of a prisoner. Const. No. 712. 


2776. <As burkundazes, chokeedars, &c., found guilty of neglect of duty, were 
not formerly liable to stripes in addition to imprisonment, the provisions of Reg. IL 
1834, in prohibiting the infliction of stripes, do not authorize an addition to the period of im- 
prisonment to which they were liable previous to the issue of that enactment. Const. No. 923, 


BOOK I11.—-CHAPTER VI.—-SECTION VI.~——ESCAPE. 525 


2777. The superintendent of police cannot exercise “any authority over the guards of auperatendent of 


oe has no power 
prisoners effecting their escape. Const. No. 1162. eee cases, 


2778. The above provisions do not empower the magistrate to declare by a public _.jemeietiere._ £88: 
order that such officer should never again be employed in the zillah courts in any capacity officer ineligible for 


future employment. 
whatever. Const. No. 157. 


SECTION VII. 


OF LABOR, AND EMPLOYMENT OF CONVICTS. 


2779. The officers in direct charge of jails are to receive, through the session judges, To be directod by 
from the government, all orders regarding the employment of convict labor. C. O. Govt. eid 


Bengal, No. 1072, October 10, 1844, para. 3. 

2780. It is the bounden duty of the magistrates to enforce the due execution of the Pele sear ih itive fies 
sentences passed on criminals, to take care that their labor is judiciously directed to objects employe pane 
of public benefit, and to prevent the periods of their confinement from being passed in ease - 
and idleness. OC. O. No. 158 of vol. 1. 


2781. Labor can form part of the punishment only when included in the sentence ; and 


therefore a magistrate has only to frame his sentences with or without it according to his own hemennceet! bythe 
judgment. Resolution N. A. No. 292, April 3, 1846. LZ. P. 


2782. ‘Three prisoners, sentenced to imprisonment without irons, and to labor inside — Noalteration can 
the jail, petitioned to be allowed to work on the rouds, and consented to wear fetters. It eee 
was held by the nizamut adawlut, that the local officers were not competent to make any 
alteration in the sentence passed ona prisoner. Const. No. 1005. 

2783. There is no objection to session judges inserting an exemption from hard Jabor, Judge 
in the warrants issued by them to the magistrate, in cases wherein they may, on consider- opt from labor. 
ation of the rank or situation in life of any person sentenced to imprisonment, consider him 
to be an improper object of hard labor. C. O. No. 44 of vol. 1. 


2784. The practice of employing convicts in pulling punkahs, watering tatties, and 
similar menial occupations in public offices, is objectionable, and must be discontinued. 
Punkah-pullers hired in consequence of these orders may be charged for in a contingent bill. 


C. O. Govt. Bengal, No. 1203, July 9, 1851. ©. O. Insp. Prisons W. P. No. 42, February 
24, 1854. 


2785. The employment of prisoners in repairing the public roads is consistent with | Alkeonvicts may 
be empleyed ou 
the Mahomedan law; and therefore all convicts sentenced to imprisonment (with labor] public works; 
may be so employed, or in other similar public works, with an exception to any person who 
is incapable of labor from age, sickness, or other infirmity. ©. O. No. 3 of vol. 1. 
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2786. The practice of working on the roads every description of prisoners capable of 
labor, indiscriminately, not excepting those confined for short periods and slight offences, 
is very objectionable: magistrates should be careful not toemploy in that manner persons 
unfit to be so exposed from their previous habits, or the nature of their offence. C. O. 
No. 217 of vol. 1. 


2787. But in case any convict sentenced to imprisonment should, from his rank and 
situation in life or otherwise, appear an improper object to be employed on the public roads, 
or other similar works, the magistrate is to report the same, with the circumstances of the 
case, for the special orders of the nizamut adawlut. C.O. No.8 of vol. 1. 


2788. Experience having shown that the labor of the prisoners, confined in the several 
districts throughout the provinces, can be turned to very beneficial account in various 
duties connected with the repair and construction of public buildings, the magistrates 
generally should furnish to the superintendents of civil buildings, and to the officers acting 
under them, the aid of such number of convicts as can be conveniently spared from other 
urgent public duties, with a view to diminish the expense of repairing and constructing 
jails, hospitals, cutcherries, and bridges, in the immediate vicinity of the stations at which 
works may be sanctioned by government. C. O. No. 196 of vol. 1. 


2789. In all cases of repairs, alterations, or improvements made in the jails, convict 
labor is to be used whenever practicable, in preference to free labor :—and in preparing 
estimates, the cost of each is to be noted. ©, O, Insp. Jails L. P. No. 16, November 8, 
1854. 

2790. To enable the superintendent of civil buildings to judge of the degree in which 
the actual charges incurred in such buildings are reduced by the employment of convicts 
in each instance, the magistrates are to keep an accurate monthly account of the total 
number of convicts furnished by them for the duties in question. OC. O. No. 196 of vol. 1. 


2791. It is competent to government to vest superintendents of roads and other 
public works, and their assistants, who have the direction of the labor of convicts, with 
such powers as may from time to time be deemed necessary, to enable them to exert an 
efficient control over the convicts and the guards employed with them. Reg. IV. 1833. 


2792. Convicts placed under charge of executive officers are to be lodged and fed by 
them, but are to be supplied with clothing by the magistrates in charge of the jails from which 
the convicts are detached. C. O. No. 127 of .vol. 3. 


2793. Whenever it is necessary, under the orders of government, to collect any 
number of convicts together for the execution of public works, and such convicts cannot 
be supplied from the sudder station of the district in which their services are required, the 
superintendent of police is to make application to the government stating—the number of 
prisoners required,—the work on which it is proposed that they should be employed,—and 
the districts from which in their opinion they can be most conveniently supplied; and the 
government is to determine on the expediency of the removal of convicts, and to issue such 
instructions to the local magistrates as are deemed proper. Reg. XVII. 1816, sect. 18. 
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2794. But government is averse to the employment of parties of convicts ata dis- 
tance from the sudder station excepting under very particular circumstances. When 
therefore the employment of such parties is of so much public use as to render it expedient 
to detach them, a report is to be made to government. C. O. Sup. Pol. L. P. No. 1 of 
1844. 

2795. The government does not wish prisoners to be detached to work ata distance 
from the jail; as it is incompatible with proper prison discipline to keep the convicts in 
large gangs under native superintendence at a distance from the magistrate of the dis- 
trict. Improvement in prison discipline is an object of vast political importance, and far 
superior to the keeping up of roads ; and it does not appear that the health of the prisoners 
can be better preserved on the roads than in the jails.(2) The ferry fund committees 
cannot expect, in addition to the annual surplus funds, what would be equal to a further 
large money assignment in the shape of convict labor. Government does not object for the 
present to the employment of as many gangs outside the jails as are absolutely required 
for repairing station roads, whence the convicts can return to be shut up at night; but 


the great body of the prisoners, especially those sentenced for serious offences, are to be 


kept strictly employed within the premises,—on remunerative work, if possible,—but, at 
all events, employed. When this plan is once enforced, a great saving will be effected by 
discharging the whole or the greater portion of the ticca guards; and there is no doubt 
that energetic and persevering magistrates will in time devise means for repairing station 
roads from the profits of convict labor without sending a single prisoner to work outside 
the walls. C. O. Sup. Pol. Z. P. No. 766, April 2, 1844. | 


2796. During the unusually heavy rains of 1856, all out-door labor was prohibited, es- 
pecially where cholera or any other serious epidemic prevailed, except in regard to works of 
absolute necessity, or which were required for sanitary purposes connected with the station. 
Magistrates were required to attend at once to every requisition of the civil surgeon for 
extra clothing, food, and the means of warding off approaching sickness, which he might 
deem absolutely necessary, unless in the exercise of their general control they should deem 
it unadvisable. OC. O. Insp. Jails Z. P. No. 51, September 20, and October 6, 1856. 


2797. The practice of employing small gangs of prisoners in places of populous resort, 
unless the express sanction of government is previously obtained, is prohibited. Hitherto it 
has been customary to send small parties of 5 or 10 convicts into the crowded streets of 
cities, wherever the services of free laborers happened to be required. The number of 
burkundazes in charge of a gang of this strength being never more than two, it is obvious 
that no attempt to prevent communication between the prisoners and individuals in the 
surrounding crowd could be successful. The prohibition now issued is directed against the 
practice of allowing prisoners to work in situations which afford constant opportunities of 
communicating with passers by, unless the strength of the guard is sufficient for the pre- 
vention of this communication, and the nature of the locality such as to admit of its effectual 
enforcement. The prohibition must be considered to extend absolutely to the employment of 


(a) The average mortality of out-door is probably not less than thirty per cont. greater than that of in-door laboring 
prisoners. C. O. Inspector Jails L. P. No. 51, September 20, 1856. 
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convicts in a narrow street, or in any market place, while the market is being held ; and also 
to the simultaneous employment of convict and free labor upon the same work. The 
introduction of a penal dietary has hitherto been productive of little effect in rendering the 
punishment of imprisonment more distasteful to those convicts, who are employed beyond 
the walls, in consequence of the facilities which are still afforded for obtaining prohibited 
indulgences. The strictest discipline, which is practicable, must be maintained among pri- 
soners, working on the roads. C.O. Insp. Prisons W. P. No. 62 of 1855. 


2798. Magistrates are prohibted from employing convicts under their charge upon 
any private works whatever, and are enjoined on all occasions to employ them upon public 
roads or works, under a sufficient guard for their safe custody ; except when during the 
rainy season they cannot be employed at a distance from the jails, and it is impracticable 
to employ the whole of them upon the public works, and when it would be expedient to 
employ a part of them on works combining public utility with private convenience which 
are undertaken by individuals. In such cases, the magistrate is to report to the session 
judge, and to state at the same time, any work or works undertaken, or proposed to be 
undertaken, by individuals, which promise to be productive of public as well as private 
benefit, and on which a part of the convicts might be employed with security; and on consi- 
deration of such report, the judge is authorized to direct the employment of the convicts in the 
instances referred to, as may appear to him most advisable. C. O. Nos. 30 and 31 of vol. 1. 


2799. The session judge is to exercise this discretion with great caution and consi- 


deration, giving always a preference to public works over those of a mixed description. 
C. O. No. 196 of vol. 1, para. 4. 


2800. The session judge is to bring under the notice of the magistrate, or if necessary 
of government, any instances in which he is of opinion that the convicts are employed, 
without competent authority, on works not strictly of a public nature. ©. O. No. 196 of 
vol, 1, para. 7. 


2801. It is entirely contrary to rule to let on hire local convicts to private individuals. 
C. O. Govt. Bengal, No. 362, February 19, 1852. C.O. Insp. Prisons W. P. No. 17, August 
28, 1848. 


2802. The employment of prisoners to clear away jungle in the private premises at 
the station cannot be allowed. The magistrate is at liberty however to employ prisoners 
in cutting down jungle by the road side or in such other places as the medical officer may 
recommend. The government is decidedly averse to the employment of prisoners in 
agriculture or horticulture of any kind, the latter of which especially must be an agreeable 
occupation to many convicts, and by none can be felt as a severe punishment. The convicts 
are not therefore to be emyloyed in station (branch agri-horticultural) gardens. C. O. Govt. 
Bengal, No. 1528, August 6, 1845. 


2803. The nizamut adawlut circulated in December 1818, certain suggestions for the 
working and employment of prisoners on the roads, in which also are enumerated the different 
articles with which the gangs should be furnished. But as they were never made imperative 
rules, it seems unnecessary to recount them at length. C.O. No. 211 of vol. 1. 
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2804. In the introduction of jail manufactures, officers in charge of jails should bear in Objects tobe kept 
mind—1, that the labor imposed Ss apportioned in fixed tasks, and be sufficiently severe to feosaeton” 
keep the prisoners actively employed throughout the day with necessary intervals for regt "Wt" 
and meals:—2, that the labor be remunerative ; that is, when the labor of each prisoner 
employed in it gives a clear profit equal to or greater than the entire cost to the state of such 
prisoner :~-and 3, that it be not repugnant to the castes and religious customs of the 
prisoners. C. O. Govt. Bengal, No. 525, June 5, 1843. 

2805. ©. O. No, 240 of vol. 1 contains an account of the measures pursued by a magis- Employment in 
trate for employing the convicts in various manufactures in a manner calculated to give them ee 
habits of industry, and to meet in some degree the expense attending their imprisonment. 


2806. C. O. No. 101 of vol. 3 contains an account of the introduction of mills worked 
by convicts for the purpose of grinding atta for their own consumption, which system is re- 
commended (in C. O. Nos. 78 L. P. and 88 W. P. of vol. 3) as a valuable means of providing 
# good nutritious diet in the place of adulterated food, and as a good way of employing convicts 
within the jail, in districts in which any considerable number of the prisoners use such food. 

2807. In C.O.No. 114 of vol. 3 Z. P. is an account of the introduction of a paper ma- _*@ ™#king paper. 
nufactory into a jail, and of the process employed in the manufacture. Care should be taken 
to render all paper manufactured in a jail proof against the attacks of insects. Rice-sizing should 
be prohibited, as it breeds worms. The admixture of arsenic is recommended. Blue vitriol will 
keep away worms, but it makes the paper brittle. C.O. Govt. Bengal, No. 10, April 27, 1854. 

2808. White arsenic should be used in the preparation of paper for the use of the White 
government offices, as it is a more virulent poison than hurt&l, and is therefore of more ene tothe 
value in preserving the paper from the ravages of white ants and other insects. It acts as nee aaa 
an irritant, when brought in contact with abrasions of the skin, sores, andthe mucous 
membrane; but all bad effects are,easily avoided by pounding it under water. Yellow 
arsenicated paper should be made for sale only when private customers are prejudiced in 
favor of it, and are not aware of its inferiority to that prepared with white arsenic. O,. O. 

Insp. Jails L. P. No. 48, June 12, 1856. 

2809. All weavers, instead of sitting upon the ground, with thar feet in holes excavated a weavers nite work 
in the earth, are to be furnished with raised seats. ©. O. Insp. Jails Z. P. No. 31, Decem- 
ber 28, 1855. 

2810. The practice of sending out convicts for the purpose of selling articles of jail Convicts not be 
manufacture is highly irregular. Articles of each kind of manufacture are to be exposed for fag: penutucterss 
sale (under the supervision of the darogah) at some convenient place outside, but close to the eae: 
jail; and the magistrate is to affix there, as well as at the sudder thana, the.cutcherries, and 
other public places, placards in the vernacular, indicating the different articles for sale and 
their price. ©. O. Govt. Bengal, No. 718, April 15, 1853. 

2811. When baskets are manufactured in jail, they should be accounted for in the 
manufacture accounts as any other articles of jail manufacture. If the baskets are used for 
public purposes, “their estimated value should be credited as:* value of articles consumed for 
public purposes,” and the amount debited in the usual manner. €. 0. Govt. Bengal, No. 18, 

October 18, 1854. 


in flour mills ; 


60 


§30 OF JAILS. 


Jail darogah’s 2812. Officers in charge of jails (except Alipore jail) are authorized to pay td the 
on jail darogahs at the close of each official year a commission of 25 per cent. on the profits’ 
tures. 


of the manufactures carried on under their superintendence. Such payments are subject 
to the correction of the accountant to the government of Bengal ; and the amount in each 
instance is to be reported to the secretary to government in the form given below.(a) 
This commission is strictly limited to the proceeds of articles actually sold, or to the 
bon& fide value of those consumed for public purposes; and articles remaining in store at 
the close of the year are not to be included in the calculation. The magistrate is to obtain 
the sanction of government before expending the balance of 75 per cent. on objects of 
local utility. ©. O. Govt. Bengal, No. 1058, May 20, 1846; and No. 1155, June 30, 1851. 


Parr 1,—Statement of out-turn of manufactures in the jail of during the year 
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Part 3.—Abstract of prisoners’ employment during the year and of their earnings, 
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Bengal, January 29, 1851 ; and C. O. Gort. Bengal, No. 1485, Augast 9, ies. 
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2618.. No commission is allowed to jail darogahs upon amounts received from execu- ,,Nott be calou- 
tive or any other public officers on account of labor of convicts hired out to them. O, O, ceived from 


* of convicts. 
Govt. Bengal, No. 1177, June 30, 1851. of convicts 


2814. The cost of any extra establishment, required to keep the accounts of jail saint of extra e- 
manufactures, is to be defrayed by the darogah out of his percentage. O. O. Govt, Bengal, 
No. 1902, October 30, 1851. 
2815. The jail manufacture funds are to be expended in the conservancy and im- Bs Apres of 
ts of manufac- 
provement of the sudder station, and not on works in the interior of a district, for which the tures. 


ferry funds are available. ©. O. Govt. Bengal, No. 1, August 11, 1853. 


2816. In all cases, in which prisoners sentenced to labor are transferred from the sub- _ Proportionate 
ee i ete e - 2 share of profits to 
divisions to the station jail, a proportion of the realized profits of the manufactures carried on be assigned to sub- 
in the jail is to be assigned to the sub-division, calculated according to the proportion = 
which the laboring prisoners received from the sub-division may bear to the total number 
of laboring prisoners in the station jail. C. O. Insp. Jails Z. P. No. 40, April 23, 1856. 


2817. The magistrates are authorized, when they deem it advisable, to allow to , One half of che 
each prisoner, as an incitement to industry, one half of the monthly produce of his monthly be allowed to 


labor, over and above all allowances he would otherwise receive.(a) C. O. No. 252 of vol. 1. oe 


2818. Quarterly returns are to be furnished to government showing in detail the , Quarterly re- 
manner in which all convicts not engaged in manufactures have been employed, and the 
estimated value of their labor, in the annexed form.(d) The value of the prisoner's 


(a) It would seem that this rule has been virtually repealed, 


(6) Statement showing the employments of Crete” Gan. hapa in the boss of » and the estimated value of their 
labor, or tae 
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labor is to be estimated with reference to the rate at which each description of labor is 
remunerated in. the district, ©. 0. Govt. Bengal, No. 165, January 20, 1852, and No, 2, 
September 6, 1853. 


2819.. Two cases of assault with severe wounding having been perpetrated in jail work- 


. shops, the following instructions were issued to all officers in charge of jails, W. P. Although 


the implements commonly used in the manufactures, which are carried on within the jails, 
are not capable of being converted into weapons of offence with such murderous effect as 
the spades, pick-axes, &c., which are entrusted to convicts working on the roads, yet it must 
be borne in*mind, that the greater strictness of the discipline within the walls, and the 
deprivation of all unauthorized luxuries and indulgences which are attainable by out-lying 
gangs of prisoners, renders the punishment of those confined within the prison far more 
severe than that which is enforced beyond its precincts. With increased severity of pun- 
ishment, we must expect, and be prepared for, a more determined spirit of opposition on the 
part of the convicts, which must be met by a corresponding increase of vigilance and caution 
on the part of the guards. There are however strong reasons for apprehending, that the 
class of men now employed as contingent guards will never become trustworthy or efficient 
discipline officers. Their pay is so small, that no man possessing the requisite qualifications 
for discharging the duties of intramural guards would willingly undertake them for the same 
amount of pay, which he could obtain elsewhere without subjecting himself to the irksome 
confinement and personal risk which service in a jail must inevitably involveg, It is, there- 
fore, necessary to endeavour to obtain the services of persons of preater respectability by 
holding out such inducements of immediate high pay, with prospect of rapid promotion, 
as may more than counterbalance the disagreeable nature of the duty, and render the loss of 
appointment a serious punishment which would not lightly be risked. The following rules 
therefore have been sanctioned regarding the pay of contingent burkundazes employed in 
guarding prisoners at work within the jail walls. It must however be distinctly understood 
that no contingent burkundaz guarding prisoners at work beyond the jail walls will be entitled 
to the higher rate of pay. Whenever intramural labor is substituted for road or gther out-door 
work, to an extent which enables the officer in charge of the jail to reduce his contingent 
guard from one man to every 5 convicts to one man for every 10 or more convicts, the rates 
of pay assigned to the contingent burkundazes permanently and continuously employed 
within the walls of the jail (designated the intramural contingent or discipline guard) are be to 
for one-third of their number 7 rupees, and for two-thirds 6 rupees per mensem. For every 
10 burkundazes there is to be a duffadar upon 10 rupees; and for every 20 burkundazes a 
jemadar upon 15 rupees per mensem : and whenever the number of working prisoners per- 
manently confined within the walls exceeds 250, there is to be a higher grade of officers to 
whom the general supervision of the work-shops shall be entrusted. The number and. 
salaries of these officers will however be decided in each case with reference to the peculiar 
cirgumstances of the jail, and under the special sanction of government. In selecting the 
contingent guard for employment within the jail, it is necessary that care should. be taken | 
to appoint only those who have distinguished themselves by good service.—I¢. must be 
remembered: that thete are the mea «pot whom the discipline, which is maintained ‘within 
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the jail, must in a great measure depend. They are constantly with the prisoners, and should 
be cognizant of all that passes. If they are trustworthy and vigilant serious breaches of 
discipline can hardly occur; if they neglect their duty, the utmost watchfulness on the part 
of the mayistrate will be insufficient to counteract the pernicious effects of their misconduct. 
It is worthy of consideration whether the higher pay now allowed to intramural guards may 
not be beneficially held out as a reward to the best behaved men of the permanent guard. It is 
not desirable that a discretionary power of selecting the best men, wherever they may be 
procurable, should be taken from the officer in charge of the jail; but by promoting the 
permanent guard, where practicable, the advantage of having trained men thréughout the 
jail will be secured ; and, if any out-break among the prisoners should occur, the disciplined 
force which could be brought against them would be materially strengthened. OC. O. 1nsp. 
Prisons W. P. No. 66 of 1855. 


2820. Convicts at work on the roads, or in other public places out of jail, are to be 
employed, as far as possible, collectively, and never under the custody of a single guard ; 
but are to be guarded by as many burkundazes as can be spared from other duties for 
the purpose. C. O. No. 18 of vol. 1. 


2821. No prisoners are to be permitted to stop in a bazar or village. The prisoners 
are not to be permitted to have any intercourse with their female connections, or to receive 
any articles from them without the knowledge of the officer commanding the guard. The 
sepoys and burkundazes in charge of the prisoners, either at work or elsewhere, are to be 
enjoined to prevent, as much as possible, any person holding communication with the 
prisoners ; and are always to report to the jailor when any improper or suspicious commu- 
nication appears to have taken place, that the party may undergo a strict examination 
before his being shut up on re-admission into jail for the night. Jail rules, sect. 4, paras. 
8, 9, and 10. 


2822. Persons sentenced to imprisonment by the magistrates are to be employed 
separately from prisoners convicted of crimes before the sessions courts, when at work on 
the public roads or other public works. C. O. No. 45 of vol. 1. 


2823, As to the mode of employment during imprisonment in all cases of misdemea- 
nor, it is to be assumed as the principle on which the magistrates are to act, that in these 
cases, the reformation of the offender is the principal end in view, and not public exposure 
by way of example ; the latter object being reserved for higher crimes, Accordingly, in 
each class of cases, a distindtion should be made as to private and public labor : the private 
labor for cases of misdemeanor and minor offences, to consist of beating svorkee, making 
baskets, mats, bags, or any thing of easy fabric, in the jail or in some shed near it ; while 
labor on the public roads, or on public works, is reserved for offences of more serious cast, 
It is not intended by these instructions, to lay down precise riles as to the mode of 
employment to be pursued by the respective magistrates ; but to state the general principle 
of private labor, which it is desirable that they should adopt, leaving them to follow it up 
in such mode as their discretion, under local circumstances, may point out as practicable. 
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Tt rests with the magistrates, in convictions before themselves for petty theft, to direct 
private or public labor as the circumstances may seem to require ; adopting the first, however, 
in all practicable cases. C. O. No. 238 of vol. 1. 


Pica pais 2824. As there may be districts in which a strict adherence to the above suggestions 


ae is not advisable, the several magistrates are to exercise a sound discretion in awarding 
either description of labor, public or private, to the prisoners under their charge: and 
may employ them in manufactures or on the roads, as may seem most applicable to each 
case, without reference to the nature of the offence of which they -have been convicted, 
provided their sentence has not specified any particular species of labor. ©. O. No. 255 
of vol. 1. 


eine = 2825. All the prisoners liable to hard labor are to be brought out of the jail by 
sunrise ; and they are uniformly to be conducted back to the jail soon enough to allow 
of their taking their evening meal, and of being mustered, searched, and properly secured 
before it is dark. Jail rules, sect. 4, para. 11. 


2826. Labor is to be exacted with due discrimination in regard to the seasons of the 
of the convicts. year and to the strength of the convicts. It is to be moderated or entirely remitted during 
an unusual degree of sickness. One hour’s rest from labor is to be allowed in the middle 
of the day. On the first symptoms of illness of the convict during working hours, he 
should be sent immediately to the hospital. A convalescent period is to be allowed, at the 
discretion ofthe medical officer, to all convicts discharged from hospital. Some lighter labor 
than working on the roads should be devised for prisoners 60 years of age and upwards. 
Frequent inspection of the prisoners is to be made by the medical officer previous to their 
leaving jail, with a view of detecting prisoners laboring under illness, and of pointing out 
those incapable of much bodily exertion. C. O. No. 145 of vol. 3. L. P. 


ne Pecial gang to 2827. With a view of better adapting labor to the physical power of the prisoners, by 
nea ael om: separating the weak from the able-bodied, an “ infirm and convalescent gang” is to be consti- 
tated, consisting—1l. of those prisoners who from age or bodily infirmity are physically 
unable to perform hard labor, who will be permanent members of the gang:—2. of those 
who are suffering from temporary debility, not amounting to disease, which requires admis- 
sion into hospital :—3. of those who have been discharged from hospital as convalescent, 
and are unable for some days to perform hard labor. These prisoners are not to be excused 
all labor; some light work should be apportioned to them, suited to their strength, within 


the precincts of the jail. A register should be kept of such prisoners in the following form :— 
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and none should be placed in, or discharged from, this gang, without the special order and 
signature of the magistrate, or under the directions of the civil surgeon. C. O. Insp. Prisons 
W. P. No. 5, July 1, 1847. 
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2828. The attention of the magistrate is particularly urged to the practice of meridian 
intermission of labor, of longer or shorter duration according to the season of the year ; 
and to the system of classifying prisoners according to physical strength, a distinction being 
maintained between the kind of work assigned to the weak and aged, and that given to the 
robust. These precautions are closely connected with the internal economy and discipline of 
the jails, and well calculated to promote the health of those confined within their precincts. 
The magistrates are expected to communicate freely with the medical officers in charge of 
jails on these points, and to exercise a sound discretion in allowing a cessation from labor 
during the heat of the day, and in proportioning the amount and description of labor to the 
physical ability of those from whom it is exacted. C. O. No. 168 of vol. 3. W. P. 


2829. Except on urgent occasions, when the convicts engaged in the execution of any 
particular work cannot be dispensed with, they are not to be employed on Sundays; and, at all 
events, a part of every Sunday is invariably to be allowed to them and to their guards for the 
purpose of cleanliness, The magistrates are at the same time to be careful that this indul- 
gence is not abused by any misbehaviour, and are to adopt such measures as appear best 
calculated to secure the due attainment of the object intended. It is also at the discretion of 
the magistrate to authorize an intermission of labor at the principal Mahomedan and Hindoo 
festivals, as far as appears indispensably necessary to enable the convicts to perform their 
religious ceremonies respectively, but not to any further extent than may be requisite for this 
purpose. C. O, No. 183 of vol. 1. 


2830. Convicts under sentence of imprisonment for life in the Alipore jail, are not to 
be sent to work on the roads while they remain in the zillahs; but are to be kept in strict 
custody in the jails, untilthey are removed to the place of their ultimate destination. C. O. 
No. 117 of vol. 2. 


2831. Persons sentenced to imprisonment for life in Alipore jail are on no account 
to be permitted to quit the area attached to the jail, except in cases in which sickness or 
accidents require that they should betaken to the hospital attached to the jail, and they 
are to be uniformly re-lodged within the jail whenever their health admits. Reg. XIV. 
1811, sect. 2, cl. 3. 


2832. Persons sentenced to imprisonment for life in the Alipore jail are to be employ- 
ed in the manufacture of articles for which a constant demand exists at the presidency, or in 
such other labor as the superintendent of the jail directs, subject to any instructions with 
which he may be at any time furnished by government. Reg. XIV. 1811, sect. 2, cl. 4. 


2833. But the superintendent may employ convicts sentenced to imprisonment for life 
in that jail, and subject to hard labor, in the repair of the public roads, or in other public 
works beyond the area of the jail. He is to be careful to exercise this authority with due 
regard to the character and circumstances of the convicts, and to adopt suitable precautions 
to guard against their escape. Reg. IV. 1823, sect. 7. 
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SECTION VIII. 
OF EDUCATION OF PRISONERS. 


2834. A system of imparting the elements of sound education to convicts under sen- 
tence of imprisonment, was introduced under the orders of government uniformly into all 
the jails of the Western Provinces under the following rules. The primary object of pun- 
ishment is to deter from the commission of offences by the infliction of a penalty, which may 
prove so highly distasteful as to operate more forcibly than the temptation to crime; but, if 
in addition to this sense of fear, and without lessening its effect upon the community at 
large, any change can be wrought in the moral constitution of the offender, which may 
place him beyond the future influence of those inducements to crime, to which he previously 
yielded, the aim of the penal system will be most completely attained. The annexed 
scheme framed by the visitor general of schools contains a course of study adapted to each 
class of the prisoners. Under it the agriculturist, who has committed no offence involving 
a degree of moral turpitude, but has been sentenced to imprisonment for participation in 
party frays, is to receive the education which will confer the greatest amount of advantage 
after his release. The felon, on the other hand, after being sufficiently grounded in the 
elements to enable him to learn after release whatever may be most useful to him, will thence- 
forth, during his confinement, be restricted to the perusal of treatises, which will, it is to be 
hoped, tend to convince him of the advantages which are attained by refraining from offences 
injurious to society, and by obeying those laws which conduce to the general welfare. 
A special provision is, however, also made for giving suitable instruction to agricultural 
prisoners who may be placed in this classification, as not being entitled to admission into 
class Ist, alluded to above. In those jails in which life prisoners are confined, the 
restrictions to the acquisition of knowledge may be greatly relaxed in their favor. These 
men have in every case been convicted of the most heinous offences, and are dead 
to society; but much may be done in the improvement of their moral sense to render 
them well conducted and useful inmates of the prison, within which their future lives are 
to be passed. The method by which the education is to be imparted does not contemplate 
the relaxation of any part of the sentence passed upon the criminal, which is, on the contrary, 
strictly to be refrained from, but merely the employment of that portion of his time, 
which is not occupied in hard labor, in the acquisition of knowledge which will prove a source 
of future and permanent benefit to himself. The first object in introducing the system is 
to provide the necessary instructors. It is probable that monitors capable of teaching 
reading and writing will be found among prisoners who have been sentenced for affrays, 
or other crimes involving no moral turpitude. The mode of teaching should be by assign- 
ing to each monitor a class of suitable size; and the elements of reading, writing, and 
arithmetic will be best communicated by the use of the large alphabetical, and multiplica- 
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tion tables, which on application are provided by the central prison at Agra. It is absolute- 
ly necessary to the uniformity now sought to be introduced, that no books be admitted for 
educational purposes into the jail which are not found in the annexed tabular statement; 
and that constant attention be directed to the restriction of the use of the books, which ‘ 
are sanctioned, to the particular class of convicts for which they are designed. These 
books are furnished on application being made to the curator of government school-books at 
Agra, and should be indented for in Hindee or Oordoo in accordance with the prevalence of 
either language as the vernacular dialect of the district. The cost of books, alphabetical 
and multiplication tables, writing materials, &c., and, when necessary, the pay of instructors, 
is to be defrayed from the proceeds of convict labor, from which source officers in charge of 
jails are authorized to expend 5 rupees per mensem for every hundred prisoners under 


instruction. 
Ist Class. 
I. Aksharn dipiku (Pri- 


II. 


III. 


mer) ; Bidyarthi ki 
pratham pustuk p. p. 
10, 13, 20, 33; mul- 
tiplication table (up 
to 16). 


Ditto. 


Course of Study for Jail Schools. 


2nd Class. 
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]IInDEs. 
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the district (his own), 
and of Hindustan; 
Gouthan Sitla (a tale 
on vaccination). 
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Ditto ditto and in 
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&e. 
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Urpu. 


3rd Class. 


Inshai Khirad afroz; 


(primer) ; multiplica- rithmetic) PartI; Pand- Misbah-ul-Masahat 


tion table (up to 16). 


II. Ditto. 
III. _— Ditto 
minus multiplica. 
tion table. 


namih-i-kashtkarain, 


(mensuration) Part I; 


(advice to cultivators); map of the district, 


Kissah-i-Surajpur. 


Mubadi-ul-hisab Part I; 


and Hindustan ; put- 
wari’s manual; Gou- 


than Sitla. 


Inshai Khirad afroz; 


Kissah-i-Dharm Singh ; Talim-ul-nafs; map of 


Kissah-i-Subuddhi. 


Kissah-i- Dharm 
Singh; Kissah-i- 
buddhi, 


district ; Gouthan 
Sitla. 


Talim-ul-nafs. 


C. O. Insp. Prisons W. LP. No. 56, July 11, 1854. 


2835. Magistrates are requircd as soon after the close of the calendar year as possible 
to fill up and return to the inspector of prisons the subjoined statements, which are intended 
to exhibit the extent to which convicts have received instruction, and the proportion of 
prisoners who have previously been convicted. 


4th Class. Remarks. 


Misbah-ul-Masahat As above in 
Partli; Kitab-halat- Class I. 

i-dehi (explanation 

of village institu- 
tions,accounts,&c.) ; 
Kbulasah-i-Nizim-i- 

Shams] (solar sys- 

tem); Talim-ul-nafs 

(self improvement) ; 

treatise on cholera. 


Khulasah-i- Nizam- As above in 
i-Shamsi; Khiya- Class II. 
lit-us-Sainaya ; Muz.- 

hari Kudrat; trea- 

tise on cholera. 


Kheyilit-us-Sa- As above in 
naya; Muzhari Kud- Class II). 
rut. 


Statement shewing the degree and extent of education among the convicts of the district on 
the 3lst December, 185 
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Statement shewing the number of prisoners in the district who have been previously convicted. 


1, | : | 3. | 4. | 5. | 6. 


~~] 





























Name of district. piney a nella Once convicted. | Twice convicted. pretendy 
A. B., 
Magistrate. 


C. O. Insp. Prisons 7 P. No. 69 of 1855. 


SECTION VIII. 
OF JAIL OFFICERS. 


2836. The magistrate is empowered to appoint fit persons to the situations of jailor 
and other subordinate officers of the criminal jail, and to remove such officers for miscon- 
duct, incapacity, or other sufficient cause, without reference to other authority. Reg. XVII, 
1816, sect. 7, cl. 2. 


2837. As the magistrate is responsible for the safe custody of the dewanny as well as 
the foujdaree prisoners, the appointment and removal of native officers attached to both 
jails is vested exclusively inhim, Const. No. 442. 


2838. The magistrate is to record upon his proceedings the grounds upon which any 
such officers are removed by him; and to select proper persons to fill all vacancies in the 
situations of such officers; and to continue in office the persons appointed, whether by 
himself or by his predecessors, whilst they discharge the duties assigned to them with 
diligence and integrity. Reg. XVII. 1816, sect. 7, cl. 3. 


2839. The magistrate is to report to the session judge whenever he appoints a jailor, 
specifying his name, age, past employments, character, and qualifications. Reg. XVIL 
1816, sect. 7, cl. 4. 

2840. Security should be taken from jail darogahs according to the amount or value 
of the money or property that may be entrusted to them. The rules laid down for taking 
security from treasurers or nazirs* are to be observed ; but the annual report of the revision 
of the security is to be forwarded to government. ©. 0, Govt, Bengal, No. 1121, September 
10, 1850, 
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2841. In the event of a jailor deeming himself aggrieved by any order passed by a 
magistrate with respect to his dismission from office, he is at liberty to present a petition 
to the session judge, setting forth the circumstances of his case and grounds of complaint. 
Reg. XVII. 1816, sect. 7, cl. 5. 


2842, On the perusal of such petition the judge may, if he deems proper, require the 
magistrate to submit the proceedings holden on the case for his inspection accompanied 
by any explanation. in the English language, which he is desirous to offer. Reg. XVII. 
1816, sect. 7, cl. 6. 


2848. Tho control of jail establishments being by Act XVIIT. 1844 vested exclusively 
in the government, the dismissal or suspension of any person holding an office in the jail 
establishment by the magistrate has been declared final in the Western Provinces; and no 
appeal lies of right to the session judge or any other authority. If the inspector of prisons 
however or the government see cause for interference, the magistrate’s sentence will be 
liable to revision. Govt. Order W. P. No. 3824, September 21, 1853. 


2844. Orders of magistrates for the dismissal of officers of the jail establishment are 
final: but if, after consideration of the papers furnished, the session judge is of opinion 
that the powers, vested in the magistrate by these provisions, have been perverted, he is to 
submit the proceedings to government. Reg. XVII. 1816, sect. 7, cl. 7. ©. O. Govt. 
Bengal, No. 1072, October 10, 1844, para. 8. 


2845. The above provisions do not preclude the session judge or the nizamut adawlut 
from ordering the removal of any jail officer, who is convicted of a criminal offence declared 
punishable by dismission from office, or, though not so expressly declared, if the conduct o¢ 
such native officer appears, from any proceeding before the sessions court or the nizamut 
adawlut, to be such as to require his removal from the public situation held by him. 
Reg. XVII. 1816, sect. 7, cl. 8. » 


2846. Report is always to be made to the inspector, when a temporary establishment, 
which has been sanctioned for an indefinite period, is discontinued. °C. O. Insp. Jails Z. P. 
No. 49, Jane 24, 1856. 


2847. The magistrates are to be careful to prevent any maltreatment of prisoners by 
any of the native officers attached to their respective jails, or in charge of prisoners employed 
on the public roads. All complaints of prisoners against the officers having charge of them 
are to be immediately inquired into by the magistrates ; and, if proved to be well founded, 
the offenders are to be liable to immediate dismission; besides a fine not exceeding one 
month’s salary, or imprisonment not exceeding six months. Reg. AIV. 1816, sect. 9, 
cl, 2. 


2848. It is not of course intended that the foregoing rule should be’ considered appli- 
cable to any military guards, sepoys, or officers, or to persons of any denomination, who are 


subject to a military tribunal. In the event of any such persons being guilty of a neglect 
of duty, or other misconduct involving an offence cognizable by « court-martial, whilst 
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employed in the custody of prisoners, the magistrate is to continue to observe the rule pre- 
scribed for such cases in sect. 10, Reg. XI. 1806.* Reg. XIV. 1816, sect. 9, cl. 3. 


2849. Jailors are included in the list of public servants entitled, under the existing 
pension rules, to a superannuation pension. C. O. No. 179 of vol. 3. 


2850. Thestrength of the jail guard is determined on a calculation of 4 men to every sen- 
try posted at night, and one-third over and above as a reserve and for drill. To every 25 
men, and for every broken number less than 25, there will be a duffadar ; and for every jail one 
jemadar and one naib jemadar. The extra guards required for laboring prisoners are to be 
ordinary burkundazes. The men of the guard are to be armed, accoutred, and clothed, as 
the men of the late police battalion. The pay of the guard is to be—jemadar 16, naib jema- 
dar 12, duffadar 8, and sepoy 5 rupees. But no officer is to be placed on the guard who is 
not well acquainted with the drill; and no sepoy is to reccive more than 4 rupees, till he is 
pronounced to be sufficiently instructed therein. Indents for such arms and accoutrements, 
as are absolutely necessary, are to be made once in the year, and the cost of these 
articles is to be borne by the jails. Indents for ammunition should be at the rate of 30 balled 
cartridges and 80 of blank ammunition per man per annum. The one-third of the guard, 
who are off duty, are to be regularly drilled by their own officers, or by drill instructors 


drawn from regiments at the same or neighbouring stations. If such drill instructors are’ 


required, they should receive their marching batta during the time they are employed; and 
this may be charged in the contingent bill of the jail. The men should be taught the 
manual aud platoon exercise, and only the simplest manouvres; and should always 
have target practice. The whole expense of the jail guard is to be charged against the jail ; 
and the guard is entirely subordinate to the inspector of prisons in every respect. C. O. 
Insp. Prisons W. P. No. 8, October 27, 1847. 


2851. Jail burkundazes when sent in charge of prisoners to districts other than that 
in which they are employed, are to receive travelling allowance at the rate of three-tenths of 
their salary. C. O. Govt. Bengal, No. 1307, July 4, 1853. 


2852. Whenever”a magistrate has occasion to submit an application for leave of ab- 
sence from a medical officer in charge of the jail or station, he is at the same time to report 
what arrangements it is proposed to make for the charge of the medical duties during his 
absence, and whether he considers those arrangements sufficient. OC. O. Govt. Bengal, 
No. 5, November 10, 1853. 


2853. Every magistrate is empowered, on the recommendation of the civil surgeon, 
and without reference to government, to grant leave of absence to any natiye doctor, attach- 
ed to a station or sub-division subordinate to him, for any period not exceeding six months on 
private affairs, and not exceeding one year on account of sickness duly certified. Application 
for leave of absence is to be made by the native doctor to the civil surgeon of the district, 
who, if he think proper, may refuse the application. If, on the other hand, the civil surgeon 
is of opinion that the leave, or any part of it, should be granted, he will forward it to the 
magistrate of the district, enclosed in a letter from himself, stating the cause of the appli- 
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cation and the grounds of his recommendation. The magistrate may refuse to give leave on 
private affairs, if it cannot be granted without public inconvenience. Leave granted by a 
magistrate under this rule is to be reported to the superintending surgeon of the division. A 
native doctor absent from his station on leave, from whatever cause, shall suffer, during the 
period of his absence, a deduction of so much of his salary, not being less than one half, as 
may be requisite to procure the services of an efficient substitute. Ifthe absence of a native 
doctor require that provision should be made for the discharge of his duty during his absence, 
or if a vacancy occur in any other way, the magistrate is to apply to the superintending 
surgeon for the appointment of a person to fill the situation either temporarily or perma- 
nently as the case may be; and the superintending surgeon, or, if necessary, the medical board, 


is hereby authorized to comply with such application. Govt. Bengal, No 47, Dec. 15, 
1852. 


2854. Recommendations made by the magistrates touching the emoluments of the 
subordinate medical officers, are to be submitted, through the regular channel, to the medical 
board direct. C. O. No. 63 of vol. 3. W PB 


2855. If a native doctor of the secondary class is attached to a jail or civil station, in 
cases where the fixed establishment does not provide the full amount of pay to which the 
native doctor is entitled by his standing, the magistrate is to charge such amount of pay, a8 
he may be entitled to, in the establishment bill; specifying that the officer charged for is a 
native doctor of the secondary class, and quoting the date of the order by which he is attach- 
ed to the station. (©. O. Govt. Bengal, No. 14, November 1, 1854. 


2856. Native doctors are not to be held liable to summary removal from their ap- 
pointments by the local authorities, except with the concurrence of the superintending sur- 
geon of the circle. On the occurence of any vacancy in that class of public servants, the civil 
surgeon, to whom the native doctor is immediately subordinate, should report the same to the 
superior medical authorities, with a view to the vacancy being supplied. C. O. Govt. 
Bengal, No. 30, November 14, 1855. 


SECTION IX. 
OF CUSTODY OF PRISONERS UNDER EXAMINATION. 


2857. ‘On the apprehension of prisoners at the sudder station, as well as on the arrival 
of prisoners sent in by the police darogah, they are to be delivered over to the jailor with a 
chalan, under the signature of the magistrate or his assistant, specifying their names, the 
charge or information on which they have been apprehended, in what apartmént of the jail, 
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or with what description of prisoners, they are to be confined, and whether they are to be 
secured with ropes or fetters. Jail rules, sect. 2, para. 3. 


2858. The jailor is to carry the terms of the chalan into execution, and is to take 
every possible precaution for preventing the prisoners under examination from associating 
and conversing with the convicts in the jail. Jail rules, sect. 2, para. 4. 


2859. All prisoners detained under examination are to be confined in a distinct apart- 


ment, or apartments, of the regular jail. Jail rules, sect. 2, para. 2, 


2860. Prisoners are not to be kept in the nazir’s house, until they find security, or 
uatil orders are passed upon the report of the darogah accompanying such as are sent in by 
the police. C. O. No. 47 of vol. 2. 


2861. When accused persons, who have confessed in the mofussil, are forwarded by 
the police, they should not be allowed to mix with the prisoners in the common jail pre- 
vious to their examination by the magistrate, lest they should be put upon their guard by 
them, and consequently decline to make any confession or discovery. On the other hand, 
the magistrate must be watchful that prisoners are not subjected in the jail, or other places 
of confinement, to any continuance of the improper means which may have been used by 
the police to extort confessions. C. O. No. 73 of vol. 1. 


2862. As the only object of keeping in custody prisoners committed to the sessions 
is to secure their appearance at the time of trial, the magistrate is not to confine in fetters 
any such person who is charged with a bailable offence, and committed to prison from 
inability to find bail; or who, though not admitted to bail, is not charged with a heinous 
offence, such as from the circumstances and nature of the case, considered with the prisoner’s 
condition of life, appears to render the use of irons indispensably necessary for his secure 
custody. (©. O. No. 40 of vol. 1. 


2863. Under this rule prisoners committed on a charge of burglary may be confined 
in irons, as that offence is of alheinous nature; but the magistrate should use his discre- 
tion in such cases, according to the nature of the offence charged, and the character and 
circumstances of the individual prisoner, having in view merely to ensure his safe custody. 
C. O. Nos. 206 and 210 of vol. 1. 


2864. This measure, however, should be resorted to only in extreme cases, or 
where the prisoner is of a character so dangerous as to render the imposition of fet- 
ters absolutely necessary to his safe custody; andthe magistrate is always to record on 
his proceedings of commitment his reasons for resorting to the measure, whenever he 
deems it necessary to place fetters ona prisoner previous to his trial. C. O. No. 32 of 
vol. 2. 


2865. Whenever the attendance of any prisoners in the jail is required at the magis- 
trate’s cutcherry, the nazir is to send a list of their names, under his signature, to the 
jailor ; and the jailor is to deliver the prisoners mentioned in the list to the charge of 
the officer sent for them, with a sufficient guard for their security. Jail rules, sect. 2, 
para. 5. 


Jailor to execute 
the terms of the 
chalan, 


To be 
in @ distinct apart- 
mont. 


Not to be kept 
in nazir’s house. 


To be kept sopa- 
rate from all others, 
if they have con- 
fessed in the moe 


posed only in hein- 
OUS COSeS ; 


and not always 
in such cases ; 


only in special 
cages. 


’ 


Rule When pri- 
soners are req 
in the magistrate’s 
court, 


of sen- 
to be kept 
P, 


And a regiater of 
prisoners under ex- 
amination. 


544, OF JAILS. 


2866. <A register of all sentences is to ‘be kept in the annexed form(a) in which is to 
be entered at the time of issue every penal sentence. It is always to lie on the table, and 
each sentence is to be immediately entered and attested therein. Before the court closes the 
sentence is to be transcribed into a purwana, signed by the judicial authority, and counter- 
signed by the serishtadar and nazir with the date of issue, and immediately transmitted with 
the prisoner to jail. Another register is to be kept in the annexed form(d) of all prisoners 
under examination ; and each name is to be retained until the final order of sentence or ac- 
quittal be passed. No prisoner is to be received as sentenced without a warrant of imprison- 
ment; but the jailor on admitting a prisoner will strike his name from the register of per- 
sons under examination. The English warrants of the judge are to be retained in the mo- 
hafez-dufter. C. O. Insp. Prisons W. P. No. 3, August 28, 1845. 


(a) Register of warrants of release, sentence, and commitment, issued daily by magistrate and his subordinates. 








1 2 3 4 5 6 7. 8 9 10 1] 
cH | | 5832] 2} (Be8 
aE g Bie Sy Be are 

Date No. of Name of | Name of {qi,,| Age of os & 3 2°. 8 of ioe a 

oro purwana. | prosecutor. | prisoner, ‘| prisoner. | & 3:2 3 Fs — 2 2% Be 4 
zy |" |aehe| #4 gs5! 
os a8 8 is bts 

Register of prisoners under examination and commitment for trial. 

1 2 8 4 5 6 7. 8 9. 10 11 12 13 

aka Gane Gees Se es es a ee ees a ee oe ees Oe ee 

48/8 fe | ge | |geeee | 2 | 6 | & 

at, ae as Aig =] es © Ea on 8; 7 
mie S| °S] 2 la e,/ 2/8453, | £ § of o @ 
on o & oe ge. mG os a} A bon De a eas 2:5 = 
e Je? |e?) 2 Bee |) setae) 2° | 23] 8° | 8 
4 ° ~~ a" § w 5 
g i|3 a & zee ZASEER| A s & 


BOOK IS.——-CHAPTER VI.—-SECTION X.—WARRARTS, 545 


SECTION X. 
WARRANTS FOR EXECUTION OF SENTENCE. 


2867. A warrant of release should always be issued by the session judge on the 
acquittal of a prisoner, even though he has been convicted in another case, in order to 
preserve regularity in the office of the magistrate. N. A. R. vol. 2, page 10. 

2868. In all cases in which the judge passes final sentence without reference, the 
warrant to the magistrate for carrying the sentence into execution should be issued within 
two days from the close of the proceedings. C. O. No. 119 of vol. 2. 


2869. All warrants for the execution of sentences should be addressed to the chief 
magisterial authority of the district, whether he is denominated magistrate, or joint 
magistrate, although the prisoners were committed for trial by subordinate officers exer- 
cising the full powers of magistrate. Const. No. 847. 

2870. The session judge is invariably to insert in the warrants in words as well as in 
figures the period of imprisonment, to which the prisoners thereby affected are sentenced ; 
and at the same time to note on the margin of the warrant the prisoner’s name, and the 
period of imprisonment in figures. C. O. No. 67 of vol. 2. 

2871. The session judge is invariably to specify the date of the sentence, passed by 
the nizamut adawlut, in the warrant issued by him for carrying it into execution. C. O. 
No. 151 of vol. 1. 

2872. When a prisoner has not been apprehended until some time after the date of 
his sentence, the magistrate is to make a special report to the nizamut adawlut, through the 
session judge, for their orders regarding the date from which the period of imprisonment 
is to be reckoned. N. A. R. vol. 3, page 49. 

2873. All warrants are to be returned to the court by which they were issued, after 
the complete execution of the sentence contained in them, with an endorsement certifying 
the manner in which the sentence has been carried into execution. In the case of a sentence 
both for corporal punishment(a) ‘and imprisonment, the carrying into execution of the 
former part of the sentence should be endorsed on the warrant at the time of inflitting the 
punishment; but the magistrate is to retain the warrant until the expiration of the term of 
imprisonment: or to return it duly endorsed, should the prisoner die during the course of the 
term: or, in the event of his being removed to another zillah, the warrant is to be transmitted 
to the magistrate of the zillah to whom the prisoner is sent, with information that he is to 
return it duly endorsed on the expiration of the sentence or death of the prisoner. C. O. 
No. 34 of vol. 1. 

(a) Corporal punishment can now be inflicted only by a magistrate , and no other punishment can be superadded. But 
this rule is applicable to caees in which a fine is included in the same sentence with a term of imprisonment. 
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hereby ordered, that execution of the said sentence be made and done upon the said without delay, as we when ithe sects 

‘ : ence has 3- 
commanded by the regulations, and that you do return this warrant, when completely executed, with an ed by that court. 
endorsement attested by your official seal and signature, certifying the manner in which the sentence has 


been carried into execution. Herein fail not. 


Given under my hand and the seal of this court, this day of in the year 185 


No. 6. 


Court of Sessions 
Trial No. of Calendar 


Session 
To » Esquire, 

Magistrate of 
Whereas at a general jail delivery of for the holden at on the day of the month — Warrant of sen- 
of in the year 185 , has been convicted of and sentenced* to be imprisoned without irons oe ee ata 
for years from this date and to pay a fine of rupees on or before the or in default of pay- oo by a 
ment to labor until the fine be paid or the term of sentence expire : it is hereby ordered, that execution * Add words “ by 
of the said sentence be made and done upon the said without delay as commanded by the regulations, ei chee the ae 


and that you do return the warrant, when completely executed, with an endorsement attested by your official agi pole y 
e e e' e e ‘ . , i é iy at cu ° 

seal and signature, certifying the manner in which the sentence has been carried into execution. Herein 

fail not. 


Given under my hand and the seal of this court, this day of 185 


Court of Sessions 
Trial No. of Calendar 
Sessions 
To , Esquire, 
Magistrate of 


Whereas at a general jail delivery of for the holden at on the day of the month of Warrant of ac- 
in the year 185, charged with » has been tried and sentence of acquittal has been oe 
passed” upon the said : it is hereby ordered, that the said be released, and that you do return this "Add words “ by 
warrant to me with an endorsement, attested by your official seal and signature, certifying the manner in ae | 


tence has been 
which the sentence has been executed. . ed by that court, 


Given under my hand and the seal of this court, this day of in the year 185 . 


Capital pun- 
ishment. 


Copy of sentence 
to be sent to ma- 
wistrate. 


Discretion aliow- 
ed to magistrate as 
to time. 


Bat judge to re- 
port extraordinary 
delay, 


Warrant to be 
returned if execu- 
tion is delayed be- 
yond the specified 
time. 


Place of execue 
tion, 


May be at out- 
station. 


to be ob- 

if the exe- 

takes place 
ay from the sud. 
' station. 


Disposal of bo- 
dies, which are 
never to be gibbet- 
ed, 


548 OF JAILS. 


SECTION XI. 
OF EXECUTION OF SENTENCE. 


2878. In all cases of capital punishment, copies of the sentences of the court of niza- 
mut adawlut should be transmitted to the magistrate, together with the warrants for the 
execution of the prisoners. C. O. No. 32 of vol. 1. 


2879. In issuing warrants for capital sentences to the magistrates, a discretion should 
be left with them, in regard to the period for carrying such sentences into execution, in the 
warrants, specifying on or before a certain date. C. O. No. 103 of vol. 1. 


2880. The session judge is invariably to report, for the orders of the nizamut adawlut, 
any extraordinary delay which occurs in carrying into execution a sentence of capital pun- 
ishment. C. O. No. 286 of vol. 1. 


2881. Whenever a magistrate has occasion to postpone the execution of a convict 
sentenced to suffer death beyond the period fixed in the original warrant, he must return 
such warrant to the session judge with a report of the circumstances of the case; and wait 
the receipt of a second warrant, or an order endorsed upon the first by the session judge, 
containing a definite date for carrying the postponed sentence into effect. C. O. No. 305 of 
vol. 1. 


2882. All executions are to take place at the sudder station of the officer to whom the 
warrant is directed, unless expressly otherwise ordered in the sentence of the nizamut 
adawlut. The magistrate, or his assistant, covenanted or uncovenanted, is to be present at 
every execution, whether at the sudder station or in the interior. C. O. No. 42 of vol. 4. 


2883. If the crime was committed within the jurisdiction of an outstation, the capital 
sentence should be carried into execution at such out-station. C.O. No. 975, August 2, 
1854. W. £. 


2884. Whenever a convict is sent to any distance from the jail for execution, the 
magistrate is to appoint a sufficient guard for his safe custody, and is to be careful to pre- 
vent any exactions from the inhabitants of the country at the place of execution: and, with 
a view to prevent offence against the prejudices of the natives, the court direct that no cri- 
minal be executed within any town, village, or other inhabited place; or so near to the 
house of any individual as to afford just ground of complaint. C. O. No. 65 of vol. 1. 


2885. The bodies of criminals are not to be exposed on gibbets after execution, but are 
to be burnt or interred, unless claimed by the relations or friends. It is discretionary with 
the magistrate to dispose of the body in either of these modes most consonant with the 
customs of the tribe and caste of the sufferer. ©. O. No. 140 of vol. 2. 
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2886. Malefactors are to be executed on a drop according to the pattern prescribed by 
the nizamut adawlut; its construction and use are to be clearly explained, lest any misap- 
prehension should be the cause of unnecessary and protracted suffering. The practice of 
hamstringing criminals, whether before or after execution, is prohibited ; and magistrates ate 
to be careful that all other practices are abstained from, which tend to diminish the solem- 
nity of the proceeding, and the awe, which it is the primary object of the punishment to 
create in the minds of all who witness it. ©. O. No. 53 of vol. 2. 


2887. So, the practice of allowing music, money, and other indulgences, to persons led 
to execution is interdicted; but, if the criminal is not possessed of decent clothes, he is to be 
invariably supplied with a suit and acap. C.O. Nos. 177 W. P. and 182 L. P. of vol. 3. 


2888. In order to prevent undue haste or carelessness on the part of those charged 
with the duty, in taking down the body before life is extinct, and the consequent necessity 
of again suspending it,— it is directed that the body of a person sentenced © death is invari- 
ably to be allowed to remain suspended for one hour at least, and that it is not even then 
to be removed until death is ascertained to have taken place. The Western court also 
requires that an officer of the medical department should be required to attend in every 
instance for the purpose of certifying that death has taken place before the body be removed. 
C. O. No. 18 W. P. and No. 19 Z. P. of vol. 4. 


2889. As it is impossible to render the printed form of warrant applicable to every 
case of male and female convicts, the session judge is to be carefnl in each instance to make 
such alterations as may be necessary, according to the terms of the sentence, to which the 
warrant should of course conform as exactly as possible. C. O. No. 180 of vol. 1. 


2890. Warrants for capital punishment, when duly executed, are to be endorsed in 
the following form:—* I hereby certify that the sentence of death passed on A. B, son of 
C. D., has been duly executed, and that the said A. B., son of C. D., was accordingly hung 
by the neck till he was dead, at the town of Sylhet, on Saturday, the first day of May 
1857. I further certify that the body of the said A. B., son of C. D., was afterwards burnt 
[or buried, or given to his relations or friends, as the case may be}. Given under my sane 
and the official seal of this court, this 5th day of May 1857. (Signed) J. S. Magistrate. 
C. O. Nos. 260 and 266 of vol. 1. 


2891. In the generality of accidents proceeding from the breaking of ropes made use 
of to hang criminals, the contingency is the result of a want of ‘management and due nt 
and foresight on the part of the officers charged with the execution of the sentence, i whom 
it cannot but be regarded as exceedingly discreditable. Its effect is equally injurious and 
to be deprecated, whether the accession of physical suffering caused thereby, or the distur- 
bance of the solemn impression meant to be conveyed and of the operation of the spectacle as 
a moral, example, be considered. .Each certification of the execution of a capital sentence is 
therefore to include au atinouncement of no accident, error, or other misadventure having 


occurred; any occasion of the occurrence of such contingency, with a a of its cause, 
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of the party to whose fault it was owing, and of the steps taken in consequence, is to be duly 
notified in the return warrant. C. O. No. 99 of vol 8. 


+ 
Lalas aac heir 2892. The following uniform wording has been prescribed in the Western Provinces 


in W. P. for the form of endorsement to be made by magistrates on capital warrants certifying exe- 
cution of the sentence; and the sessions judges are to satisfy themselves that the certificate 
has been properly recorded, before returning the executed warrant to the court, and to bring 
to notice any irregularities. ‘“ I hereby certify that the sentence of death, passed on 


son of by the nizamut adawlut, has been duly executed ; and that the said son of 
was accordingly hanged by the neck till he was dead at on the 185 
I further certify that the body of the said remained hanging one hour, 


and that the medical officer in attendance certified complete extinction of life prior to 
its removal; and that it was afterwards burned (or buried, or delivered to relatives, 
as the case may be) not having been claimed by his relations, and that no accident 
error, or other misadventure occurred during the execution.” C. O. No. 601, May 18, 1854. 
W. P. 


aa mle were a te 2893. In the instance of female criminals capitally sentenced, provision is always made 

executed. in the order of the nizamut adawlut, for the possible contingency of their pregnancy. The 
certificate of execution of a pregnant female is to be recorded as follows :—“ TI hereby certify 
(as above) ; and that the said Mussumat , not having been found pregnant [or having 
been found pregnant, and reprieved till forty days after delivery, as the case may be| was 
accordingly hanged, &c. (as above).” In the event of pregnancy being declared, that fact, 
as certified by the medical officer, is always to be noted on the warrant of the sessions 
court, which is to be returned by the magistrate for the sessions judge to endorse thereon 
the suspension of execution of the sentence for the period indicated. C. O. No. 1405, 
November 16, 1854, W. P. 








Warrants to be 2894. By sect. 78, Reg. IX. 1793* warrants for capital punishment are to be trans- 
forwarted iowa, mitted, after being carried into execution, to the nizamut adawlut. Session judges are to pay 
after execution. — strict attention to this rule, and to forward the death warrants immediately on the receipt of 


*S . 1487, 
oo them from the magistrates. C. O. No. 134 of vol. 2. 


Corporal 2895. ll prisoners are to be examined by the surgeon of the station (or in his absence 

_ sees by the native doctor) previous to their being flogged ; and the punishment is to be postponed of 
to be examined by any prisoner, whom the surgeon considers in too infirm a state to receive it, as long as he may 
me ‘e punsh. judge necessary. The native doctors attached to the jails of the several stations are to be pre- 
i pore sent on all occasions, when prisoners are flogged; and the punishment is to be stopped at any 
stage of it, if the native doctor is of opinion that the infliction of the remaining stripes will 

endanger the prisoner’s life ; in which case, the remainder of the punishment is to be postpon- 


ed until the surgeon of the station considers the prisoner capable of sustaining it, ©. O. 
Nos. 10 and 12 of vol. 1. 


the ma- 2896. All prisoners sentenced to be flogged should be brought before the max 
gistrate immediately previous to the infliction of the corporal punishment, that he may, 
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by personal observation, and a reference, if necessary, to the surgeon of the station, 
satisfy himself that the prisoner does not labour under any bodily infirmity, and that 
his general state of health at the time is such as to render him capable of sustaining the 
punishment without the probability of endangoring his life. C. O. Nos. 118 and 316 of 
vol. 1. j 


2897. No female is to be sentenced to corporal punishment by stripes. The ratan is 


the only instrument to be used in the infliction of corporal punishment by stripes; and the : 


sentences and warrants are to direct the same accordingly. Reg. XII. 1825, sects. 3 
and 4. 


2898. When a prisoner is flogged, he is to be tied to a whipping post constructed in 
such manner as to secure him from receiving any part of the blow on the fore part of his 
body; and the striker is to be positively enjoined to strike the prisoner on the back only. 
C. O. No. 10 of vol. 1. 


2899. In order to prevent the detention of prisoners in the jail beyond the 
period of their sentences, all prisoners sentenced by the sessions courts, and also 
those sentenced by the nizamut adawlut, to imprisonment for a limited period, 
are, when their sentence is explained to them, to be furnished with a certificate signed 
by the magistrate, and sealed with his official scal, shewing the name, age, and 
personal description of the prisoner, the crime of which he is convicted, the period 
of imprisonment to which he is sentenced, the date of the warrant, and the date 
on which the period of the sentence will expire. C. O. Nos. 292, 294, and 295 of 
vol. 1. 


2900. The magistrates are to cause prisoners to deliver up, on their discharge, the 
certificates pranted to them at the time of their sentences; as well as to be careful that such 
certificates are taken back and destroyed in cases of death before the expiration of the 
sentence. OC. O. No, 294 of vol. 1. 


2901. When the sentence passed on a prisoner is mitigated, the magistrate is to recall 
the original certificate; and, on explaining to him the mitigated sentence passed upon him, 
is to furnish him with a new certificate specifying the period when the reduced term of 
imprisonment awarded therein will expire. C. O. No. 21 of vol. 3. 


4 


2902. Inthe Western Provinces each prisoner is to be provided, in lieu of the certificate, 
with a wooden ticket measuring four by two inches; one side of which is to be branded 
with the prisoner’s number, and the two last figures of the year in which he was admitted ; 
and on the reverse the date of the expiration of the sentence. ©. O, Insp. Prisons W. P. 
No, 3, August 28, 1845, 


2903. With the view to prevent the possibility of the detention of any prisoner beyond 
the term of imprisonment adjudged against him, the session judge and magistrate are to 
keep, in the English language, registry books of all unexpired sentences, in the form 
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annexed(a). The entries are to be made by the magistrate immediately on receiving the 
warrant. Persons are to be entered under the year in which their sentences expire, so that 
a glance over it at the end of each year will show whether any have been by neglect 
confined beyond their-period of sentence. A memorandum of this is to be made and signed 
by the session judge or magistrate at the close of each year. Prisoners sentenced to death, 
or to imprisonment for life, are to be entered in the year in which they are sentenced. 
The register of each court is to be confined to the warrants issued from that court. The 
register of sentences passed by the magistrate, and joint magistrate, is to be kept by the 
foujdaree nazir, and submitted for the inspection of the magistrate at the commencement of 
each month. C. O. Nos. 23, 71, 167, 178, and 225 of vol. 2. 


alo: in: eawe Ot 2904. Whenever the sentence passed on a prisoner is mitigated, the magistrate, as 
mitigated sentence. 41] 43 session judge where the original sentence has been passed by the latter officer, is 
immediately to cause the name of the prisoner to be struck out, in red ink, from the register 
of the year, in which such original sentence would have terminated, and to be entered in the 
register of the year in which the mitigated sentence is to expire, inserting in col. 7 of the 
former register a memorandum of such mitigated sentence. When the mitigation or 
remission of punishment has been ordered by the nizamut adawlut, the endorsement on the 
prisoner's warrant of such mitigation or remission is to be made in the vernacular language 
of the district, as well as in English. C. O. No. 21 of vol. 3. 


Judges to cx- 2905. Judges are at intervals to call for and examine these registers, in order to 


Peer satisfy themselves that they are a and punctually kept up. OC. O. Govt. Bengal, 
No. 1044, April 30, 1855. 


(a) Register of unexpired sentences. 







4. 








Names of Term of im- | When the sentence } Warrants when re- | Warrants when 
prisoners. Date of sentence. prisonment, | will expire. ceived back from | returned to the 
jailor or magistrate. | nizamut adawlut. 





Memo 
Gharum, {10th April 1826, 7 April | 10th 1833,| April | 12th [1833] .. Colum 6 to be 
Jubba, Tth ie: 1883,| Death. - mm Sept. | 10th |1833) Sept. 12th 1883 omitted in ma- 
Janec, 5th Sept. 1833,| Release. Sept. | 12th }1833} __,, » | »» |gistrate’s regia- 
Pema, 27th Feb. 1833, re 6 Aug. 27th "1888, Aug. | 28th |1833] _,, ol ; 
Rambuksh| 8rd Feb. 1833,) _,, 3| May | Srd 1833,| May | 4th [1883] , | 4, | 5s 


Note.—The regiater of each court should be confined to the warrants issued from that court. Warrants of magis- 
trates, joint magistrates, and assistants, to be returned by the jailor when completely executed with an endorsement to 
that effect on the reverse. 
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2906. In the Western Provinces, two registers are to be kept, one of admission, and the 
other of release, in the forms annexed (a and 4). In the former a number is assigned to 
each prisoner; and a fresh register is prepared at the commencement of each year, the 
names of the prisoners remaining in confinement being first entered with their original num- 
bers, and new numbers being assigned in consecutive order to new admissions. A warrant 
of imprisonment should include only Mhose prisoners, whose sentences will expire on the samo 
day; and such warrants are to be carefully docketed and kept in bundles according to the 
year and month in which the sentence will expire. Only one register of release should be 
kept for all prisoners whether sentenced by the magisterial officers, the session judge, or the 
nizamut adawlut. A prisoner sentenced to death or imprisonment for life should be entered 
under the date of his sentence: and banished prisoners will be entered under the date of the 
expiry of the sentence in both zillahs. A memorandum is to be made in the column of 
remarks of the register of release, if a sentence be mitigated, or an additional term of impri- 
sonment awarded ; but in the latter case the fresh sentence is not to be entered in the regis- 
ter of admissions, until the expiry of the first sentence and re-admission on such second 
seritence. A memorandum of the death, or escape, or transfer of any prisoner is to be made 
at the time of the occurrence in both registers, and on the original warrant; and copy of the 


proceeding held is to be sent to the judge for entry in his register. ‘The original warrant 




















(a) Book of prisoners daily admitted into jail under sentence. 
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and purwanas of absconding prisoners are to be retained by the magistrate and jailor. On 

pais easesofrecsp- the re-capture of an absconded prisoner under sentence of labor, he is immediately to be 
employed in fulfilment of his primary sentence; and is not to be placed in the howalat 
pending enquiry into, or a final order on, this or any other offence, The expiry of a recap- 
tured prisoner’s first sentence will be postponed for as many days as he has remained at 
large, and a fresh entry of such expiry must be made in the register of release. C. O. 
Insp. Prisons W. P. No. 3, August 28, 1845. 


Sentence 2907. All prisoners committed by a joint magistrate not residing at the sudder station 
passed in an- to take their trial before a sessions court, if sentenced to a period short of perpetual imprison- 
other juris- ment, and if banishment form no part of their sentence, are to be sent to be imprisoned till 
arts pie " the expiration of their term at the station of the joint magistrate by whom they were com- 
pian he ae mitted, provided the jail at such station has room and accommodation for the prisoners 

without danger to their safe custody or health. Where this is not the case the prisoners 
must, either all or part of them, according to the necessity, be confined in the jail of the 


magistrate’s station. C. O. No. 288 of vol. 1. 


Execution of 2908. Whereas it is expedient, that offenders sentenced by the mofussil authorities to 
imprisonment, with or without hard labor, should be subjected to the most improved rules 
of prison discipline, which cannot in all cases be conveniently done except in the prisons 
locally situate within the jurisdiction of Her Majesty’s supreme courts, it is enacted that 
all civil and criminal jails and houses of correction within the jurisdiction of Her Majesty’s 
supreme courts, shall, according to the nature of the case, be liable to be used by the 
sheriff for the purposes of this Act [7. ¢, the execution of mofussil processes within the 
jurisdiction of the'supreme court], and the parties imprisoned therein under the authority 
of this Act shall be liable to the prison-discipline thereof ;-—and all sentences of imprison- 
ment passed by any judge, court, or magistrate in the Company’s territories beyond the 
local limits of the supreme court, may be executed in whole or in part within any of the 
jails or houses of correction aforesaid, provided that a copy of the warrant of commitment 
or other process authorizing the imprisonment be so indorsed as aforesaid, [% ¢, by one 
of the judges of the supreme court] and such indorsement contain the necessary direc- 
tions. Act XXIIT. 1840, sect. 8. 


Fein sl . 2909. Within the territories subject to the government of the East India Company, 


Compsny’s officers gnd without the local limits of the jurisdiction of Her Majesty’s courts of judicature, the 
administering a F . 
foreign states. several officers in charge of jails are competent to give effect to any sentence that is passed 
by any court established, or that may be established by the authority of the go- 
vernor general in council, for the administration of criminal justice in states or territories 
+ administered by officers acting under the authority of the Company, although such states 
or territories are not subject to the government of the presidency of Fort William in 
Bengal, Fort St. George, or Bombay, or are not subject to the operation of the general 
regulations. Act V. 1847, sect. 1. 


Warrant of such 2910. A warrant under the official seal and signature of the officer or officers, 


ae cae exercising criminal jurisdiction within such states or territories as aforesaid, is sufficient 
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authority for holding any prisoner in confinement, or for transmitting any prisoner for 
transportation beyond sea, or for inflicting any other punishment prescribed therein. 
Act V. 1847, sect. 2. 


2911. If any officer in charge of a jail entertains any doubt as to the legality of any 
warrant sent to him for execution under this Act, or as to the competency of the person or 
persons, whose official seal and signature is affixed thereto, to pass the sentence and issue 
such warrant, such officer is to refer the matter to the government to which he is subject, 
by whose order on the case such officer, and all other public officers, are to be guided as to 
the future disposal of the prisoner. Pending any such reference the prisoner is to be de- 
tained in custody in such manner and with such restrictions or mitigations as are specified 
in the warrant. Act V. 1847, sect. 3. 


2912. The provisions of the existing Acts and Regulations, and all other rules in 
force for the treatment and security of prisoners confined in the said jails, are to apply 
and to be of equal force and effect in the case of prisoners confined therein under this Act, 
as in the case of other prisoners confined therein. Act V. 1847, sect. 4. 


2913. A magistrate is competent to give effect to the sentence of a general court 
martial, adjudging imprisonment with labor among the convicts of the civil power, on the 
offender being delivered into his custody, and the sentence being certified to him for the 
purpose of giving it effect by the judge advocate general, or his deputy under the autho- 
rity of the commander-in-chief; and the sentence so certified is the magistrate’s warrant 
and authority for carrying it into effect according to the terms of it. Reg. IV. 1820, 
sect. 2. = 

2914, Whenever, under Act XXIII. 1839,(@) any sentence of a court martial ad- 
judges imprisonment, or imprisonment with labor, for any offence, it is the duty of every 
judge, magistrate, sheriff, or other officer in charge of any jail, to give effect to such sentence 
on the offender being delivered into his custody, and on being furnished with a copy of the 
sentence by the officer commanding the division, garrison, regiment, or detachment, to which 
the offender belongs. Act IT. 1840. 


2915. Whenever a court martial adjudges imprisonment with labor, or with solitary 
confinement, or both, or whenever the sentence of such court is commuted to any such 
imprisonment, it is the duty of every judge, magistrate, sheriff, or other officer in 
charge of a jail, to give effect to such sentence, on the offender being delivered into his 
custody, and on being furnished with a copy of the sentence by the officer commanding 
the division, fieldforce, district, or brigade, within which the trial is held. Act XX. 1845, 
article 81. 

2916. Officers in charge of jails are not to receive into custody any man, who may be 
sentenced to imprisonment by court martial, unless accompanied by the proper warrant of 
commitment, as prescribed by general orders, March 3, 1853, and a descriptive roll of the 


(a) This Act empowers courts martial in certain cases to sentence soldiers of the native army of the Company to impri- 
sonment with or without hard labor for two years if a general court martial, or one year if a garrison or line court martial, 
or six months if a regimental or detachmental court martial, 
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prisoner(a). C. O. Govt. Bengal, No. 16, December 6, 1854. ©. QO. Insp. Prisons W. P. 
Nos. 50 of 1854 and 65 of 1855. 


2917. The commander-in-chief of the military forces in the service of the East India 
Company in each presidency has power to pardon any person belonging to the said forces, 
convicted by sentence of a court martial of any offence against the articles of war framed for 
the government of the native officers and soldiers in the military service of the East India 
Company, which, wherever committed, is not punishable otherwise than by sentence of a 
court martial; or, instead of granting a full pardon to any such person, may remit any part 
of the punishment awarded for such offence. Act VI. 1850, sect. 1. 


2918. In such cases, the commander-in-chief is to issue a warrant under his hand 
setting forth the'offence, and a copy of the warrant or other instrument by which the offender 
is kept in custody in execution of the sentence, and pardoning or remitting such part of the 
punishment awarded for the offence as to him shall seem fit. Act VI. 1850, sect, 2. 


2919. The said warrant shall be countersigned by the magistrate of the zillah, in which 
the offender is undergoing his sentence; or, if he is confined in any prison belonging to one 
of the supreme courts of judicature established by royal charter, shall be countersigned by a 
judge of such court; if it shall appear to such magistrate or judge that the offence, wherever 
committed, is not punishable by any authority other than that of a court martial; but not 
otherwise. Act VI. 1850, sect. 3. 


2920. All sheriffs, jailors, and other persons having custody of any offender under 
sentence of a court martial, are to obey and give effect to any warrant of the commander-in- 
chief, countersigned by a magistrate, or judge of the supreme court as aforesaid, for the par- 


don and release of any offender in their custody respectively, or for the remission of any 
part of his sentence. Act VI. 1850, sect. 4. 


(a) With reference to the 2nd paragraph of the 84th article of war for the native troops, the commander-in- 
chief is pleased to direct, that, when a aoldier of the native army shall be delivered over to the civil power to undergo 
imprisonment with hard labor, there shall be sent with him, in addition to a descriptive roll containing a statement of any 
indelible mark upon his person and any other matter tending to his proper identification, a warrant of commitment made 
out in the following form :— 

To the magistrate or other officer in charge of the jail at 

Whereas at a ow————court martial held at-———— on the day of- 
» 8epoy™ of the regiment of nativet Infantry, was convicted of. tq; 
court martial on the-——————day of——--———~-185 , passed the following sentence upon the 
» that isto say (sentence to be entered in full but without signature):— 

And whereas the said sentence has been duly confirmed§ by commanding: » and the said 
herewith transmitted to you to undergo the same :— 

Now these are to require and authorize you to receive the said 
him the said sentence of imprisonment with hard labor for 
sentence was passed. 

Given under my hand at-———-—this day of ———— 185 . 

To be signed by the confirming officer of a regimental, detachmental, or Kine court martial, or by the assistant adjutant 
general of the division, er the brigade major of the station, or the commanding officer of the regiment, if the trial has been by 
general or district court martial. 

* Or trooper, or private, or as the case may be, 
+ Or light cavalry, or artillery, or as the case may be. . 


The offence to be briefly stated here as desertion, theft, receiving stolen goods, fraud, disobedience of lawful command, or as the case 
be 


§ If there is any mitigation of the sentence, such mitigation must be noticed thus, * to the extent of necssemsssmnsemnemn”? 
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whereas the said 
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into your custody, and to inflict upon 
» reckoned from ——....—.the day on which the said 
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SECTION XI 
OF REMOVAL OF PRISONERS UNDER SENTENCE. 


2921. When any person is under sentence of imprisonment, within the territories 
under the government of the East India Company, by any authority other than that of one 
of the supreme courts of judicature established by royal charter, the governor or governor in 
council, or other person administering the government of the presidency or place, may order 
the removal of such prisoner from the prison or place, in which he is confined, to any other 
public prison or place of confinement within the same presidency or government. Act VII. 
1850, sect. 2. 

2922. The time of removal from one prison to another, or while the prisoner is in 
custody under such warrant of removal, is to reckon as part of his imprisonment. Act VII. 


1850, sect. 3. 

2923. When a magistrate has occasion to forward a prisoner to another district, he is 
invariably to transmit either by dak, or with the chalan, a roobakaree or letter containing a 
distinct statement of the order, in furtherance of which the despatch is made. C. O. 
No. 2211, May 9, 1854 W. P. 

2924. The magistrates are to report when convicts are sentenced to transportation 
beyond sea, or to banishment, specifying the names, ages, crimes, and sentences of the several 
convicts; and, in the case of those sentenced to banishment, the district in which they have 
usually resided before they were brought to trial. Reg. LIII. 1803, scct. 8, cl. 4. 


2925. All statements of prisoners sentenced to imprisonment in banishment, or in 
transportation, or for life in the Alipore jail, are to be forwarded by magistrates for the 
orders of government. C. O. Govt. Bengal, No. 1072, October 10, 1844. 

2926. Magistrates are to distinguish in these reports prisoners under sentence of the 
nizamut adawlut, from those who have been sentenced by the sessions court; specifying 
also the date of sentence in each case. C. O. No. 150 of vol. 1. 

2927. Abstracts in a tabular form of sentences of imprisonment in banishment, or in 
transportation, or for life in the Alipore jail, passed by the nizamut adawlut or session 
judges, are to be forwarded to government by the court and the session judges respectively. 
Such abstracts are to be forwarded by the sudder court as soon after the date of sentence as 
is practicable; but abstracts of sentences of banishment, passed by the session judges, are 
not to be transmitted by them, until after the expiration of 3 months from the date of 
sentence, in order to allow of that period for appeal. C. O. Govt. Bengal, No. 1072, October 
10, 1844. If the case be still under appeal on the expiration of three months, the judge is 
to submit an abstract statement when the result of the appeal is known, noting thereon the 
date of the sudder court’s final orders on the appeal and the date on which they were 
received in his office. But he is on the expiration of three months to submit his abstract, 
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that period; and noting in the case of prisoners who have appealed, whether or not final 
orders have been received, ©. O. Govt. Bengal, No. 18, March 19, 1855. 


Form of applica- 2928. No prisoner under sentence of transportation, or perpetual or temporary impri- 
tion for orders for e e ° ° ° * 8 ‘ ‘ 
removal, sonment in banishment, though the place in which he is to undergo his imprisonment is 


mentioned in the sentence, is to be removed from the jail until the receipt ofthe orders of 
government on the application for his removal. The magistrates are to submit separate 
statements of convicts sentenced by the sessions courts, and by the nizamut adawlut, accord- 
ing to the annexed forms A,(a) B,(d) and C(c). Statement A is to be prepared and sub- 


(a) A. Statement of convicts sentenced by the session judge, without reference to the nizamut adawlut, to imprisonment 
in banishment at a jail delivery of » Jor the month of » 186 





Names of convicts and 
of thoir fathers ; and 
No. | of the village and{ Caste. | Age. | Crime. | inthe jail delivery | Date of sentence 


district of which statement No. 1. of session judge. 
they are natives, | 


No. of each convict 
Sentence. 


———w 


(2) 3B. Statement of convicts sentenced by the session judge, without reference to the nizamut adawlut, to imprison- 
ment in banishment at a jail delivery of » for the month of » 185 





Ni ae of cee Date of re- 
and of their fa- No. of each con- celpt by the 
_ ® « ee Date of gen- ® Y 
No ie i and 7 Caste. Ago, | Crime, | Victin the jail, de- tence of ses- | Magistrate of 


livery statement |. ”. the warrant Sentence. 
district of which No. 1. sion judge. | eine session 
they are natives. ja doe 


(o) C. Statement of convicts sentenced by the nizamut adawlut to temporary imprisonment in banishment, or to 
perpetual imprisonment in the jail at Alipore, or transportation beyond sea. 





| Date of receipt of 
; warrant of session 
No. | and of the v and | Caste. | Age. | Crime. | Date of sontence | judge for carrying | Sentence. 
of nizamut adawlut. | the sentence into 
execution. 
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mitted after the expiration of 30, but within the period of 45 days, from the end of the 

month in which the sentences were passed. The magistrate is to be careful not to include 

in the same statement convicts sentenced at the jail deliveries of diferent months. In the 

event of the issue of a warrant including a sentence of banishment being suspended in any 

case [pending reference to the nizamut adawlut] under the rule contained in cl. 6, sect. 4, 

Reg. IX. 1831", the magistrate is to submit a statement in form B within 15 days after  *». para. 1478. 
the receipt of the warrant. Statement C is to be prepared and submitted within 15 days 
from the receipt by the magistrate of the warrant of the session judge for carrying into effect 
the sentence of the nizamut adawlut. Whenever a magistrate has occasion, in consequence 
of the crowded state of the jail, to apply for permission to remove convicts not sentenced 
to banishment to another district, he is to submit statements in form as similar to these as 
possible, keeping the prisoners sentenced by the sessions court separate from those sentenced 
by the nizamut adawlut. In these statements the name of each prisoner’s father is invariably 
to be inserted. C.O. Nos. 183 and 204 of vol. 2. C.O. Govt. Bengal, No. 34, May 14 
1856. : 


2929. Inthe Western Provinces, applications relative to the disposal of prisoners sen- -_ Epplleeion ta be 
tenced to banishment, are to be submitted through the inspector. C. O. Insp. Prisons W. P, spector, W. P. 


No. 44, March 7, 1854; and No. 63 of 1855. 


2930. The jail darogah is to be furnished with a memorandum, for the guidance of erste te 
himself and successors, to the effect that he will be expected to draw the attention of the a a. ao eters 
magistrate to the cases of any prisoners sentenced to imprisonment in banishment, for —* 
whose transfer no orders are received within 4 months from the date of sentence. This 
however is not intended to relieve the magistrate from a proper share of responsibility. 


C. O. Govt. Bengal, No. 2014, September 24, 1845. 


2931. The nizamut adawlut is also competent, under the discretion allowed by the gta pepe cou 
Mahomedan law, to order the removal of all convicts, under sentence of imprisonment, to an “convict to any 
any jail or district within the Company’s possessions, in which it is thought proper to keep _ 
or employ them during the period of their respective sentences, although no specific sentence 
of banishment has been passed against them. But no such removal is to take place without 
the special order of the nizamut adawlut for of government.] Reg. LIII. 1803, sect. 8, 


el. 5. 


2932. Under this rule a prisoner, who had twice effected his escape from a mofussil Example. 
jail, was removed to Alipore for the rest of the term of his imprisonment by order of the 
court. Reports Z. P. 1855, part 2, page 853. 


2933. As the necessity of making a reference to government for the removal of sick pri- ee 
soners from the jail of one district to that of another, occasions considerable delay, which in ers on their own 
cases of emergency frequently proves injurious to the health of the prisoners, if not fatal porting to 
to them, officers in charge of jails are authorized to transfer sick prisoners in extreme ™"™ 
cases from one jail to another on their own responsibility reporting the circumstance to the 
secretary to government as soon after as possible. C. O. Govt, Bengal, No. 1030, June 9, 


1847. 
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2984. It is competent to government to detain in the jail at Alipore, for any pe 
riod deemed expedient,:any convicts sentenced to transportation. Reg. IX. 1818, sect. 2; 
cl. 2. 


2935. Prisoners are not to be sent to Alipore from the Western provinces, who have 
been sentenced to imprisonment for a shorter period than 14 years; nor from the Lower 
provinces, who have been sentenced to imprisonment for a shorter period than 7 years, 
C, 0. No. 106 of vol. 1. 


2936. No persons are to be forwarded to Alipore jail, who are incapable of bodily 
labor from age, sickness, or other infirmity ; or who have been exempted from bodily labor 
by their sentences; or in consideration of their former rank and situation in life ; 
C. O. Nos. 3, 8, and 44 of vol. 1%. ©. O. No. 88 of vol. 1. 


2937. Convicts sentenced to imprisonment in Alipore jail should be forwarded go as 
to arrive at Calcutta during the cold season, or in the early part of the south east monsoon, 
in order that their constitutions may be habituated to the climate previously to the com- 
mencement of the periodical rains. C. O. Nos. 97 and 106 of vol. 1. 


under 


2938. When convicts under sentence of transportation are sent to the Alipore jail, 
an accurate list is to be transmitted with them in the following form: 





Names of prisoners and 


Description of 
of their fathers. i 


prisoners. Crime. Date of sentence, 


Period of 














It is important that the description of the persons of the convicts inserted in the second 
column should be accurate. The lists are to be written in both the Hindostanee (or Ben- 
galee in the Bengal districts) and Persian languages, as well as in English, and the magis- 
trates are to issue positive orders, that the guards on relieving each other should carefully 
compare the same with the convicts. The same rules are applicable to prisoners under 
sentence of banishment to other districts, either for life, or for a term of years. C.O. 
Nos. 7 and 25 of vol. 1; and No. 20 of vol. 3. 


2939. If any of such convicts is of a notorious and dangerous character, it is to be 
noted in the above statement. C.O. No. 95 of vol. 1. 


2940. In addition to the lists in English and the vernacular with which the escorts are 
furnished under the above orders, the principal native officer should always receive a 
purwana authorizing him to take charge of the prisoners, and specifying the route he is to 
follow and the jails at which he is to halt. In cases of escape or detention by sickness, the 
fact should be notified on the back of the list by the magistrate of the district in which such 
escape or detention occurs, instruction being at once forwarded by that officer both to the 
magistrate of the district when the prisoner was convicted, and to the superintendent of the 
Alipore jail. OC. O. Govt. Bengal, No. 4, September 15, 1853. 


2941. On the receipt of warrants from the session judges for the transportation of 
prisoners sentenced by the nizamut adawlut, the magistrates are to forward such prisoners 
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by the first convenient opportunity. to the superintendent of the Alipore jail, transmitting to 
that officer at the same time by dak a statement in the form C [see note to para. 2929 |, 
and headed “a statement of convicts sentenced to transportation beyond sea for life, des- 
patched on the-———of-———-185— to the Alipore jail from the jail of——.” Simultaneously 
with the above statements the magistrates are to forward copies of the same to the secretary 


to government for comparison with the abstracts furnished by the sudder court. C. O. Govt. 
Bengal, No. 1964, August 27, 1845. 


2942. The magistrate is to transmit to the superintendent of the Alipore jail, by 
dik, simultaneously with the despatch of the convicts, a notification of the date on which 
they quit the station, and the probable date of their arrival at Alipore, together with copies of 
the warrants and the prescribed lists. The original warrants and lists are to accompany the 
convicts themselves. ©. O. Govt. Bengal, No. 4, Sept. 15, 1853; No. 17, Dec. 16, 1854 ; 
and No, 25, June 30, 1855. ©. O. Insp. Prisons W. P. No. 61 of 1855. 


2943. Care is to be taken that no convict forwarded to the Alipore jail takes with 
him more than one cotorah, or brass drinking cup, without neck or handle, which should 
weigh not more than six chittacks; and an extra suit of clothes. No such convict is to be 
allowed to carry a lotah with him. C. O. Govt. Bengal, No. 4, Sept. 15, 1853; and No. 17, 
Dec. 16, 1854. C. O. Insp. Prisons W. P. No. 61 of 1855. 


2944, The magistrate is required also to forward a memorandum in English, in re- 
ference to the pay of the guard, drawn up in the annexed form; a copy of this memoran- 
dum in the vernacular being supplied to the officer in charge. 


Memorandum showing the amount of advance received by the guard on their departure from 


on the in charge of prisoners ; and the amount 
of advance payable to them on their departure from Alipore. 


a NN ed 


Names of the guard in 
charge of prisoners. 





Further advance to be paid by 
the superintendent of the 
Alipore jail. 


Amount recoived in 
advance. 





Rate of pay per 
diem, 








C. O. Govt. Bengal, No. 4, September 15, 1853. 
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ar allow. 2945. Jail burkundazes, when sent in charge of prisoners to districts other than that 
in which they are employed, are to receive travelling allowance at the rate of 3-tenths of 
their salary. .C. O. Govt. Bengal, No. 1307. July 4, 1853. 


ean tate 2946. Burkundazes sent to Alipore in charge of convicts are to be furnished with a 


certificate, om presentation of which they will receive back passage on the government 
steamers free of expense. C. O. Govt. Bengal, No. 1818, August 26, 1846. 


Receiving jails 2947. Rule 1. The undermentioned jails are to serve as receiving jails for all prisoners 
L.P g J p 
_ sentenced, in the districts specified, to transportation or to imprisonment in the Alipore jail : 
‘Patna, Rajshahye, 
Sarun, Malda, 
Patna—for the districts of a Rajshahye—for the districts of eal 
Shahabad, Bogra, 
Behar. _Pubna. 
Dacca, 
Bhaugulpore, M n 
Bhaugulpore—for { Pome P Dacca—for Seee Bs 
Tipperah. 
Bakergun}j 
: > so long as a government steamer continues to 
Bakergunj—for | Neate, run between Dacca and Calcutta. 


Rule 2. The magistrates of the several districts are to forward their convicts to the 
receiving jails, at such times, and in such numbers, as is most convenient, accompanied with 
their warrants and descriptive rolls. Rule 3. From the receiving jails, as also from the 
river stations of Monghyr and Moorshedabad, the convicts are to be despatched under suitable 
escort to Calcutta on the government steamers, as opportunity may offer, the magistrates in 
charge of those jails communicating direct for the purpose with the steam agents. The 
gbove arrangement applies to Moorshedabad only for such time as the Bhaugiruttee is 
navigable for steam vessels; during the remainder of the year convicts are to be forwarded 
from that district to Alipore in the same manner as heretofore. Rule 4. The magistrates in 
charge of the receiving jails, as also the magistrates of Monghyr and Moorshedabad, are, 

Statements to be 

sent to superinten- previous to each despatch, to transmit by dak to the superintendent of Alipore jail a 

and Goverment. statement of the prisoners about to be despatched, in order that due provision may be made 
for their reception. The statement is to be in the form C [see note to para. 2929] with an 
additional column, showing the district from which each prisoner was originally sent. Rule 5. 
Such magistrates are to be careful to forward to the secretary to government, simul- 
taneously with the despatch of these statements, copies of the same for comparison with the 
abstracts furnished by the sudder court. They are also to be particularly careful to have 
prisoners and their guards in readiness, together with provisions for the usual duration of 
the trip, which may be ascertained from the steam agents, so that no delay may occur in 
the embarkation. Resolution Govt. Bengal, June 3, 1846. 


2948. The following rules are to be observed, whenever convicts are forwarded on 
government steamers. Rule i. On receipt of information of the arrival of a government 
steamer at any river station, where convicts under sentence of imprisonment in transpor- 
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tation beyond sea, or of imprisonment in the Alipore jail, are awaiting orders for their 
transit to that jail, the magistrate at that station will write to the steam agent, who may be 
resident at such station, and to the commander of the vessel, to make the necessary arrange- 
ments for their embarkation; and he will state at the same time the number to be embarked. 
But the entire number of convicts on board of one vessel at one time should ordinarily 
not exceed forty, and never when no military guard is on board. When a larger number 
of convicts may be awaiting transport at a station, an application should, ifthe exigency 
of the case will admit of it, be previously made by the magistrate to government for 
special orders on the occasion. Rule 2. The magistrate embarking convicts as above, 
should be particularly careful to have the convicts and their guards in readiness, together 
with a proper supply of provisions, according to the usual or probable duration of the trip, 
in order that no delay may occur in the embarkation. Rule 3. The magistrate, or one 
of his covenanted subordinates, should superintend the embarkation and furnish the com- 
mander with a descriptive roll of the convicts, similar to that forwarded to the superinten- 
dent of the Alipore jail. Rule 4. The magistrate will also furnish the principal officers 
of the guards, as well as the superintendent of the Alipore jail andthe government, with 
the several documents relating to the convicts, &c., that are now furnished under the 
existing orders of the sudder court and government. Rule 5. On the convicts being 
placed on board, their old gunny beddings should always be exchanged for new ones; and 
the clothing, &c., allowed to them, under existing orders, should be carefully searched, with 


‘ eee . ° & 
a view to prevent the possibility of their concealing in them knives or other instruments 


as means for effecting escape or suicide. Rule 6. The irons of the convicts are to be 
strong, and their rivets perfect with welded heads on both sides. They are to be carefully 
examined by the commander, who should certify in his receipt for the convicts, that he 
has personally satisfied himself that the irons and rivets are strong and firm. The bél 
chains to which the convicts are to be attached should be of strong round links. Rule 7. 
The convicts are to be fastened to long bél chains kept on board each steamer. No more 
than ten convicts should be fastened to each chain. State prisoners, when forwarded, 
should be kept separate from ordinary felons. ule 8. Instead of the chain passing 
through the rings of the fetters of each convict, by which arrangement all the convicts 
must be let loose to get at the last man, each convict should have a separate chain of two 
feet in length, welded to his fetters, to be locked on to a link of the bél chain with a 
separate padlock. Each convict can thus be removed from the running chain separately 
without interfering with others ; they will also be less cramped and confined while sleep- 
ing. By adopting this plan, convicts of a superior caste, or any notorious offender, can be 
stapled down separately. Rule 9. The convicts are to be so classed in the running chains 
as to admit, if possible, of the respectable caste, in one chain, eating their meals apart from 
the lower castes, without leaving the running chain. Rule 10. One mehter should 
accompany the gang of convicts sent by each steamer. ule 11. One or two metal pans 
should be supplied to the mehter in charge, for the use of the convicts during the night. 
Rule 12. Should any convict be released from the running chain, in consequence of 
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ea lad e- evident sickness, he can be stapled to any part of the vessel the commander may deem fit; 
but commanders should be on their guard against pretended illness, and care should be 

taken in the removal of a convict from one part of the vessel to another, that he does not 

attempt to cast himself over-board. Itshould be borne in mind, that men meditating an 

escape are likely to be the quietest and best behaved, and that every one of them would 

rather die at once than have to go across the sea. They should not be allowed any the least 

possible means of injuring themselves or others, and should be made to feel that they have 

pore fa. mo chance of escape. Rule 13. When the number of convicts attached to a bél chain 
may be inconsiderable, the strength of the guard to be placed over it should be fixed by 

the magistrate as at present, with due advertence however to the character of the convicts. 

But when the chains shall have the full number of convicts specified in rule 7 fastened to 

them, there should be four burkundazes, or nujeebs, provided for each chain, so as to 

furnish one sentry day and night to be relieved every two hours; one duffadar to two 

chains ; and one jemadar, when there are more than two chains. There will be besides 

six burkundazes or nujeebs on duty over the main guard, and even a larger number, should 

the magistrate consider it necessary, with reference to the character of the convicts or 

to other special reasons. When a small additional number of convicts is embarked ata 

second station and fastened to a chain already partly occupied, the magistrate at that 

station should supply such a guard, as with the number already on board will, in the pro- 

portion above fixed, be sufficient for the whole gang fastened to the chain. In cases where 

one or two convicts are embarked at a second station, and the guards already on board are 

considered sufficient, the magistrate at such station should send one additional burkundaz 

or nujeeb only, as in formal charge of the convict or convicts forwarded by him, and of 

Guard to be un- the necessary papers to be delivered to the superintendent of the Alipore jail. The whole 
*" of the guard sent on board, should be placed under the immediate authority and control 

of the commander of the vessel, and required strictly to conform to all orders he may 

Arms of burkun- issue, he being responsible for the safe custody of the convicts. ule 14. Hach burkun- 
dazes and nujecbs. go should be armed with a sword and shield, and each nujeeb with a musket. The latter 
should each be furnished with twelve rounds of ball cartridge for use when necessary ; 

but to be kept at the main guard apart from the prisoners. All proper precautions should 

er eee aken to prevent the prisoners from gaining possession or making use of any weapons ; 
oe eu to this end the sentry on duty over the prisoners should be at each change directed to 
be very careful of whatever weapon he has with him, when he approaches the bél chains ; 

and the duffadar should be directed to hand over his bayonet or sword tothe sentry when- 

ever he may have to stoop or move near to the prisoners, in order to unloose or fasten a 

In the case of Chain, or far any other purpose. Rule 15. Should any convict become insubordinate, 
wertef the cou, the commander of the vessel shall be at liberty to reduce his rations for such time, and in 
— such proportion, as he may think proper. In cases of gross insubordination, the circum- 
stances should be recorded, and duly attested in the shape of a charge, to be laid before 

the superintendent of the Alipore jail, with a view, after due investigation, of punishing 

the offenders according to the circumstances of the case. Rule 16. The commander 
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should require one of his officers to see the rations distributed, to report complaints, and to 
maintain order and silence. Rule 17. On arrival off Calcutta, the convicts are not to be 
disembarked later in the day than one hour before sunset if the boats anchor below Fort 
point, or later than two hours before sunset if the boats are anchored above Fort point. 
Rule 18. The above rules are also to be observed when, under special circumstances, 
convicts are sent from one station to another on government steamers. tule 19. The 
commander of each government inland steamer or flat should be furnished with a copy of 
these rules for his guidance, whenever he may have occasion to bring down convicts to the 
Alipore jail, or to tako them from one station to another under special circumstances. 
Rule 20. The greatest care should be taken by the officers concerned to ascertain that 
the convicts to be embarked have no cord, or thread, or waxed silk, concealed on their 
persons, or in their bedding, clothing, &c., as they have been known to make use of these 
articles to cut their fetters. tule 21. As it is a common practice amongst convicts to 
conceal flaws and cuts in their fetters by the use of cement, the commander of the steamer 
should cause all the fetters and ankle rings to be carefully scraped with a knife, or other 
sharp stecl instrument, in his own presence, as soon as possible after the convicts are em- 
barked. This process should be occasionally repeated during the voyage. C. O. Govt. 
Bengal, No. 562, January 29, 1856; and No. 2110, June 5, 1856. 


2949. Rule 1. The following jails are to be considered as receiving jails in the first 
instance for all prisoners, sentenced. to transportation in the districts specified: 

Allyghur—for the districts in the Delhi and Meerut divisions ; 

Furruckabad—for the districts in Rohilkund ; 

Cawnpore—for the districts in the Agra Division (except Furruckabad) ; 

Allahabad—for Bundelcund and the districts in the Allahabad division (except 
Cawnpore) ; 

Benares—for Juanpore ; 

Ghazeepore—for Azimghur and Goruckpore. 


Rule 2. The magistrates of tho several districts are to forward their convicts to the re- 
ceiving jails at such times and in such numbers as may be most economical and convenient, 
accompanied with the usual warrant and descriptive roll. The magistrates in the several 
Delhi districts are to forward them in the first place to the magistrate of Delhi, who is to re- 
ceive charge of them, and send them on with the convicts from his own jail. In the same way 
the magistrate of Meerut is to receive charge of the prisoners from the Dhoon, Mozuffer- 
nuggur and Seharunpore; the magistrate of Bareilly of those from Bijnore and Morada- 
bad; the magistrate of Agra of those from Muttra; and the magistrate of Futtehpore of 
those from Banda and Humeerpore. Rule 3. On the 1st January in each year, and on the 
first day of each following quarter, the prisoners who have been collected at Allyghur and 
Furruckabad respectively, are to be forwarded to Cawnpore, from whence they are to proceed, 
together with the Cawnpore prisoners, in one body to Allahabad. Rule 4. From Allahabad 
and the other river stations, the convicts are to be despatched to Calcutta per steamer, as 
epportunity may offer; the magistrates communicating direct for this purpose with the 
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agent for government steamers at Allahabad. ule 5. Previous to each despatch, the 
magistrate of each river station is to furnish the superintendent of the Alipore jail direct 
with a statement shewing the number of prisoners to be expected, in order that due provision 
may be made for their reception. This statement is to be drawn out in the usual form 
[i ¢. the statement C of para. 2929], with an additional column to shew the district from 
which the prisoner was originally sent, and is to be headed “statement of convicts sentenced 
to transportation for life, despatched on the—of——185—to Calcutta from the jail at - 
~-A copy of each statement is to be forwarded for record in the office of the secretary to 
* government. Magistrates, forwarding convicts under these orders for transmission to the 
river stations, and ultimately to the Alipore jail, are to be careful to send with each such 
convict a descriptive roll, in the form annexed(a) and also copy of the warrant under which 
he is confined. These documents are to accompany the prisoners and to be delivered with 
them to each magistrate, into whose charge they are committed on the way. The magistrates 
of Allahabad, Mirzapore, Benares, and Ghazeepore, are to abstain from forwarding any 
convicts to Alipore unless they have received the above mentioned papers regarding them. 
Govt. Order, W. P. September 12, 1845, and January 8, 1846. 


Deacentinnste ke 2950. Convicts of dangerous character, on their passage by water from one station to 
usedinordertoen- another, should be confined entirely to the boat, or should be permitted to land only in small 
during transmls- numbers at a time, if it is necessary to remove them occasionally on shore. The general use 

of handcuffs and neckchains would be objectionable, as endangering the lives of the convicts 
in case of accident to the boat by fire or otherwise; but in special instances they are indis- 
pensable; and the practice is not therefore prohibited, but is to be resorted to only in cases 


of emergency. The precautions for security should be adapted in each instance to the 








(a) List of prisoners sentenced to transportation beyond seas, despatched from the jail to the superintendent of the Alipore jail. 
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number and character of the prisoners; and the magistrate must take such measures as 
appear necessary for preventing attempts on the part of the prisoners to over-power their 
guard, without subjecting the prisoners to more restraint than is requisite for their safe 
custody. C. O. No. 161 of vol. 1. 


2951. The rules quoted in paragraph 2634 are applicable to prisoners under removal. 
For an account of a lamentable accident which occurred for want of due precautions against 
danger from fire, see ©. O. Govt. Bengal, No. 247, January 6, 1853. 


2952. Officers are not to forward a prisoner charged with a heinous offence from one 
station to another under such inadequate custody as the charge of a single burkundaz. The 
crime of which a prisoner under such despatch is accused should also be invariably written 
in the purwana meant to accompany the despatch. C. O. No. 120 of vol. 3. 


2953. It having recently come to the knowledge of the government that prisoners 
transmitted from one jail to another are occasionally subjected to unnecessary suffering, the 
followimg instructions were laid down for their safe custody and health in transit. Rule 1. 
Every prisoner before being sent on a march, must be supplied with a blanket, a suit of jail 
clothing, and such drinking and cooking vessels as are necessary. Rule 2. No fetters, bonds, 
or ligatures, other than are absolutely necessary to prevent escape, should be employed; and 
immediately that convicts are again safely lodged in jail, all hand chains should be removed. 
Rule 3. While on the march hand-chains may be used; and, if there is an armed guard 
sufficient to prevent any forcible attempt to escape, it would be better simply to couple 
prisoners together, than to fasten them all toa single chain at night, a proceeding which 
ought never to be necessary. tule 4. Aged and sick prisoners should not be transferred 
at unhealthy seasons. In the event of its being absolutely necessary, suitable means must 
be provided to carry those who are unable to walk, and to take care that the carriage so 
provided is not made use of by the guards. Natives generally are so indifferent to sickness 
and suffering that do not affect themselves, and have so little sympathy with the afflictions of 
others, as to render it necessary to adopt the most stringent measures to prevent any abuse 
of the means provided for the relief of those who really require such aid. Rule 5. In 
every pal or hut in which prisoners on the line of march are confined at night, a closed 
lantern should be suspended. Rule 6. Sick prisoners must always travel separately, and 
are not to be attached to any other convicts while they remain sick. Rule 7. In all practi- 
cable cases water is to be preferred to land carriage. Aule8. All particulars connected with 
the safe custody and health of prisoners in transit must be entered by the despatching officer 
in a certificate to be given to the head man of the guard escorting them. ‘This certificate 
must be countersigned by every magistrate and deputy magistrate through whose station the 
prisoners pass en route, and should eventually be returned to the despatching officer, with the 
signature of the magistrate to whose jail the prisouers have been consigned. O. O. Insp. 
Jails L. P. No. 45, May 19, 1856. 


2954. An instance having recently occurred of a file being discovered on the person of 
a convict, who had been transferred to another jail; and it being evident that this implement 
for attempting to escape had been procured during the journey ; it is directed that, whenever 


Precautions 
against fire. 


Single 
daz not & sufficient 
guard. 


Treatment of pri- 
sopers in transit. 


Prisoners to be 


568 OF JAILS. 


convicts are forwarded from a jail to any other district, the officer in charge of the escort is 
to be held individually responsible for the rigid search of the persons and clothes of the 
prisoners at the end of every day’s march. The greater facilities, which a journey affords 
for obtaining possession of prohibited articles, demand increased vigilance from the guard, 
any dereliction of duty on whose part should be severely punished. C, 0. Insp. Prisons 
W. P. No. 48 of 1854. 


Penal settlements. 2955, All convicts sentenced to transportation are to be sent to such of the British 
settlements of Asia, the island of Mauritius, or its immediate dependencies, as government 
appoints; and are also liable to be employed at any places within the limits of the settle- 
ment, to which they are sent, which are from time to time fixed by the local administration. 
A power is further vested in government of transferring convicts from one place to another 
in such settlements; and such transfer is authorized as often as it is found requisite, 
Previously to ordering such transfers, the governor general in council is to consult the 
local administration upon the propriety of allowing any convicts to be exempted from 
removal, whose good conduct has merited this indulgence, or who, from sickness and infir- 
mity, are not fit objects to be removed. Reg. IX. 1813, sect. 2, cl.3. Reg. XIV. 1816, 
sect. 15. 


PliGabes. “edie 2956. Whenever any convict, sentenced to imprisonment for life in the Alipore jail, 
is desirous of obtaining a commutation of his sentence to transportation for life, he is to 

jail my make known his wishes to that effect, either verbally or in writing, to the superintendent 

ported. or other officer in charge of the jail; who is to call such convict before him, and after taking 
down his request in writing, to be signed by the said convict and attested by two or more 

respectable persons, is to report the case for the orders of government, stating at the same 

time any objections which, in his opinion, exist to the commutation of the sentence, on 

account of the dangerous character of the convict, or other circumstances. Reg. I. 1828, 


sect. 2, cl. 1. 


Government may 2957. Itis competent to the governor general in council, on consideration of such 
report, to commute the sentence passed upon the convict of imprisonment for life in the 
Alipore jail to transportation for life to any of the British settlements in Asia, and the 
sentence so commuted is to be carried into effect in the same manner as sentences of trans- 
portation beyond sea for life are enforced. Reg, I. 1828, sect. 2, cl, 2, 


Punishment for 2958. The provisions contained in sect. 5, Reg. XIf. 1818(a@) are hereby declared 
return from trans- ; . : 
portation in such applicable to convicts, whose sentences are commuted under the foregoing clause, and who 


ve escape from the place of their transportation, and return without permission to any part 
of the Company’s territories. Reg. I. 1828, sect. 2, cl. 3. 


(a) This is evidently an error,—for the section cited allows only extra im prisonment (with stripes) for two years, which 
must be inoperative in cases of prisoners sentenced to imprisonment for life. Probably cl. 2, sect. 9, Reg. LI1I. 1808 is 
intended, which allows sentence of death. 
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SECTION XIIL 
OF RELEASE OF PRISONERS. 


2959. All orders for receiving prisoners into jail, and for their final discharge, are 
to be signed by the magistrate or his assistant, and addressed to the jailor. Jail rules, 
sect. 10, para. 1. 

2960. When the sentence of any prisoner may expire, the jailor is to produce him 


together with his warrant, and registers of admission and release. The releasing officer will > 


sign the order for release on the back of the warrant, and affix his initials and the date in 
each register. C. O. Insp. Prisons W. P. No, 8, August 28, 1845. 


2961. No prisoner is to be released on any occasion during the night; and all prisoners 
ordered to be discharged are to be brought to the magistrate’s cutcherry, and to receive their 
discharge in the presence of the magistrate or his assistant. Jail rules, sect. 10, para. 2. 


2962. When a convict sentenced to temporary imprisonment is in confinement, at the 
approach of the period fixed for his discharge, in a jurisdiction different from that in which 
he was committed for trial, he is to be sent back (with the warrant containing his sentence, 
or an authenticated copy of it, if the warrant includes other convicts not sent at the same 
time) to the magistrate of the jurisdiction in which he was committed for trial; unless the 
magistrate having charge of the convict, on information of his intended place of residence, 
or for any other special reason, judges it proper to discharge him in his own jurisdiction, 
or to send him for discharge to the magistrate of a different jurisdiction, in which last case 
he is to be sent to the magistrate of such jurisdiction; and the magistrate to whom the 
convict is sent in such cases, is to carry into effect the warrant for his discharge, taking 
bail or not, as therein directed ; or in particular cases requiring bail, though not directed 
in the warrant, if, from any information before him of the prisoner’s dangerous character, 
it appears indispensably necessary to adopt this precaution. Provided that in all such 
cases the prisoner, with a full report of the magistrate’s information respecting him, is to 
be brought before the session judge for his orders.—The magistrate having charge of 
convicts to be discharged in another jurisdiction under this rule, is to send them in such 
custody as appears sufficient, and with or without fetters, or with an iron on one leg only, 
as he deems proper, to the magistrate by whom they are to be discharged, so as to reach him 
before the expiration of their respective sentences: and, whenever a convict has been com~- 
mitted for trial in a jurisdiction different from that to which he is sent for the purpose of 
being discharged, or has resided before he was apprehended in a different district from 
that in which he was committed, and also from that in which he is sent for discharge, 
notice is at the same time to be given to the magistrate both of the jurisdiction in which 
he was committed for trial, and of that in which he formerly resided: and such magis- 
trates and the police officers, being duly advised of their release, are to take the requisite 
precautions to watch the conduct of the persons discharged, especially of such as appear to 
be of a dangerous character, and to guard against the repetition of criminal offences by 
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them. The magistrate sending convicts from one station to another under these instructions, 
is to furnish them with a sufficient allowance for their subsistence on the way; but the 
allowance for one month’s maintenance, to which convicts are entitled under sect. 25° 
Reg. IX. 1793 [see below], is to be paid to them by the magistrate who discharges 
them; and he is required to be particularly careful that such allowance is, in all instances, 
received without deduction by the person entitled thereto. C.O. No. 66 of vol. 1. 


2968. All prisoners discharged by the magistrate or his assistant are to be furnished 
with a certificate or roobakaree, under his official seal and signature, specifying the following 
particulars, viz.on what ground or charge the prisoner was apprehended, and at what 
period; the result of any enquiry made respecting the prisoner; and, if brought to trial 
on any specific charge, the result of such trial, and the sentence passed upon him, together 
with the execution ofthe sentence, if he has been convicted and punished; the order of 
the prisoner’s discharge, by whom passed, and on what date; and, if security has been 
given by the prisoner for his future appearance or good behaviour, the names of the 
sureties, and amount in which they were bound respectively. C. O. No. 116 of vol. 1. 


2964. If necessary, a pass should be given to a prisoner on his release, to prevent his 
being apprehended as a runaway convict. On leaving the jail, each prisoner is to be 
supplied with the clothing that was taken from him on admission; or with some plain and 
unmarked suit of common cloth, old or new, as may be available, taking care that he has no 
article of clothing about him marked or numbered as a prison suit. ©. O. Insp. Prisons 
W, P. No.25, April 1, 1851. 


2965. Magistrates are furnished with copies of the futwas of law officers in all cases 
of sentences passed by the sessions court and the nizamut adawlut, expressly to enable 
them to prepare this certificate. C. O. No. 185 of vol. 1. 


2966. The magistrate is to pay to all persons released from jail, after an imprison- 
ment of six months or upwards calculating from the date of their sentence, who appear 
to be in actual need of such assistance, a sum sufficient to maintain them for one month. 
The sum to be paid to each individual is to be regulated by his situation in life, but is in 
no case to exceed five rupees; and in every instance is to be confined as much within 
that amount as may be consistent with the purpose for which the allowance is granted. 
Beng. Reg. 1X. 1793, sect. 25. Ced. Prov. Reg. VI. 1803, sect. 25. 


2967. Diet money should be given to every released prisoner at the rate of 6 pie per 
day for the number of days that will enable him to reach his home. C. O. Insp. Prisons 
W. P. No. 25, April 1, 1851. 


2968. If any convict, under sentence of imprisonment, from his uniform good 
behaviour, and industrious performance of the work assigned to him, or from his meritori- 
ous conduct in preventing the escape of other prisoners, or rendering any other public 
service, appears to the magistrate having charge of him to deserve a remission of the fur- 
ther punishment to which he is liable under his sentence, or of any part of it; a 
report of the circumstances of the case, with a copy of the sentence passed upon the pri- 
soner, is to be transmitted by the magistrate through the session judge to the government, 


BOOK II.—CHAPTER VI.— SECTION XIII.— RELEASE. 571 


who is empowered to remit the further punishment adjudged against the prisoner, in whole 
or in part, if there appears to be sufficient cause for it. Reg. XIV. 1816, sect. 10, cl. 1. 
C. O. Govt. Bengal, No. 1072, October 10, 1844, para. 7. 


2969. <A full report of the circumstances of the case is to be sent, so as to enable the 
government to form a judgment upon the propriety of granting the remission of punish- 
ment which is proposed. C. O. No. 98 of vol. 1. 


2970. In cases of short imprisonment adjudged by the magistrate or his assistant, 
wherein the object would be defeated by the delay attending a reference to government 
as directed above, the magistrate is empowered to order the discharge of a prisoner, 
who appears to deserve a remission of punishment on the grounds specified; provided 
that his reasons for every such order are recorded on his proceedings, to be submitted, 
when required, for the information of the session judge. Reg. XIV. 1816, sect. 10, cl. 2. 


2971. Applications for the release of prisoners on account of good conduct, or any 
other cause than bodily infirmity, are to be made through the inspector of prisons (or, where 
his authority does not extend, through the controlling authority), and the nizamut adawlut, 
to the government, with whom alone rests the power to order release in such cases. 
Notification Govt. W. P. No. 3200, June 6, 1848. 


2972, Inall cases when great and mortal sickness prevails in a jail, or when from 
causes incidental to the place short-term prisoners are liable to fall victims to any disease 
under which they are laboring, and which has been contracted in their place of imprispn- 
ment, magistrates are vested with a discretionary power of release, without reference to 
higher authority. In every instance in which such discretionary power is exercised, it must 
be based on a certificate from the officer in charge of the medical duties of the jail, stating 
briefly the nature of the disease from which the prisoner is suffering, and his belief that 
there is no reasonable chance of recovery in the prison, or that the said prisoner will cer- 
tainly die if he remain in confinement. Or, in the event of the occurrence of severe and 
fatal epidemic disease to which all the inmates of the jail are alike exposed, and from which 
all are equally liable to suffer, the same discretionary power may be exercised by magistrates 
towards short-term prisoners whose period of sentence has nearly expired, and who are not 
actually labouring under disease, upon the written representation of the medical officer that 
the lives of such prisoners are in imminent hazard from their remaining in the jail, Every 
instance in which the discretionary power above mentioned is exercised by a magistrate, 
must be immediately reported to the inspector of jails in the form annexed,a) and the 


(a) Statement of short-term prisoners released under the operation of C. O. No. 65, oat and April 1857, 
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cause and date of the release must be carefully entered in the prison register, and attested 
by the signature of the magistrate. The object of this order is that a short sentence for a 
simple misdemeanor, or for any crime which does not bear the stamp of such moral turpi- 
tude as to justify the risk of forfeiture of life from accidental causes incidental to imprisonment, 
may not be liable to become in any circumstances a sentence of death. While, therefore, 
the interests of humanity require the prompt exercise of the discretionary power now vested 
in magistrates in all cases of the nature indicated, the equally powerful claims of justice 
demand that that power shall only be employed when absolutely and urgently required. 
C. O. Insp. Jails Z. P. No. 65, April 2, 1857. 


2973. Officers in charge of jails are authorized to transfer sick prisoners in extreme 
cases from one jail to another on their own responsibility, reporting the circumstances to 
government as soon as possible. C. O. Govt. Bengal, No. 1030, June 9, 1847. 


2974. When a prisoner is suffering under blindness or decrepitude, or other incurable 
infirmity, such as to incapacitate him, if released, from the further commission of crime, 
and the release of whom therefore would not be attended with mischief or danger, a report 
is to be submitted in the Lower provinces to government by the magistrate through the 
session judge, with the sentiments of the latter, as to the propriety or otherwise of the cle- 
mency of government being extended to such person. C. O. No. 52 of vol. 2. ©. O. 
Govt. Bengal No. 1072, October 10, 1844. 


_ 2975. Such applications are to be made in the form given above. In col. 10 of this 
statement, the civil surgeon is to give his opinion in the form of a declaration: the magis- 
trate is to fill up col. 11 with his opinion and such observations as the case appears to call 
for, particularly as regards the general conduct and character of the prisoner, and to for- 
ward the statement to the session judge; who, provided he agrees with the magistrate and 
surgeon, is to enter his opinion and remarks (in a column to be added for that purpose) and 
to submit the original statement for the consideration and orders of the court, retaining 
a copy of it for record in his own office. The magistrate is also to send with the application 
acopy of the warrant under which the prisoner is confined. C, O. No. 218 of vol. 2. 
C. O. No. 9 of vol. 3. WM P. 


2976. Officers in charge of jails are warned of the practice prevalent among convicts, 
with a view to obtain their liberation from jail, of causing temporary, and possibly perma- 
nent, loss of vision by applying lime and other injurious substances to their eyes. In appli- 
cations for the release of prisoners afflicted with blindness, the surgeon is to record his opinion 
as to the origin of the calamity, and to state distinctly whether, from the appearance and 
nature of the malady, there is any reason to suspect that it has been designedly produced, 
or is purely the result of misfortune. ©. O. Nos. 219 W. P. and 220 L. P. of vol. 3. 


2977. Act XVIII. 1844 does not interfere with the privilege heretofore exercised by 
the nizamut adawlut, under express instructions from the local government, of releasing 
blind and infirm prisoners within certain specified limits. ©. O. No. 190 of vol. 3. W. P. 

2978. All applications for the release of blind or infirm prisoners, from jails under 
the control of the inspector of prisons, are to be made to him by magistrates or other local 
officers in charge. The inspector is authorized to release all prisoners whose sentence of 
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imprisonment does not exceed 3 years, and whose bodily infirmity has been certified. He ig Inspector may 
to forward to the nizamut adawlut applications for the release of blind and infirm prisoners, | : 
whose sentence exceeds 3 years; but he is allowed to reject altogether such as may appear 

unworthy of consideration, or open to rejection, by reason either of the enormity of the 

convict’s crime, the turbulence of his character, or other cause. The nizamut adawlut is to 

issue final orders regarding all blind and infirm prisoners, whose sentence does not exceed 5 

years; and is to forward to government cases in which such prisoners, though sentenced to Uiner 

periods of imprisonment beyond 5 years, are deemed proper objects of mercy. From districts Teor 

which are under the court, but not under the inspector of prisons, applications are in all _ If district is not 
cases to be submitted through the session judge, or other controlling authority, direct to Sten eet 


the nizamut adawlut. Notification Govt. W. P. No. 3200, June 6, 1848. 


2979. Neither blindness, nor any other physical infirmity can entitle to the indulgence Rules undor 

of release, before the expiration of the full term of his sentence, a prisoner convicted of mur- ble ie 
der, wounding with intent to murder, dacoity, highway robbery, burglary, theft, cattle steal- considered. 

ing, child stealing, knowingly receiving stolen or plundered property, arson, rape, or perjury. 

Blindness, or loss of the use of any of the limbs, or other incurable discase, will ordinarily 

entitle prisoners to their release,—1. if they have not been convicted of any of the above 

mentioned crimes;—2. if they have never been guilty of unruly conduct, or other gross 

breach of prison rules, during the time they have been in confinement;—3. if the infirmity 

which forms the ground of application for release has not in any way been produced or 

aggravated by any wilful act on the part of the prisoner. C. O. Insp. Prisons W. £. No. 31, 


June 21, 1852. 
2980. A session judge is not competent to authorize the release from confinement of _ Sersion judge 
cannot release on 


any convict under sentence of imprisonment, on security or otherwise, without the previous account of ill 
health, but may au- 


sanction of the nizamut adawlut [or government] ;* but whenever the bodily health of a thorize removal ; 
prisoner 1s such as, in the opinion of the civil surgeon, to render his temporary removal Pa Na W.P. 
from the jail or hospital absolutely necessary, either for his own recovery, or if the disorder 

be of a contagious nature for the safety of other prisoners, or for any other good and 

sufficient cause, and the emergency of the case does not admit of a previous reference to 

government, the proper course is to authorize and direct the magistrate to remove him to 

any suitable building, or to a neighbouring jail, and to report the circumstances without 

delay to the court. Const. No. 1016. 


2981. A session judge is not competent to authorize the release from confinement, on nor for the 
of apprehes 


security or otherwise, of any convict under sentence, for the purpose of apprehending other offen 
offenders. Const. No. 1013. 


2982. Except under the preceding rules, a magistrate is not competent to release pri- Magistrate can- 
not rélease pri- 


soners before the expiration of their sentences, on account of their state of health, without goners on acount 

the authority of government. Const. No. 841. ret these. ont 

2983. The permission of the government should be obtained for the removal to the Removal to the 

insane hospital of a prisoner who has become insane while under sentence. N. A. R. vol. 6, Disoner ardor sone 
tence, 
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SECTION XIV. 
OF SECURITY PRISONERS. 


2984. Security prisoners cannot be exempted from labor by the payment of a fine. 
Const. No. 881. | 


2985. In conformity with the spirit of sect. 10, Reg. XXII. 1793 (Ced. Prov. sect. 10, 
Reg. XXXII. 1803) the magistrate 1s at liberty to employ prisoners, confined till they fur- 
nish security for their future good behaviour, on works of a public nature. He must, how- 
ever, be careful not to employ them at any great distance from the sudder station, where 
they might be subject to difficulty in procuring sureties, and is on no occasion to send them 
beyond the boundaries of his district. C. O. No. 72 of vol. 1. Const. No. 160, 


2986. Persons in confinement under requisition of security, in pursuance of sect. 9, 
Reg. VIII. 1818, as of dangerous and irreclaimable character for theft or robbery, should be 
subjected, as hitherto, to public labor; but all others detained for security as vagrants or 
otherwise, should be subjected only to private labor. C. O. No. 238 of vol. 1. 


2987. All prisoners detained in custody for security only, more especially such as are 
not confined as notorious dacoits or other robbers of dangerous character, are to be kept dis- 
tinct, as far as possible from prisoners convicted of specific offences; and are to be confined 
without fetters, except when the magistrate may judge the use of them requisite to prevent 
the escape of particular prisoners; and in such case the magistrate is to issue a written 
order for that purpose to the jailor. C. O. No. 116 of vol. 1. 


2988. No prisoner detained under requisition of security in the zillah, in which he has 
been accustomed to reside, or in which he has been apprehended, is to be removed to the 
jail of a different zillah, unless the government sanctions the removal, in compliance with 
the prisoner's own request, and with a view to enable him the more easily to furnish the 
security required. Reg. VIII. 1818, sect. 6, cl. 1. Reg. IV. 1825, sect. 3. 


2989. The removal of prisoners confined in a criminal jail on a requisition of security 
for good conduct to another district, for the purpose of being induced to give evidence as 
approvers before the officers appointed for the suppression of dacoity, is illegal. But if such 
prisoners have no objection to be removed to the jail of another district for the sake of 
giving evidence, government may sanction their removal. Const. No. 1240. 


2990. The foregoing rule, however, is not to be construed to preclude the removal of 
such prisoners from one station to another, in cases in which a due regard to the health of 
the prisoners, or to their safe custody, or other emergent circumstances, may in the judg- 
ment of the government, render that measure necessary or advisable. Reg. VIII. 1818, 
sect. 6, cl. 2. Reg. IV. 1825, sect. 3. 


(a) For rules regarding the confining and relesec of security prisoners, see sect. 3, chap. 1, book 5, “‘of security for 
good behaviour.’ 
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SECTION XV. 


OF THE CIVIL JAIL. 


2991. The control of the civil jail is vested in the magistrate: he is to visit the civil 


jail once in every week; and to redress all well-founded complaints of ill-treatment which 
are preferred to him by the prisoners against the jailor, or other person having charge of 
them. He is also to be attentive at all times to the health and cleanliness of the prisoners, 
and to be careful that the surgeon attends and administers to the sick in the civil jail, in like 
manner as he is required to attend the criminal jail. Reg. III. 1826, sect. 2. 

2992. As the magistrate is responsible for the safe custody of the dewanny as well as 
the foujdarec prisoners, the appointment and removal of native officers, attached to both jails, 
are vested exclusively in him. Const. No. 442. 

2993. The session judges, who are directed to visit the criminal jails and to issue to 
the magistrates such orders as appear to them advisable for the better treatment and accom- 
modation of the prisoners, are likewise to visit the civil jails; and are empowered to issue 
such instructions, being consistent with the general regulations, as appear requisite for the 
better treatment and accommodation of the prisoners in the jails, or for inquiring into, and 
redressing, if established, any alleged grievance or undue restraint during their imprison- 
ment. Reg. IV. 1816, sect. 4. 

2994. The judge has no right to be considered as the medium of communication on 
the part of the magistrate with the civil prisoners; nor can the magistrate constitute his 
office the channel of communication between the judge or collector and any prisoner confined 
under civil process. Const, No, 1021. 

2995. As collectors are empowered by sect. 20, Reg. VIII. 1831 to execute their 
own awards, their orders for the confinement and release of defaulters need not pass through 
the civil judge; and the warrant of a collector is sufficient authority to the civil jailor to 
receive or discharge a prisoner. OC. O. No. 131 of vol. 2. 

2996. The native judges, holding their courts within the jurisdiction of a joint magis- 
trate residing at any place other than the sudder station of the zillah court, on forwarding 
any prisoners to the joint magistrate for confinement in the civil jail, are, at the same time 
to report the circumstances to the judge, who is to confirm or cancel the order as appears 
just and proper. C. OQ. No. 143 of vol. 2. 

2997. It is not competent to a judge to release a civil prisoner solely on the ground of 
illness, without the consent of the party at whose instance he was confined. Const. No. 1114, 

2998. The magistrate is vested with authority to punish, on a summary inquiry, 
the offences specified in the following section of this regulation. Reg. III. 1826, sect. 3. 
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2999. Refractory behaviour by any prisoner confined under process of the civil court, 
such as resistance to the jailor, guards, or other public officers in the regular discharge of 
their public functions; abusive language to any such officers, and generally any culpable 
behaviour towards them, which does not involve a serious act of criminality, such as can- 
not be duly punished by the magistrate, and should therefore be brought before the sessions 
court. Reg. III. 1826, sect. 4, cl. 1. 


3000. Any other instance of disorderly conduct by a prisoner, such as riot, attempt to 
escape, conspiracy with other prisoners with a view to escape, or for the purpose of insur- 
rection, or for any other unlawful or prohibited purpose, abusing or assaulting another 
prisoner, and generally any misconduct committed by a prisoner whilst in custody, which, 
under the regulations in force, or from its aggravated nature, does not exceed the com- 


petency of the magistrate, and therefore is more properly cognizable by the sessions court. 
Reg. III. 1826, sect. 4, cl. 2. 


8001. A person sentenced to imprisonment in the civil jail by the collector in a case 
of illicit opium, effected his escape, but was re-apprehended. Held, that as every escape 


must involve an attempt to escape, he should be dealt with agreeably to the above provi- 
sions. Const. No. 486. 


3002. The powers vested in the magistrate for the punishment of the offences specified 
in the preceding section, which on a summary inquiry appear to have been committed 
by ary of the prisoners confined under civil process, are declared to be as follows, due 
regard being had to the nature of the offence, the condition of the prisoners, and every 
other just consideration applicable to the case. Reg. III. 1826, sect. 5, cl. 1. 


3003. The offences specified in the preceding section are punishable by close confine- 
ment, or by a reduction of the prisoner’s allowance for any term not exceeding two 
months; the allowance to be in no case reduced below what is consistent with the 
prisoner’s support; and the difference between the prisoner’s full allowance, and the 


reduced rate, to be carried to the credit of the government as a fine. Reg III. 1826, 
sect. 5, cl. 2. 


3004. Ifa civil prisoner, sentenced to a reduction of his allowance for breach of 
prison rules, satisfies his creditor with a view to obtain his release, the magistrate cannot 
commute the punishment so awarded to fine and imprisonment; but the prisoner, on pay- 
ment ofthe demand against him, must be immediately released. Const. No. 426. 


3005. The rule for conducting such summary inquiries, and recording such sentences, 
and for their inspection by the session judge, is the same as that prescribed with regard 


to prisoners confined in the criminal jails by sect. 8, Ree. XIV. 1816.* Reg. III. 1826, 
sect. 5, cl. 3. 


3006. Provided, however, that nothing in this regulation is construed to give the 
magistrate any jurisdiction whatever over the question of a civil prisoner's liability to con- 
finement, or title to release, with reference to the civil process under which he has been 
sent to jail; or to preclude the judge of the civil court, or his ministerial officers, European 
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or native, authorized or deputed by him, from visiting the civil jail; or the judge from 
summoning any civil prisoner to his court upon matters connected with the civil process 
under which he is confined, or for other judicial purpose. Reg. III. 1826, sect. 6. 


8007. A civil prisoner cannot be confined in fetters, unless he is suffering under a 
criminal sentence for having broken jail; in other words, fetters cannot be imposed on a 
civil prisoner merely to ensure his safe detention in jail. Const. No. 624. 


3008. A brief explanation is to be given of the cause of detention, when any prisoner 
has been confined in the civil jail for one year. The magistrate having the mere custody 
of the prisoner cannot give this information, which must be sought from the civil judge or 
collector under whose order the prisoner is confined: when, therefore, the statement regard- 
ing the civil jail is prepared, the magistrate is to forward it to those officers, that they may 
insert on the back of it the required explanation. C. O. No. 139 of vol. 2. 


SECTION XVI. 
OF STATE PRISONERS. 


3009. When the reasons stated in the preamble of this regulation(a) seem to require 
that an individual should be placed under personal restraint, without any immediate view to 
ulterior proceedings of a judicial nature, a warrant of commitment under the authority of 
the governor general in council, and under the hand of the secretary to government, is to 
be issued to the officer in whose custody such person is to be placed. Reg. III. 1818, sect. 
2,cl. 1. 

3010. The warrant of commitment is to be in the following form:— 

To the (here insert the officer's designation). 

Whereas the governor general in council, for good and sufficient reasons, has seen fit to 
determine that (here insert the prisoner's name) shall be placed under personal restraint at 


(a) The preamble of the regulation is as follows :—‘* Whereas reasons of state embracing the due maintenance of the 
alliances formed by the British government with foreign powers, the preservation of tranquillity in the territories of native 
princes entitled to its protection, and the security of the British dominions from foreign hostility and from internal commotion, 
occasionally render it necessary to place under personal restraint individuals, against whom there may not“bo sufficient ground 
to institute any judicial proceedings, or when such proceeding may not be adapted to the nature of the case, or may for 
other reasons be unadvisable or improper; and whereas it is fit that, in every case of the nature herein referred to, the 
determination to be taken should proceed immediately from the authority of the governor general in council; and whercss 
the ands of justice require that, when it may be determined that any person shall be placed under personal restraint, other- 
wise than in pursuance of some judicial proceeding, the grounds of such determination should, from time to time, come 
under revision ; and that the person affected thereby should at all times be allowed freely to bring to the notice of the governor 
general in council all circumstances relating, either to the supposed grounds of such determination, or to the manner in 
which it may be executed; and whereas the ends of justice also require, that due attention be paid to the health of every 
state prisoner confined under this regulation, and that suitable provision be made for his support, a cae 
and to his own wants, and those of his family ; &c,"’ 

78 
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(here insert the name of the place), you are hereby required and commanded, in pursuance 
of that determination, to receive the person above named into your custody, and to deal with 
him in conformity to the orders of the governor general in council, and the provisions of Reg. 





TI, 1818. 
Fort William, the - 
By order of the governor general in council, 
A. B. 
Reg. III. 1818, sect. 2, cl. 2. Secretary to Government. 
Bach warrant F 3011. Such warrant of commitment is to be sufficient authority for the detention of any 


for detention of state prisoner in any fortress, jail, or other place within the territories subject to the presi- 
Deel em .vrrnie. 1-4 TIT, 1818, sect. 2, cl. 3. 


as ail lias 3012. The warrant of commitment of any state prisoner under Reg. III. 1818 may be 

supreme court or directed to the sheriff of the jail of any of the supreme courts of judicature established by 

a royal charter in the territories under the government of the East India Company, or to 
the commandant of any fortress, or to the officer in charge of any jail or other place, in 
which it is deemed expedient that such state prisoner be confined, in any part of the said 
territories; and such warrant isto be sufficient authority for the detention of such state 
prisoner in the fortress, jail, or other place mentioned in the warrant. Act XXXIV. 1850, 
sect. 1. 


Rog. U1. jee 3013. Reg. III. 1818 is extended and applied to every sheriff, commandant, or officer 
mh su 


- having any state prisoner in custody, under the said regulation, as explained and extended by 
réme court juris- 
fiction. this Act, Act XXXIV. 1850, sect. 2. 


eer u 3014. Any state prisoner now confined under any such warrant within the jurisdiction 
made legal. of any of the said supreme courts, under the warrant of the governor general in council, is 
to be deemed to have been lawfully committed thereunto. Act XXXIV. 1850, sect. 3. 


Officer in 8015. Every officer, in whose custody any state prisoner is placed, is on the first of 
of such prisover 


make periodical January and first of July of each year, to submit a report to the governor general in council, 
meee? 8°" through the secretary to government in the political department, on the conduct, the health, 
and the comfort of such state prisoner, in order that the governor general in council may 


determine whether the orders for his detention shall continue in force or be modified. 
Reg. ITI. 1818, sect. 3. 


3016. When any state prisoner is in the custody of a magistrate, the session judge is 
=e trate, ‘the season to visit such state prisoner, and to issue any orders concerning his treatment, which appear 


; advisable, provided they are not inconsistent with the orders of the governor general in 
council issued on that head. Reg. III. 1818, sect. 4, cl. 1. 
and to make peri- 8017. The session judge is to report to government half-yearly on the situation of pri- 


soners confined in the jail, or otherwise in restraint, under the direct orders of governmeht; 

noticing at the same time whether they are charged with crimes against the stata, or confined 

on any other ground. ©. O. No. 48 of vol. 1; and No. 7 of vol. 3, para. 1. Bs 
calf Brisoner ts in 8018. When any state prisoner is placed in the custody of any public officer not being a 
other officer, the magistrate, the governor general in council is to instruct either the magistrate, or the session 
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, or any other public officer, not being the person in whose custody the prisoner is placed, 
to visit such prisoner at stated periods, and to submit a report to government regarding his 
health and treatment. Reg. III. 1818, sect. 4, cl. 2. 


3019. The officer, in whose custody any state prisoner is placed, is to forward, with such 
observations as appear necessary, every representation which such state prisoner may from time 
to time be desirous of submitting to the governor general in council. Reg, III. 1818, sect. 5. 


3020. Every officer, in whose custody any state prisoner is placed, is to report to the 
governor general in council, as soon after taking such prisoner into his custody as is practica- 
ble, whether the degree of confinement to which he is subjected appears liable to injure his 
health; and whether the allowance fixed for his support is adequate to the supply of his own 
wants and those of his family, according to their rank in life. Reg. IIT. 1818, sect. 6. 


3021. Every officer in whose custody any state prisoner is placed is to take care, that 
the allowance fixed for the support of such prisoner is duly appropriated to that object. 
Reg. ITI, 1818, sect. 7. 


SECTION XVII. 


OF NATIVE INSANE HOSPITALS. 


3022. The immediate charge of these establishments, at Dacca, Moorshedabad, Patna, 
Benares, Bareilly, and Delhi, are placed, as far as regards the medical and moral management 
of the patients, under the surgeons respectively of those cities; and that of the suburbs of 
Calcutta under the surgeon attached to the 24-pergunnahs. I. H. Rules, No. 1.(a) 

3023. The superintendence of each hospital as to its general condition and management, 
and to the care bestowed upon the patients, is vested in the magistrate of the station. It ig 
his especial duty frequently to visit the hospital lying within his jurisdiction. During these 
visits he is to observe particularly upon the state of the hospital, as to the due ventilation, 
cleanliness, and general good condition of its wards, and to the easy, contented and comfortable 
circumstances of the patients. He is likewise to listen attentively to any complaints, which 
the patients wish to make on the subject of their detention; on their general treatment, 
or on any supposed inattention or ill usage on the part of the medical officer, or those in 
authority under him ;—and when any grievances or mismanagement seem to exist, he is 
immediately to take measures, in communication with the surgeon, for their redress; and 
is at all times to offer such hints for the direction and guidance of the latter as may seem 
requisite, I. H. Rules, No. 2. 


3024. Once a quarter the magistrates are to report to the session judge upon the 
condition of the hospitals under their control, and on the state of the patients as to medical 
treatment and general comfort. They are to include in their report such observations as 


(a) ‘These insane hospital rules were circulated by the nizamut adawiut with C, O. No. 69, of vol. 3. 
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they have to offer on the conduct of the surgeons in charge, in so far as relates to their 

sedulous discharge of the daily duties of the hospitals, and to the care, humanity, and 

success with which they appear to treat the unfortunate persons entrusted to their manage- 

ment. It is also the duty of the magistrates to bring to the notice of government through 

and to notice any *He session judge any instances of neglect or misconduct on the part of medical officers, or 
vakearpurapig ee + of marked disregard of the directions they have deemed it necessary to give on points 


conduct on the 
of the medical off- connected with the internal reculation of the hospitals, or the management of their patients. 


oe I, H. Rules, No. 3. 


3025. The hospital is to be frequently visited by the session judge, who ie to consider 
himself empowered to visit the various wards, to enquire minutely into the situation and 
particular cases of the patients, and to suggest to the magistrate such alterations as may 
appear advisable, in order to the better regulation of the establishment. He is likewise, 
whilst making his periodical reports to the government, to take occasion to remark on the 
state of the hospital inspected by him, and on its degree of fitness for the purposes for which 
it is intended. I. H. Rules, No. 4; and C. O. No. 279 of vol. 1. 


Any difference of 3026. Should any difference of opinion arise between the magistrate and surgeon on 
points relating to the general management of the hospital, or to the treatment of any indivi- 
dual patient, the question is to be referred to the session judge; whose duty it is to interpose 
with his advice and authority, and, where the merits of the case would seem to require it, to 
submit the circumstance for the orders of government. I. H. Rules, No. 5. 


Duty of session 
judge. 


sion judge. 


Duties of super. 3027. Superintending surgeons are, during every return of their regular tours of duty, 
sneialng SATE COS 23 inspect the hospitals lying within the limits of their superintendence; and atleast once 
every month, when the hospital happens to be situated at the head-quarters of their division: 

during these visits they are to inspect minutely the condition of the buildings, carefully ex- 

amine the registers and diaries, and make particular enquiry into the state of each patient. 

They are to consider themselves bound to look attentively to the conduct of the surgeon, to 

control his general practice, and in particular cases to modify it in such manner as may be 

likely to prove beneficial to the patient. In reviewing the state of each hospital in respect 

of the general management and professional treatment of its inmates, it is their particular 

ere duty to see that due attention is paid to the separation, and if practicable, the total disjunc- 
male and female tion of the male and female branches of the establishment, and to the classification and assi- 


tients = a ry : e ° 

ted; that fre. milation of the patients. They are to take care that frequent recourse is had to the cold 
See Talay aad and hot ‘bath; that unnecessary coercion is never used; that irons are not employed except in 
ery en ade extreme cases, and then only manacles or light leg chains; and that, where a preference is 


undue restraint; piven to the strait waistcoat, it is used with discretion, and is neither tied so tight nor kept 
on so long as.to impede respiration, fret and chafe the patient, or prevent him from feeding 


himself or attending to personal cleanliness. I. H. Rules No. 6. 
re i 3028. The diet and clothing of the patients are to form principal objects of attention 


aad clothing of pa- to the superintending surgeons, who will not fail to convey their animadversion to the sur- 


cleantiness of the eons, and through them to the magistrates, when it appears to them that the supplies in 
onial sm’ either of these branches are condacted with unnecessary and lavish expenditure on the one 
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band or undue and injudicious parsimony on the other. They are to observe that the hog bebaviour of the 
pitals are kept clean and comfortable; the wards pure and well ventilated; and the drains 

and necessaries frequently cleared out and washed; that the keepers and other servants are 

humane and attentive ; and that in the general management and economy of the establish- 

ment nothing is wanting to that measure of comfort and happiness which is compatible with 

the deplorable state of the helpless beings composing it. I. H. Rules, No. 7. 

3029. The surgeon is regularly to visit the hospital in the morning and evening of Eyres ctr 
each day; and, besides these stated periods, is to give his attendance at all other hours, in Hoehne even- 
which it would seem to be required by any peculiaritics in the cases of individual patients ; the wards 
during which visits he is to inspect every division and ward of the hospital, make himself ac- 
quainted with the state of all the patients, and issue such directions as may, under the cir- 


cumstances of the moment, prove necessary. I. H. Rules, No. 14. 


3030. On the Ist of each month, the surgeon is to transmit to the magistrate a re- Surgeons to fur. 
turn of the patients in the hospital drawn up agrecably to the annexed form. Reports of the oa a 
same description, but specifying the variety of disease under which each patient labors, are 
likewise to be forwarded by the surgeon, in the beginning of every month, to the superintend- 


ing surgeon of the division, for the information of the medical board :— 


Monthly report of the patients in the Insane Hospital at Sor the month of 






Admitted. | Discharged. 


Names. Age. | Occupation. — Died. Remarks. ‘. 


A. B. 
Surgeon in charge. 


Abstract of patients in the Insane Hospital for the month of 


| Remaining. | Admitted. | Total. | Discharged | Died. | Remaining. | Remarks. 
Males, . | | | | | | | 
Females, .. 
ee aes SAE EeOn eRe T NEAT P mene aS Seen vey ore. ree serie eetor erie nay oer rena a SRE ee aN ae eee Ree en 


A. 
Surgeon charge. 











I. H. Rules, No. 13. 


3031. A regular hospital register and medical diary are to be constantly kept by the gHoeptial os 
surgeon, in which he is to enter the name, sex, age, temperament, general constitution, and eee to be kent 
habits of each patient; the history, kind, and duration of his disease; its treatment and pro- to inspection by 
gressive condition: together with dates of admission, discharge, and death. In this journal jodge, and super- 


the peculiar nature and course of the malady of each patient, and its exacerbations and re- oding surgeon. 
missions, are to be accurately described, and his general treatment both as to discipline and 
| 7c 


Diet, clothing, 
&e. how to be sup- 
plied. 


Clothing, bede 
ding, &c. to be of 
what description. 


A sufficient stock 
of every article to 
be kept on hand, 


When fresh sup- 
lies of clothing, 
ding, cots, &c. 
are required, how 
to be obtained. 


Diet how to be 
provided. 


Quality and quan- 
tity of food left to 
the discretion of 


surgeon. 


Surgeon to siga 
vouchers for artie 
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medicine fully detailed. Remarks are also from time to time to be entered on the change 
produced by any modification in the management, or change in the medicines, employed in 
the several cases. Such alterations as may occur in the bodily health of the patients should 
likewise be noted; and where the latter suffers much under acute disorder, a daily report of 
its progressive changes should be entered. These journals are at all times to be kept open 
for the examination of the magistrate, the session judge, and the superintending surgeon. 


I, H. Rules, No. 15. 


3032. The diet, clothing, bedding, cots, cooking and water utensils, and other necessa- 
ries, excepting wine and European medicines, required for the patients, are to be supplied by 
native contractors or sircars appointed by, and inevery thing subject to, the authority of the 
magistrates. J. H. Rules, No. 16. 


3033. The articles of clothing, bedding, &c., used in the hospitals are, as far as pos- 
sible, to be of the like sort and description, for the male and female patients, as those gene- 
rally employed by individuals of the same classes and rank under the ordinary circum- 
stances of common life, A sufficient stock of every article is at all times to be kept on 
*--3 +- allow of frequent change and washing, and to admit of such occasional variations 
as alterations in the weather, or in the health of patients, may, in the opinion of the surgeon, 
seem to require, J. H. Rules, No. .17. 


3034. When fresh supplies of clothing, bedding, cots, charpoys, or other necessaries, 
are needed, an indent stating the number and description of each article is to be prepared 
by the surgeon and submitted to the magistrate, who, on approval, will sanction it and give 
orders for its being complied with. Upon the articles being delivered to the hospital, a 
receipt signed by the surgeon is to be granted to the person immediately employed in furnish- 
ing them. I. H. Rules, No. 18. 


3035. The diet of the patients is to be provided in the same manner; and a list 
specifying the several articles and respective quantities of food required is to be daily made 
under the inspection of the surgeon, and given to the native purveyor who is to furnish 
them accordingly. I. H. Rules, No. 19. 


3036. As it does not seem practicable to lay down any precise rules regarding kinds 
or qualities of food, which it may be proper to administer to the patients under all possible 
varieties of circumstances, the regulations of this department must in a great measure be 
left to the judgment and discretion of the medical officers in charge. It is, however, to be 
generally understood, that the articles chiefly expended should as nearly as possible 
approximate to the best sorts of those commonly used by persons of the same classes in 
health; and that in all such cases proper and humane indulgence should be shown to the 
peculiar habits and prejudices of individual patients. On occasion of bodily indisposition, the 
surgeon is always at liberty to vary the diet, and to order such extra articles as are requisite 
under the particular exigencies of each case. JI. H. Rules, No. 20. 

3037. At the end of every month a general list of all thearticles of diet, clothing, 
bedding, &c. received during the month from the purveyor is to be made out, under the in-’ 
spection of the surgeon, and signed and given in by him tothe magistrate, who is to preserve 
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it as a voucher, by which the contractor's accounts of daily expenditure may, when presented 
for payment, be duly checked and authenticated. JI. H. Rules, No. 21. 


3038. The small quantities of wine, with which it may be considered necessary to supply 
the patients in cases of disease and debility, are to be Madeira of the description commonly 
used in the European hospitals under this presidency, and are in like manner to be furnished 
by the commissariat department upon indents presented by the surgeon, and bearing the coun- 
ter-signature of the magistrate and superintending surgeon. The quantities used for each 
patient, and the reasons for administering it, are to be regularly entered in the hospital diary, 
and a statement of the total expenditure forwarded once every half year to the superintending 
surgeon. I. H. Rules, No. 22. 


3039. The European medicines and apothecaries’ utensils are to be supplied from the 
H. C. dispensary and depdéts upon indents prepared by the surgeon, according to the customary 
form, and submitted through the usual channel for the approval of the superintending surgeon 
or medical board. In the rare instance in which surgical aid becomes necessary, the surgeon 
is to consider himself at liberty to employ the instruments furnished to him for the general 
medical duties of the station to which he is attached. J. H. Rules, No. 23. 


3040. The hospitals are to be lighted up at night; and their cells, wards, areas, grounds, 
and walks kept clean, under the direction and superintendence of the surgeon, whose peculiar 
duty it is to see that in these, and in all other points connected with the purity, airincss, and 
neatness of the buildings, the utmost attention is paid to secure the comfort and welfare of the 
patients. The floors of the wards and verandahs are to be duly swept, washed, and scoured. 
The walls of each hospital and its various compartments are to undergo a thorough white- 
washing at least twice a year; and the doors, windows, and other wooden work are to be 
painted as often as occasion may require. I. H. Rules, Nos. 24 and 25, 


3041. Long experience in the history and treatment of insanity having shown, that 
much may be effected towards the recovery of those afflicted by the healthful employment 
and exercise of the mind, and the careful banishment of its habitual vicious trains of thought, 
it is expected that the surgeons of these establishments will devote much of their attention to 
this important branch of curative means; and that, by indulging the unhappy objects placed 
under their care with innocent games and other harmless means of recreation, they will endea- 
vour to gain their confidence, and to reclaim them to the enjoyment and exercise of reason. 
The means best fitted for the useful occupation and amusement of the patients as adapted to 
native habits must be almost entirely left to the good sense and discrimination of the medical 
officer, who is to consider himself entitled to make such disbursements on this:-account as may 
appear necessary and proper. These disbursements are to be made through the medium of the 
purveyor, and carried to account in the general contingent bill. I. H. Rules, No. 26. 


3042. Individuals are to be admitted patients into the insane hospitals upon the recom- 
mendation of the magistrate of the station, or of the session judge; and, without an order trans- 
mitted from either of those authorities, the medical officers in charge are in no case to receive 
or confine a person supposed to labor under mental derangement. In the event of a person 
being aent from any of the neighbouring zillahs, under circumstances justifying his detention, 
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the magistrate or senior civil servant on the spot is to forward with him a certificate of suppos- 
ed insanity, which, when countersigned by the magistrate of the station, will be the surgeon’s 
warrant for receiving or confining him. Magistrates are also to forward a descriptive roll in 
duplicate in the annxed form, with the column of remarks filled up by the surgeon of the 
district in those cases in which the patient has been attended by him :— 


Descriptive roll of insanes forwarded to the Insane Hospital of Srom Zillah 


7. 8. 








Circumstances Remarks, 
List of articles as | that led to the pa- 





Place of resi- 












Names of | dence, includ- . ° . 
: : J Caste, occu- cloths, &c. belong-| tient having been | A brief histo- 
Nee baeguila cialis illaue bs pation, or| Age. | ing to the patient |put under restraint) ry of the case, 
pa . his famil : h fa qd trade. and sent with him | and sent for con- | the supposed 
y ear cai to the asylum. | finement in the | cause of insa- 
. asylum, nity, &. 
* Column 8. Column 4, In the case of Insane European British subjects, 


; ; : pon ate sent undor Circular Order, No. 85, dated 30th April 
Place of resi- List of patient’s property sent with him 1841, columns 8, 4, 6, and 6 may be compressed into 
dence, profession, to asylum as well as of any sold to meet two columns, as shewn in the margin.* 
and age. charges, with amount realized by such sale 


I. H. Rules, No. 10; and C. O. Nos. 82 of vol. 2, and 104 of vol. 3. 


ena 
y ¢ 


Particulars to be 3043, Whenever magistrates have occasion to send a lunatic patient (not being a crimi- 
"- nal prisoner) to the medical officer in charge of a lunatic asylum, they should be careful to 
© forward time a descriptive statement in the accompanying form, indicating all 


such material particulars regarding the patient as may be ascertainable :— 





Time and place of 
. being taken into! Circumstances under which the lunatic 
Name and custody : was seized, and is sent to the asylum, 
Name. Caste, Residence. | residence of with any facts known regarding his 
father. poviens state of mind and mode of 
@. 
Date. | Place. 





C. O. Govt. W. PF. No. 618, March 13, 1854. 


Rule for discharge .-«S 044. +The surgeon is to consider himself at liberty to discharge patients from the hos- 
opens pital, without reference to the magistrate, only in cases in which he has reason to believe the 


cure to have been perfectly established, and of the peculiarities of which he has had sufficient 
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experience to warrant the opinion that a sudden or dangerous relapse is not to be dreaded. 
In cases of convalescence or of quiet or harmless disease, and generally in those in which, 
although the recovery is imperfect, the patient may seemingly be set at large without danger 
to society, the surgeon may, when he sees meet, represent the circumstance to the magistrate, 
who is to grant a discharge upon receiving due security from the relatives or friends of the 
insane person for his future peaceable behaviour.(a) I. H. Rules, No. 11. 


3045. The magistrate is under no circumstances to consider himself entitled to release 
a patient without having previously obtained the surgeon’s opinion upon the safety of so 
doing; should any difference of opinion arise between them on questions of this nature 
they are to refer the point, when practicable, to the superintending surgeon, whose judgment 
and decision is, unless either party think it right to have recourse to reference to the medical 
board, to be considered final as to the immediate discharge or further detention of the indivi- 
dual. I. H. Rules, No. 12. 


3046. Attached to every hospital there is to be, upon the monthly salary of’ sixteen 
rupees, a native doctor or compounder, who is constantly to reside on the spot and to be imme- 
diately subject to the orders of the surgeon. At the head of each establishment is to be a 
darogah or head native keeper on a monthly salary of ten rupees, who, under the control and 
direction of the medical officers, is to have the general management of the patients, and to 
possess authority over the other servants. In the male branch of the hospital there is to be 
for every thirty patients one naib jemadar or deputy keeper on a salary of five rupees; and 
for every eight patients a peon, coolie, or nigaban at four rupees; there is to be one mehter 
on wages of three or four rupees for every twenty patients; and one nai, or barber, at three 
rupees for every fifty patients. For the women’s department there is to be a head female 
keeper at six rupees per month, one female coolie at four rupees for every eight pationts, and 
one mehtranee for every twenty patients. There are also to be common to both branches 
of the establishment, a cook at five rupees wages for every forty patients; a bheesty at four 
rupees for every forty patients; one goala or Hindoo water-carrier at four rupees for carrying 
water to the cookroom for the use of the Hindoos; and one dhobie at five rupees for every 
fifty patients; one hurkara at four rupees is to be allowed for carrying messages; and, when 
the airing grounds are extensive, one or even two gardeners at four rupees each per month. 
It is conceived, that the foregoing establishment for servants is calculated upon a scale sufii- 
ciently liberal to provide, under ordinary circumstances, for the safe custody of the patients 


and due attendance on their persons; but the magistrate is at liberty, in communication with web 


the surgeon, to augment or diminish it, or to vary its distributiong when such change appears 
necessary for the benefit of the patients. I. H. Rules, No, 27. 


3047. Tlie salaries of the native establishment of each hospital are to be fixed by the 
magistrate; and the whole of the servants of every description maintained in it, are to be mus- 


(a) This rule of course does not apply to the case of persons, who, being charged with the commission of s penal act, have 
been sent to the insane hospital on proof of insanity, either when spprehended, or at the time of trial; for in such case the 
accused is to be tried upon his recovery. See paras. 100 et seg. 
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tered for inspection at such times as he may choose to direct. Every description of servants 
attached to the hospital are placed under the control and orders of the medieal officers ; and, 
without instructions from them, are in no case to have recourse to irons, the strait waistcoat, 
or other severe restraints. It is the surgeon’s duty to be careful that the patients are never 
struck; that the keepers invariably abstain from all acts of oppression, and unnecessary seve- 
rity, and under every circumstance behave with mildness, forbearance, and humanity. In 
instances of gross misconduct, the surgeon is empowered immediately to discharge the offender ; 
but in ordinary cases he is to represent the circumstances to the magistrate, and obtain his con- 
sent, previously to making any change in the state of the establishment. I. H. Rules, No. 28. 


3048. The expenses attending the support of each of the insane hospitals, including 
the monthly allowances granted to the surgeon,nd to the native officers on the establishment, 
are to be charged in separate monthly contingent bills, to be submitted in the customary man- 
ner by the magistrate for audit and for the sanction of government. An annual account of 
the total charge for each establishment is likewise to be furnished by the magistrate for the 
information of government; and all expenses of every description incurred on account of these 
hospitals are to be charged under the head of charges general in the general department. 
I. H. Rules, No. 29, 

3049. The following returns are to be furnished annually to government by the magis- 
trate, viz. a table of the total expenditure in the insane hospital, showing also the ordinary 
daily allowance for each patient; a return of the servants attached to the institution: and a 
statement of the miscellaneous contingencies incurred.(a) 


‘ Nominal Return of servants attached to the Institution. . 
Number. Numes. Description. Rate of pay per Amount per 
mensem., annum, 


Is. As. P, Rs. As. P. 


Account of miscellaneous contingencies during the year 185 . 
Articles, Amount. 


| 
Ra. As. ; P, 


(a) 1 cannot find the order under which these returns are furnished ; but have taken the forms from those actually in use. 
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